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PREFACE 

TO  THE   FIFTH   EDITION. 


This  Edition  is,  as  will  be  noticed,  shorter  than  the 
previous  Edition  by  ten  pages,  reckoning  the  Appen- 
<lix  in  both  cases.  This  is  mainly  due  to  the  Indian 
Evidence  Act  being  taken  out  of  the  Appendix,  and 
all  references  thereto  eliminated  from  the  body  of 
the  Work.  We  consider  that  as  there  are  now 
several  text-books  available  on  the  Law  of  Evidence 
in  India,  it  is  no  longer  needful  or  desirable  to  deal 
therewith  in  this  Work.  We  have  availed  ourselves 
of  the  space  set  free  by  these  omissions,  and  also  by 
the  omission  of  references  to  certain  points  of 
practice,  which  are  now  obsolete,  to  expand  the 
range  of  subjects  cognate  to  the  Law  of  Evidence 
touched  upon  herein,  and  have,  as  we  hope,  thereby 
rendered  the  Work  more  useful,  both  to  the  prac- 
titioner, and  to  the  student. 

The  law  has  been  brought  down  so  as  to  cover  all 
cases  reported  up  to  December  31st,  1884.  Such  of 
the  decisions  reported  between  that  date  and  the 
date  of  the  last  Edition  upon  subjects  dealt  with 
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herein  as  are  of  suffioient  importanoe  have  been^ 
incorporated  into  this  Edition,  although  we  have- 
adhered  to  the  principle  of  giving,  as  a  general  role^ 
only  one  authority  for  any  proposition  which  requires 
authority. 

We  may  observe  that  on  reference  to  the  Table  of" 
Gases  it  will  be  seen  that  it  contains  upwards  of  330 
cases  that  are  not  to  be  found  in  the  Table  in  the  last 
Edition,  although,  by  reason  of  the  omissions  herein- 
before referred  to,  the  present  Table  is  longer  than 
its  predecessor  by  74  cases  only.  It  is  also  noticeable 
that  the  Index  to  the  present  Edition  has  been  made 
fuller  and  more  comprehensive. 

Finally,  we  may  remark  that  although  we  can 
hardly  hope  that  there  are  no  errata,  we  venture 
to  believe  that  they  are  few,  and  we  leave  it  as- 
heretofore  to  the  reader  to  insert  his  own  addenda. 

JOHN  CUTLER. 
E.  F.  GRIFFIN. 

Linooln's  Inv, 

Mayy  1885. 


PREFACE 

TO  THE   FOUBTH   EDITION. 


In  presentmg  the  Fourth  Edition  of  this  Work  to 
the  profoBsion  and  the  public  we  desire  to  make  tho 
following  prefatory  remarks. 

The  Supreme  Court  of  Judicature  Acts,  1873  and 
1875,  have  rendered  necessary  the  excision  of  some 
of  the  matter  contained  in  the  preceding  Edition  and 
the  remodelling  of  more.  The  latter  task  cannot, 
obyiously,  be  satisfactorily  performed  until  judicial 
decisions  have  settled  the  exact  scope  of  many  of 
the  new  Bules  of  Court. 

We  have  availed  ourselves  of  the  space  which 
has  been  set  free  by  the  dropping  out  of  old 
matter  to  incorporate  into  the  text  many  branches^ 
of  law  more  or  less  intimately  connected  with 
Evidence,  which  were  previously  omitted  in  order  to 
keep  the  work  within  a  convenient  size.  Without 
putting  forward  any  claim  to  that  exhaustiveness- 
whioh  other  works  dealiug  with  the  Law  of  Evidence 
aha  at,  we  venture  to  think  that  '*  Powell  on 
Evidence"  will  now  be  found  not  only  sufficiently 
complete  for  the  student,  but  also  for  the  general 
purposes  of  the  practitioner. 
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A  variation  in  the  sequence  of  tlie  chapters  has 
been  adopted  with  the  view  of  producing  a  more 
symmetrical  arraugement. 

Many  important  statutes  (in  addition  to  the 
Judicature  Acts)  have  been  passed  since  the  date 
(1868)  of  the  last  Edition  of  this  Work :  these  will 
be  found  alluded  to  in  the  proper  places.  In  addi- 
tion to  this,  we  have  selected  for  incorporation  into 
its  pages  the  most  valuable  of  the  many  judicial 
decisions,  since  the  above  date,  bearing  more  or  less 
directly  on  the  Law  of  Evidence ;  but,  while  doing 
80,  we  have  steadily  adhered  to  the  principle  of  not 
overloading  the  book  with  cases. 

lieferences  to  the  corresponding  Indian  Law  will 
be  found  in  footnotes  throughout  the  body  of  the 
Work ;  and  the  important  and  interesting  Indian 
Evidence  Act  is  given  in  extenso  in  the  Appendix, 
together  with,  for  the  benefit  of  Indian  practitioners, 
the  decisions  of  the  Indian  Courts  thereon  up  to  a 
recent  date  noted  against  the  proper  sections. 

JOHN  CUTLER. 
E.  F.  GRIFFIN, 


Lnroouff's  Imr, 
Auffutt,  1876. 
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LAW   OF   EVIDENCE 


CHAPTER  I. 

"^  OENERAL  FBINCIPLES  OF  BVIDBMCE. 

SiiiCE  mathematical  or  demonstrative  certainty  is 
tmattainable  in  any  of  the  affairs  of  daily  life,  courts 
of  justice,  like    individoalsy   are    compelled  to  be 
satisfied  with  that  inferior  kind  of  certainty  which  is 
called  moral.    All  moral  science,  of  which  law  is  the 
practical  expression,  consists  intrinsically  of  inquiry 
and  investigation,  which  are  infinite  by  nature,  but 
finite  by  necessity :  and,  in  the  administration  of 
justice,  the  exigencies  of  public  and  private  business 
require  that  this  limit  should  be  neither  recondite 
nor  fanciful,  but  well  defined  and  according  with  the 
maxims  and  experience  of  common  sense.     There- 
fore moral  probability,  or,  as  it  is  erroneously  termed, 
moral  certainty,  is  the  utmost  to  which  the  science 
of  legal    evidence    aspires.      In  this    respect,  the 
analogy  between  ethics,  or  moral  philosophy,  and 
^  the  English  Law  of  Evidence  is  complete.     As  in 
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ethics,  and  in  all  purely  transoendental  inquiries 
which  seek  for  knowledge  beyond  the  limits  of  the 
senses,  the  logical  result  is  seldom  more  than  a  slight 
elevation  or  depression  of  one  of  two  or  more  sets  of 
competitive  probabilities  (a) :  so  moral  philosophy, 
when  applied  to  the  daily  business  of  life,  and  made 
a  standard  and  a  test  of  the  existence  or  non-exist* 
ence  of  uncertain  and  disputable  facts,  gives,  as  the 
result,  only  a  greater  or  less  amount  of  verisimilitude, 
or  probability.  The  region  of  evidence  lies,  there- 
fore, exclusively  between  moral  certainty  on  the  one 
hand,  as  its  most  perfect  extreme,  and  moral  possi- 
bility on  the  other,  as  its  most  imperfect  extreme. 
It  does  not  look  for  more  than  the  first,  and  it  will 
not  act  on  less  than  the  last.  Its  whole  object  is  to 
produce  those  convictions  which  spring  spontaneously 
from  the  suggestions  of  the  intuition,  as  embodied 
in  the  conclusions  of  the  reasoning  or  comparative 
faculty  of  the  mind;  and  in  every  case  the  la^t  con- 
elusion  of  the  speculative  intellect  rightly  suggests 
and  governs  the  first  outward  operation  of  the 
practical  mind(d).  From  such  a  speculative  con- 
clusion there  may  spring  also  ulterior  inferences, 
connected  strictly  in  a  chain  of  cause  and  effect :  for 
^*if  a  strong  probability  be  raised  by  express  evi- 
dence, unless  the  probable  consequence  may  be 
inferred,  the  business  of  life  could  not  be  conducted, 
and  justice  could  not  be  administered  "  (c).    But  the 


(0)  Cicero  De  Officiis :  Butler'a  Analogy  of  Beligion. 

(b)  Aristotle,  Eth.  Nio.  Hb.  6. 

(e)  Per  Lord  Campbell,  WheeUon  v.  Sar^ty^  8  E.  &  B.  279. 
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fundamental  maxinis  of  the  Law  of  Evidence  are  not 
by  any  means  founded  on  the  most  approved  prin- 
ciples of  modem  metaphysics;   for,  bounded  and 
fallible  as  the  human  senses  are  in  their  demonstra- 
tion, yet  the  science  of  evidence  recognizes  in  them 
its  best  and  highest  exposition.     Thus,  it  is  often 
stated  that  the  English  Law  of  Evidence  may  be 
regarded  as  primarily  always  striving  after  the  de- 
^sitions  of  eye-witnesses.     Yet  their  statements, 
-although  always  valuable,  are  so  far  from  being,  as 
is  sometimes  supposed,  of  a  demonstrative  character, 
ihat  they  are  often  intrinsically  less  satisfactory  than 
many  other  grades  of  presumptive  evidence,  which 
are  nominally  inferior.    Ignorance,  passion,  preju- 
dice,   and    other   constitutional   infirmities    of  the 
witness,  which  are  far  beyond  the  sight  or  conjec- 
ture of  either  a  judge  or  a  jury,  may,  and  constantly 
do,  without  the  consciousness  of  the  deponent,  distort 
his  evidence  so  far  as  to  render  it  absolutely  worth- 
less; although  it  may  be  delivered  with  perfect  calm- 
ness and  consistency,  and  even  remain  unshaken  by 
the  most  searching  cross-examination.     As  a  general 
role,  however,  a   rigid  cross-examination,  coupled 
with  a  careful  observation  of  the  demeanour  of  the 
witness,  will  throw  considerable  light  upon  his  credi- 
bility.     Simplicity,  minuteness,   and  ease  are  the 
characteristics  of  truth ;  evasion,  exaggeration,  over- 
zeal  for  either  party,  too  great  readiness  in  answer- 
ing, are  indications  of  insincerity,  if  not  of  falsehood. 
A  still  more  alarming  ground  for  distrust  lies  in  the 
possibility  that  the  witness  may  be  committing  per* 
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jiuy;    and  the  experience  of  the  profession  adds 
weight  to  this  deplorable  hypothesis. 

The  reliance  placed  upon  the  statements  of  others 
arises  from  an  instinctive  tendency  to  confide  in  their 
veracity,  and  from  our  faith  in  human  testimony 
being  on  the  whole  sanctioned  by  experience.  This 
reliance  is  increased  by  corroboration.  In  spite  of 
the  maxim  testimonia  ponderanda  stmt  non  numeranday 
the  evidence  of  three  witnesses  carries  more  weight 
than  that  of  two,  i.«.,  where  the  three  witnesses  are 
independent,  and  the  weight  of  their  evidence  has 
not  been  lessened  by  cross-examination  or  otherwise. 
It  should  also  be  noted,  that  in  estimating  the  value 
of  evidence  more  weight  should  be  given  in  matters 
of  observation  to  the  testimony  of  an  educated  than 
to  that  of  an  uneducated  man ;  and  that  the  testi- 
mony  of  a  man  who  swears  positively  that  a  certain 
conversation  took  pleice  is  of  more  value  than  that  of 
one  who  says  that  it  did  not,  because  the  evidence  of 
the  latter  may  be  explained  by  supposing  that  his 
attention  was  not  drawn  to  the  latter  at  the  time  {d). 
Another  ground  for  reliance  on  human  testimony  is 
its  probability,  i,  ^.,  its  accordance  with  facts  pre- 
viously known  and  believed.  But  although  proba- 
bility is  useful  as  an  aid  to  considering  the  true  value 
of  direct  evidence,  it  can  seldom  with  safety  be  had 
recourse  to  alone  for  the  purpose  of  entirely  invali- 
dating direct  evidence.  As  connected  with  this  subject 
the  remarks  of  Lord  "Wensleydale  may  be  quoted, 
that "  There  is  no  better  criterion  of  the  truth,  no  safer 

{d)  Chowdry  Debi  Feraad  y.  Dowlut  Siftff,  3  Moo.  I.  A.  357. 
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mle  for  investigating  cases  of  conflicting  evidence, 
where  perjury  and  fraud  must  exist  on  the  one  side 
or  the  other,  than  to  consider  what  facts  are  beyond 
dispute,  and  to  examine  which  of  the  two  cases  best 
accords  with  those  facts,  according  to  the  ordinary 
course  of  human  affairs  and  the  usual  habits  of 
life"W. 

It  is  universally  the  object  of  courts  to  obtain  the 
best  evidence.  Hence  second-hand  or  hearsay  evi- 
dence is  generally  inadmissible;  and  it  is  an  inflexible 
rale,  that  secondary  evidence  is  always  iaadmissible 
nntU  the  absence  of  primary  evidence  has  been  ex- 
plained to  the  satisfaction  of  the  court.  Thus,  in  a 
dispute  on  a  contract  under  seal,  the  deed  is  primary 
evidence,  and  should  be  produced  to  show  the  terms 
of  the  contract.  As  long  as  it  exists,  and  can  be 
obtained  by  reasonable  diligence,  no  other  written 
or  oral  evidence  of  its  contents  will  be  received ;  but 
if  it  be  destroyed,  or  if  it  cannot  be  found  after 
proper  search,  or  if  an  adverse  party,  holding  it, 
refuse  to  produce  it,  after  due  notice,  then  either 
written  or  oral  evidence  may  be  given  by  any  one 
who  is  acquainted  with  the  contents  of  the  deed. 
The  mle  is  the  same  in  the  case  of  written  contracts, 
not  under  seal.  As  long  as  the  writing  exists  it 
must  be  produced,  if  possible ;  but  if  it  be  impossible 
to  produce  it,  the  court  may,  in  its  discretion,  allow 
the  contract  to  be  proved  by  secondary  evidence. 

Where  direct  evidence  is  not  obtainable,  and  in 
many  cases  where  it  is,  the  law  permits  facts  to  be 

{e)  Mir  AnuhUah  y.  £ibi  Imaman,  6  CaL  W.  B.,  P.  C.  26. 
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proved  by  indirect  evidence,  which  is  usually  called 
presumptive  or  circumstantial,  but  is  better  described 
as  inferential.     Even  direct  evidence,  when  analysed^ 
is  found  to  be  to  a  certain  extent  presumptive,  as  it 
depends  for  its  weight  on  a  number  of  circumstantial 
peculiarities    which    afiEect  the    credibility    of    th& 
witness  or  other  proof :  whUe  it  has  been  asserted  that 
what  is  termed  circumstantial  evidence  is  of  a  nature 
identical  with  direct  evidence  (/).     It  is,  however, 
desirable  to  treat  it  as  differing.    Presimiptive  or 
circumstantial  evidence,  as  distinct  from  direct  evi- 
dence, consists  of  inferences  drawn  from  established 
facts,  i.  e.y  certaiu  collateral  feicts  being  established 
or  assumed,  the  court  either  presimies  or  is  asked 
to  presume  from  these  the  factum  probandum.     To 
give  two  simple  illustrations:  If  a  man  be  stabbed  in 
a  house,  and  another  man  be  seen  running  from  the 
house  immediately  after,  with  a  bloody  sword  in  his 
hand,  the  flight,  the  weapon,  and  the  blood  raise,  in 
legal  language,  a  violent  presumption  that  the  second 
man  murdered  the  first  (</).     Similarly,  in  larceny,, 
where  goods  have  been  stolen  by  a  person  unknown, 
and  they  have  been  found  shortly  after  in  the  posses- 
sion of  the  prisoner,  juries  are  always  told  by  judges^ 
that  on  this  evidence  alone  they  are  bound  to  convict, 
unless  they  are  satisfied  with  the  prisoner's  explana- 
tion of  the  manner  in  which  he  obtained  the  goods. 
In  dealing  with  this  class  of  evidence  it  is  necessary 
to  consider  the  weight  which  is  to  be  given  to  tho 


(/)  Wills  on  Gircninstantial  Eridenoe,  p.  23. 
(ff)  Co.  litt.  6,  b. 
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united  force  of  all  the  circumfitonoes  put  together  (A). 
And,  80  has  been  remarked  by  a  learned  writer  (t) 
(and  the  remark  is  nniverBally  applicable  to  all  pre- 
Bumptive  evidence),  it  must  be  admitted  that,  like 
every  other  rule  of  human  institution,  it  ivill  some- 
times fail  to  guide  rightly.  Lord  Hale  mentions  a 
case  which  he  says  was  tried  before  a  very  learned 
and  wary  judge,  where  a  man  was  condemned  and 
executed  for  horse-stealing,  upon  proof  of  his  having 
been  apprehended  with  the  horse  shortly  after  it  was 
stolen;  and  afterwards  it  came  out  that  the  real 
thief,  being  closely  pursued,  had  overtaken  the  man 
upon  the  road,  and  asked  him  to  hold  the  horse  for 
him  for  a  few  minutes.  The  thief  escaped,  and  the 
innocent  man  was  apprehended  with  the  horse  (/). 
In  such  cases,  and  generally,  it  is  well  to  bear  in 
mind,  that  ^*  where  it  is  sought  to  establish  a  theory 
by  ciroumstantial  evidence,  all  the  facts  proved  must 
be  consistent  with  the  theory ;  but  there  must  also 
be  some  one  substantial,  credible  fact  inconsistent 
with  the  contrary  "(^).  Hence  it  has  been  decided, 
that  since  there  can  be  no  larceny  of  goods  unless 
there  be  a  felonious  intention  in  the  taker's  mind  at 
the  time  of  the  taking,  a  mere  fraudulent  conversion 
of  goods  by  the  taker  after  the  taking  is  no  evidence 
that  he  had  a  felonious  intention  at  the  time  of 


(A)  Per  Lord  GaimB,  Belhavm  F9erag$  Cue,  L.  B.,  1  App.  Cae. 
279. 

(i)  BnaBell  on  Grimes,  by  Greayes ;  note  by  editor. 

(/)  2  Hale,  P.  G.  289. 

{k)  Per  WiUea,  J.,  Oreat  WetUm  BMlwwf  Co.  t.  SimmeU,  18 
G.  B.  676. 
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taking,  because  such  a  misappropriation  is  consistent 
with  the  theory  that  he  had  no  felonious  intention  at 
the  time  of  the  taking,  but  that  he  conceiyed  the 
intention  subsequentiy  (/). 

What,  then,  is  meant  by  the  term  evidence  P  In 
the  first  place  it  must  be  borne  in  mind  that  there 
is  a*  wide  distinction  between  evidence  and  proof, 
which  is  the  effect  of  evidence.  "  When  the  result 
of  evidence  is  undoubting  assent  to  the  certainty  of 
the  event  or  proposition  which  is  the  subject-matter 
of  the  enquiry,  such  event  or  proposition  is  said  to 
be  proved  "  (m).  Evidence,  then,  "includes  all  legal 
means,  exclusive  of  mere  argument,  which  tend  to 
prove  or  disprove  any  matter  of  fact,  the  truth  of 
which  is  submitted  to  judicial  investigation"  (n). 
There  are  several  divisions  of  evidence,  of  which  the 
most  important  are  the  divisioiiB  into  (1)  primarjr  and 
secondary,  (2)  sufficient  and  satisfactory,  (3)  direct 
and  inferential,  (4)  original  and  second-hand,  or 
hearsay,  (5)  oral,  documentary  and  real.  The  first 
four  divisions  will  be  discussed  elsewhere.  The  fifth, 
which  is  a  threefold  division,  explains  itself ;  but  an 
illustration  may  convey  a  clearer  notion  of  real 
evidence  to  the  student:  When  a  knife,  covered 
with  blood,  is  found  close  to  the  body  of  a  murdered 
man,  the  production  of  the  knife  in  court  is  offering 
real  evidence. 

Finally,  it  may  be  remarked  that  the  law  of  evi- 
dence applicable  iu  every  case  is  that  of  the  lex  fori. 

(/)  J2.  V.  Chrittopher,  Bell,  27. 

(m)  Wbately's  Logic,  Book  ir.  ch.  iii.  b.  1. 

(ft)  Taylor  on  Eyidenoe,  b.  1. 


GENERAL  PRINCIPLES.  ^ 

To  quote  the  words  of  Lord  Brougham ;  "  The  law 
of  evidence  is  the  lex  fori  which  governs  the  courts 
whether  a  witness  is  competent  or  not,  whether  a 
certain  matter  requires  to  he  proved  hy  writing  or 
not,  whether  certain  evidence  proves  a  certain  fact 
or  not ;  these  and  the  like  questions  must  he  deter- 
mined, not  lege  loci  contractus^  hut  hy  the  law  of  the 
country  where  the  question  arises,  where  the  remedy 
is  sought  to  he  enforced,  and  where  the  court  sits  to 
enforce  it^*  (o). 

(o)  Bain  v.  Whitehaven  JRailicay  Ci?.,  10  H.  L.  Cas.  1. 
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CHAPTER  n. 

THB  FUNCTIONS  OF  JUDGE  AND  JURY, 

Ad  quueationem  juris  non  respondent  juratores  ; 
ad  qucestionem  facU  non  respondent  judices. 
Whether  there  is  any  reasonable  evidence 
is  a  question  for  the  judge ;  but  whether 
the  evidence  is  satisfactory  is  a  question 
for  the  jury  {a). 

The  meaning  of  tins  rule,  which  may  be  regarded  as 
fundamental,  is,  that  it  is  for  the  judge  to  decide  on 
the  character  of  all  CYidence  that  may  he  tendered^ 
and  to  admit  or  reject  it  according  to  its  consistency 
or  inconsistency  with  the  established  rules  of  courts. 
The  ancient  rule  is,  however,  exploded,  by  which  a 
judge  was  bound  to  leave  a  case  to  a  jury  if  there 
were  any  evidence  for  their  consideration.  Where 
there  is  merely  a  scintilla  of  evidence  a  judge  ought 
not  to  leave  it  to  a  jury  (6) ;  and  the  test  whether  any 
evidence  only  amounts  to  a  scintilla  is  to  assume  that 
there  is  no  evidence  to  contradict  such  evidence,  and 
then  to  inquire  whether  there  would  be  evidence 
which  would  justify  a  jury  in  finding  a  verdict  (c). 

(a)  Apery  v.  Bowdm,  6  E.  &  B.  953  ;  JFheeUon  t.  Eardisty,  8  £. 
&  B.  232. 

{h)  Per  Gnr.  Awry  v.  Bowdeny  Bup. 

(e)  Per  MeUish,  L.  J.,  Ex  parte  Morgan,  L.  K,  2  Ch.  D.  90  ; 
46  L.  J.,  Bank.  43 ;  24  W.  £.  418. 


THE  FUNCTIONS  OF  JUDGE  AND  JURY.  11 

It  is  of  couise  a  yery  delicate  function  for  a  judge  to 
Tfrithdraw  a  case  from  a  jury  on  the  ground  either 
that  there  is  no  evidence,  or  merely  a  scintilla ;  and 
it  seems  that  when  there  is  any  sort  of  primd  facie 
presumption  in  a  case  {d)^  or  a  condition  of  facts 
which  does  not  clearly  negative  the  supposition  that 
there  is  same  evidence,  the  decision  is  for  the  jury, 
and  not  for  the  judge  {e)y  and  the  evidence  has  never 
been  held  to  amount  to  a  scintilla  only  in  a  case  where 
a  witness  has  positively  sworn  to  something  having 
taken  place  within  his  own  knowledge,  by  which,  if 
it  did  take  place,  the  case  was  proved  (/). 

It  was  laid  down  by  the  House  of  Lords  in  Metro- 
politan  Railicay  Co.  v.  Jackson  {g)  that  in  actions  for 
negligence  it  is  for  the  judge  to  say  whether  from 
any  given  state  of  facts  negligence  can  legitimately 
be  inferred,  and  it  is  for  the  jury  to  say  whether  it 
ought  to  be  inferred.  In  such  actions  it  has  been 
held  by  the  Court  of  Exchequer  Chamber  that  there 
are  some  accidents  which  imply  negligence  from  the 
very  nature  of  the  circumstances,  as  where  the  plain- 
tiff was  struck  by  a  brick  which  unexpectedly  fell 
from  a  railway  viaduct  immediately  after  a  train 
had  passed  (A) ;  though  when  there  is  no  such  pre- 


(d)  Dar$  v.  EetUhcote,  25  L.  J.,  Ex.  245. 

{e)  Jtwthury  v.  Kewbold,  26  L.  J.,  Ex.  247. 

(/)  Per  Melliah,  L.  J.,  Ex  parte  Morgan^  ubi  supra. 

{S)  L.  R.,  3  App.  Caa.  193 ;  47  L.  J.,  C.  P.  303 ;  26  W.  R. 
175. 

{h)  Seott  T.  London  Lock  Co.,  3  H.  &  C.  596 ;  Kearney  v.  London^ 
Brighton  ^  South  Coast  SaUicay  Co.,  L.  B.,  6  Q.  B.  759  ;  40  L.  J.» 
Q.  B.  2S5 ;  18  W.  R.  1006. 
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sumption,  the  plaintiff  must  of  course  give  affirmative 
evidence  of  negligence  {() ;  and  where  the  evidence  is 
-equally  consistent  with  the  existence  or  absence  of 
negligence,  the  case  must  be  withdrawn  from  the 

jury  (A). 

It  is  for  the  judge  to  explain  the  law  to  a  jury ; 

and  the  jury  is  bound  to  take  the  law  to  be  that 
which  the  judge  tells  them  that  it  is.  It  is  for  the 
judge  to  tell  them  how  the  law  is  applicable  to  the 
issues  of  fact,  and  to  distinguish  for  them  questions 
of  law  from  those  of  fact;  to  decide  on  the  com- 
petency of  witnesses;  to  examine  them  as  to  their 
religious  belief,  before  they  are  admitted  to  be 
sworn ;  and  to  decide  whether  or  not  the  taking  of 
an  oath  would  have  any  binding  effect  on  their  con- 
sciences (/),  So  also  it  is  the  function  of  the  judge 
to  determine  whether  a  witness  be  sane  or  insane ; 
whether  dying  declarations,  in  cases  of  homicide,  are 
admissible  evidence  as  having  been  made  by  the 
deceased  in  the  expectation  of  immediate  death; 
whether  secondary  evidence  may  be  substituted  for 
primary  evidence  (m) ;  whether  a  document  comes 
from  proper  custody,  or  is  properly  stamped ;  and 
generally  on  all  conditions  precedent  to  the  reception 
of  evidence.  But  he  cannot  decide  the  question  of 
the  existence  of  an  original  document  if  denied  by 

(0  Sammaek  v.  White,  11  0.  B.,  N.  S.  688;  followed  in  Man^ 
soni  y.  Dotiglaa,  L.  B.,  6  Q.  B.  D.  145  ;  50  L.  J.,  Q.  B.  289  ;  29 
W.  R.  425. 

(*)  Cotton  V.  Wood^  8  C.  B.,  N.  S.  668. 

(/)   See  The  EvideDoe  Farther  Amendment  Act,  1869,  8.  4. 

(m)  Boyle  v.  Wiseman^  10  Ex.  647. 
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the  pleadings  (n).  When  the  judge  has  onoe  ad» 
mitted  evidence,  his  function  is  complete  (o) :  though 
if,  after  admitting  a  witness  to  give  evidence,  he  is 
convinced  by  proof  of  subsequent  facts,  and  by 
observation  of  the  witness's  demeanour,  that  the 
latter  is  not  competent,  he  may  withdraw  such  evi- 
dence from  the  jury  (p).  He  has  nothing  what- 
ever to  do  with  the  credibility  of  evidence,  which  is  a 
consideration  solely  for  the  jury.  Of  course  where 
the  judge  discharges  at  once  his  own  peculiar 
functions  and  also  those  of  the  jury,  then  it  is  his 
duty  to  estimate  the  credibility  as  well  as  the  admis- 
sibility of  evidence.  And  in  such  cases  where  a- 
judge  of  first  instance  has,  the  testimony  being  con- 
flicting, based  his  decision  on  the  credibility  of  the 
witnesses,  a  Court  of  Appeal  will  not,  except  in  cases 
of  extreme  pressure,  reverse  his  decision.  When,. 
however,  the  decision  does  not  depend  on  the  credi- 
bility of  the  witnesses,  but  is  based  on  inferences 
drawn  from  the  evidence,  it  may,  even  without  such 
pressure,  be  reversed  by  the  Court  of  Appeal  {q). 

It  is  also  the  duty  of  the  judge  to  instruct  the  jury 
in  the  rules  of  law,  by  which  evidence  in  particular 
cases  has  to  be  weighed :  but  in  summing  up  a  case 
to  a  jury  the  judge  will,  in  his  discretion,  comment, 
or  decline  to  comment,  on  the  weight  of  evidence. 

(m)  Siowe  T.  Qurnier,  L.  B.,  5  Ex.  165;  39  L.  J.,  Ex.  60;  IS 
W.  B.  466. 

(o)  HcBlop  T.  Chapman^  12  Q.  B.  928. 

\p)  £.  T.  Whitehead,  L.  R.,  1  0.  C.  B.  33  ;  36  L.  J.,  M.  0. 187 ; 
14  W.  B.  677.    See  also  i^.  T.  Hill,  2  Den.  264. 

is)  The  Glannibattta,  L.  B.,  1  F.  D.  283. 
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It  would  appear  tHat  the  latter  course  is  his  strict 
duty ;  and  that  he  may  be  regarded  as  functus  officio 
when  he  has  laid  the  real  issues,  with  the  evidence 
that  bears  on  them,  before  the  jury,  and  stated  the 
rules  of  law  applicable  to  the  evidence,  and  the  general 
principles  applicable  to  the  case.  Practically,  how- 
ever, this  rule  i&  not  observed  inflexibly;  and  in 
many  cases,  which  consist  in  equal  and  inseparable 
parts  of  law  and  fact,  it  is  f oimd  to  be  impossible  to 
declare  the  former  without  revealing  opinions  as  to 
the  latter. 

It  is,  of  course,  often  an  important  and  difficult 
question  whether  a  point  is  properly  matter  for  the 
decision  of  the  judge  or  for  that  of  the  jury.  The 
general  rule  is  more  indisputable  in  theory  than  it  is 
easy  in  application.  In  iJ.  v,  TJie  Dean  of  St.  Asaph  (r) , 
Lord  Mansfield  said: — "Where  a  question  can  be 
severed  by  the  form  of  pleading,  the  distinction  is 
preserved  upon  the  face  of  the  record,  and  the  jury 
cannot  encroach  upon  the  jurisdiction  of  the  court : 
where,  by  the  form  of  pleading,  the  two  questions  are 
blended  together  and  cannot  be  separated  upon  the 
face  of  the  record,  there  the  distinction  is  preserved 
by  the  honesty  of  the  jury.  The  constitution  trusts 
that,  und^r  the  direction  of  a  judge,  they  will  not 
usurp  a  jurisdiction  which  is  not  in  their  province. 
They  do  not  know,  and  are  not  presumed  to  know, 
the  law ;  they  are  not  sworn  to  decide  the  law ;  they 
are  not  required  to  decide  the  law.  ...  It  is  the 
duty  of  the  judge  in  all  cases  of  general  justice  to 

(r)  21  How.  St.  Tr.  1039,  1040. 
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tell  the  jury  how  to  do  right,  though  they  have  it  in 
their  power  to  do  wrong,  which  is  a  matter  entirely 
between  God  and  their  oonsoiences."  The  leading 
lieads  of  the  doctrine  are  the  following : — 

The  question  of  probable  cause  is  for  the 
judge,  and  the  jury  can  find  only  the 
facts,  and  the  inferences  from  facts,  on 
which  the  theory  of  probability  is 
founded. 

Thus  in  an  action  for  false  imprisonment  the  judge 
is  to  say  whether  the  facts,  as  found  by  the  jury, 
disclose  reasonable  and  probable  cause  for  arresting  («), 
and  in  an  action  for  malicious  prosecution,  what  cir- 
cumstances show  that  the  defendant  was  actuated  by 
malice  or  not  {t). 

Questions  as  to  what  is  or  is  not  a  reason- 
able time  for  the  performance  of  an  act, 
are  generally  for  the  decision  of  the 
judge. 

Thus  the  judges  have  exercised  the  right  to  decide 
whether  notice  of  the  dishonour  of  a  bill  has  been 
given  within  a  reasonable  time  according  to  the  cir- 
cumstances of  the  case  (u) ;  what  are  reasonable  hours 
for  presenting  a  bill  for  payment  at  a  banker's  {v) ; 
for  tendering  rent  (x) ;  for  delivering  goods  (x). 

{•)  ZUUr  T.  Ferryman,  L.  R.,  4  E.  &  I.  621 ;  39  L.  J.,  Ex.  177; 
19  W.  B.  9  ;  cf.  TTett  v.  BaxendaU,  9  C.  B.  141. 

(0  Salop  T.  Chapman,  12  Q.  B.  928 ;  cf.  Mitchell  t.  WUliams, 
IIM.  &W.  205. 

(«)  Stoeken  t.  Cdllin,  7  M.  &  W.  515. 

(v)  JParker  v.  Gcrdrnt,  7  East,  385  ;  Elford  t.  Teed,  I H.  &  S.  28. 

(x)  SUarUip  T.  MacdomUd,  6  M.  &  O.  593. 
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On  the  othier  haiid : — 

Reasonable  skill,  due  diligence,  and  grosa 
negligence,  are  questions  for  a  jury. 

Whether  a  surgeon  has  treated  his  patient  negli* 
gently;  whether  an  agent  is  fitted  to  perform  his- 
duties  (j/) ;  whether  a  gratuitous  bailee  has  lost  his 
deposit  by  gross  negligence,  are  examples  of  this 
rule.  In  Boar  man  v.  Jenkins  (s),  which  was  an 
action  to  recover  money  belonging  to  the  plaintiffs 
which  had  been  lost  by  the  defendant  while  in  his 
custody  as  a  gratuitous  bailee,  it  was  held  that  it  was 
rightly  left  by  the  judge  to  the  juiy  to  say,  on  the 
facts,  whether  the  defendant  had  been  guilty  of  gross 
negligence ;  and  Taunton,  J.,  said  : — "  A  great  deal 
has  been  said  on  the  question  whether  gross  negli- 
gence is  a  question  of  law  or  fact.  Such  a  question 
will  always  depend  on  circimistances.  There  may 
be  cases  where  the  question  of  gross  negligence  is 
matter  of  law  more  than  of  fact,  and  others  where  it 
is  matter  of  fact  more  than  of  law.  An  action 
brought  against  an  attorney  for  negligence  t\ims 
upon  matter  of  law  rather  than  fact.  It  charges  the 
attorney  with  having  undertaken  to  perform  the 
business  properly ;  and  alleges,  that  from  his  f sdlure 
to  do  so,  such  and  such  injuries  resulted  to  the 
plaintiff.  Now,  in  nineteen  oases  out  of  twenty, 
imless  the  court  told  the  jury  that  the  injurious  con- 


(y)  M*CaU  ▼.  Australian  Meat  Co,,  19  W.  B.  189. 
(z)  2  Ad.  &  E.  261. 
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sequenoes  did,  in  point  of  latCy  follow  from  the  miB- 
<x>ndnGt  of  the  defendant,  thej  would  be  utterly 
unable  to  form  a  judgment  on  the  matter.  Yet  even 
there  the  jury  have  to  determine  whether  in  point  of 
fact  the  defendant  has  been  guilty  of  that  particular 
misconduct.  On  the  other  hand,  take  the  case  of  an 
action  against  a  surgeon  for  negligence  in  the  treat- 
ment of  his  patient.  What  law  can  there  possibly 
be  in  the  question  whether  such  and  such  conduct 
amounts  to  negligence  ?  That  must  be  determined 
•entirely  by  the  jury." 

Bona  fideSj  actual  knowledge,  express 
malice,  and  real  intention,  are  questions 
for  a  jury. 

In  Sarratt  v.  Wise  (o),  the  action  was  on  a  policy 
of  insurance  of  goods  which  had  been  shipped  to  a 
blockaded  port  and  there  seized.  It  was  found  by 
the  jury  that  notification  of  the  blockade  had  been 
published  in  the  London  Grazette,  and  that  informa- 
tion of  it  might  have  reached  the  captain  of  the 
vessel  before  he  arrived  at  the  port ;  but  it  was  also 
found  that  it  had  not  reached  him  when  he  arrived 
there.  A  verdict  was  found  for  the  plaintiff,  and  a 
rule  for  a  new  trial  applied  for,  on  the  ground  that 
notice  in  the  Gazette  was  notice  to  all  the  King's  sub- 
jects :  and  that  it  must  be  presumed  that  the  captain 
knew  of  it.  A  new  trial  was  refused;  and  Lord 
Tenterden  in  his  judgment  observed: — ^'^Eiiowledge, 
like  other  matters,  must  become  a  question  of  fact  for 

(a)  9  B.  ft  C.  712. 
P.  C 
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the  deoisioii  of  a  jury."  So  in  indictments  for  libel 
and  all  felonies  it  is  for  the  jmy  to  pronounce  on  the 
animm  or  malice  of  the  act.     But 

In  questions  whether  a  communication  is 
privileged,  the  jury  must  speak  to  the 
bona  fides ;  and,  if  they  affirm  it,  it  is  a 
question  of  law  whether  the  occasion  of 
publication  was  such  as  to  rebut  the  in- 
ference of  malice. 

Thus  in  actions  for  defamation  it  is  matter  of  law 
for  the'  judges  to  determine  whether  the  occasion  of 
writing  or  speaMng  criminatory  lauguage,  which 
would  be  otherwise  actionable,  repels  the  inference 
of  malice,  and  constitutes  what  is  called  a  privileged 
communication;  but  if  there  is  any  evidence  of 
malice  it  should  be  left  to  the  jury  (d) ;  although,  if 
there  is  no  evidence  of  malice,  the  judge  must  direct 
a  verdict  for  the  defendant. 

It  may  be  stated  broadly,  but  subject  to  limita- 
tions, that — 

In  all  cases  where  the  character  of  a  fact 
depends  on  an  inference  from  circum- 
stances, the  jury  must  pronounce  on  the 
character  and  the  fact;  but  where  the 
character  of  a  fact  depends  on  a  latent 
intention,  there  it  is  the  duty  of  the  jury 

(<f)  EarrUon  y.  Bwhj  5  E.  &  B.  344  ;  BeaUon  ^  Skene,  6  E.  &B. 
838.  As  to  the  way  in  whioh  snoh  cases  should  be  left  to  the  jnry^ 
see  Sart  v.  Qumpaehy  L.  R.,  4  P.  0.  439  ;  42  L.  J.,  P.  C.  26  ;  21 
W.  E.  366 ;  and  Clark  v.  Molyneux^  L.  B.,  3  Q.  B.  D.  237 ;  47 
L.  J.,  Q.  B.  230  ;  26  W.  R.  104. 
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to  find  the  fact,  and  of  the  judge  to  de- 
clare its  character  and  meaning. 

Thus  in  an  action  for  goods  sold  and  deliveredy 

-where  the  plea  is  infancy,  and  the  replication  that 

the  goods  are  necessaries,  the  jury  will  pronounce 

them  to  be  necessaries  or  not  necessaries  according 

to  the  condition  of  the  infant.     But  it  was  decided 

hy  the  Exchequer  Chamber,  that  before  they  do  so 

the  judge  must  decide,  first,  whether  the  case  is  such 

as  to  throw  on  the  plaintiff  the  anm  of  proving  that 

the  articles  are  necessaries,  and,  secondly,  whether 

there  is  any  eyidence  to  go  to  the  jury  to  satisfy 

that  onus  {e).    This  case  was  followed  by  the  Judicial 

Committee  of  the  Privy  Council,  who  have  laid  down 

that  in  every  case  before  evidence  is  left  to  the  jury, 

there  is  the  preliminaiy  question  for  the  judge,  not 

whether  there  is  literally  any  evidence,  but  whether 

there  is  any  evidence  upon  which  a  jury  can  properly 

find  a  verdict  for  the  party  producing  it,  upon  whom 

the  anus  of  proof  is  imposed  (/).    So  the  suppression 

of  evidence,  such  as  a  will,  by  an  adverse  holder  will 

warrant  the  jury  in  inferring  that  it  is  consistent 

with  the  case  of  the  other  party  (g). 

An  illustration  of  the  second  branch  of  the  general 
rule  is  found  in  the  maxim,  that — 

The  construction  of  written  documents  is 

(#)  By€^  T.  Womhwell,  L.  R.,  4  Ex.  42 ;  38  L.  J.,  Ex.  8 ;  17 
W.  B.  167. 

(/)  Qiblin  t.  MaemulUn,  L.  R.,  2  P.  0.  317 ;  38  L.  J.,  P.  0. 26  ; 
17  W.  E.  446. 

ig)  Sutton  T.  Ikwrnport^  27  L.  J.,  0.  P.  64. 

C2 
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for  the  judge;  but  the  construction  of 
peculiar  or  technical  phrases  is  for  the 

Thus  the  judge  will  instruct  the  jury  as  to  the 
meaning  of  Acts  of  Parliament,  records,  deeds,  wills, 
and  written  contracts  generally,  even  where  the 
evidence  is  secondary  (h) ;  and  the  jury  is  bound  to 
follow  his  construction.  But  it  seems  that  the  ques- 
tion whether  an  article  is  of  a  certain  description 
mentioned  in  an  Act  of  Parliament,  is  for  the  jury  (e). 
In  Hutchinson  v.  Boicher  (A-),  Parke,  B.,  said: — "The 
law  I  take  to  he  this :  that  it  is  the  duty  of  the 
court  to  construe  all  written  instruments;  if  there 
are  pecuhar  expressions  used  in  it.  which  have,  in 
particular  places  or  trades,  a  known  meaning  attached 
to  them,  it  is  for  the  jury  to  say  what  the  meaning 
of  those  expressions  was,  but  for  the  court  to  decide 
what  tJie  meaning  of  the  contract  was."  In  'that 
case,  it  was  attempted  to  prove  a  contract  for  the 
sale  of  barley,  by  letters,  one  of  which  ofEered  good 
barley,  and  the  other  accepted  the  offer,  "  expecting 
you  will  give  M&fine  barley  and  good  weight ;  "  and 
the  court  held  that,  though  the  jury  might  be  asked 
as  to  the  mercantile  meaning  of  the  words  "  good  " 
and  ^^fincj^  yet,  after  having  found  a  distinction 
between  them,  they  could  not  further  decide  that  the 
parties  did  not  misimderstand  each  other,  but  were 

(A)  JBermcky.  Sorafall,  4  0.  B.,  N.  S.  460. 
(t)  Brunt  T.  Midland  Railway  Co.^  2  H.  &  C.  889 ;  TTaodumrd  T. 
Xondon  and  North  Wettem  Railway  Cb.,  26  W.  B.  3d4. 
{k)  6  AC.  &  W.  642. 
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bound  to  take  the  interpretation  of  the  contract  as  a 
matter  of  law  from  the  judge.  The  rules  by  whioh 
an  English  oourt  ought  to  be  governed  in  oonstruing 
a  foreign  contract  were  thus  laid  down  by  Lord 
Cranworth  (/) : — "  "When  a  written  contract  is  made 
in  a  foreign  country  and  in  a  foreign  language,  the 
court,  in  order  to  interpret  it,  must  first  obtain  a 
translation  of  the  instrument ;  secondly,  an  explana- 
tion of  the  terms  of  art  (if  it  contains  any) ;  thirdly, 
evidenoe  of  any  foreign  law  applicable  to  the  case ; 
and  fourthly,  eyidence  of  any  peculiar  rules  of  con- 
struction (if  any  such  rules  exist)  by  the  foreign  law. 
With  this  assistance  the  court  must  interpret  the  con- 
tract itself  on  ordinary  principles  of  construction." 
The  question  whether  a  writing  constitutes  a  suffi- 
cient acknowledgment  within  the  meaning  of  the 
Statutes  of  Limitation  is  for  the  judge,  imless  there 
18  extrinsic  eyidence  afEecting  the  construction,  when 
it  is  a  question  for  the  jury  (m).  Li  patent  cases  it 
is  for  the  judge  to  construe  the  specification  after  the 
jury  have  ascertained  the  meaning  of  the  technical 
terms  (if  any)  (n).  Novelty  and  infringement,  when 
they  depend  merely  on  the  construction  of  the  sped- 
fioation,  are,  of  course,  questions  for  the  judge,  but 
they  are  generally  mixed  questions  of  law  and 
fact(o). 
The  question,  libel  or  no  Ubel,  is,  since  Fox's  Act 

(/}  J>e  Sara  v.  Fhiliipi,  10  H.  L.  Cas.  633. 
(m)  BmUledge  v.  Samsay,  6  A.  &  E.  231. 
(n)  Ifeilton  t.  Sarford,  I  Web.  Pat.  Gas.  370. 
(o)  Dtlarue  t.  Jhckemon,  7  £.  & B.  738 ;  SeedY.  ETtggtM,  S  H.  L. 
Gm.660. 
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(32  Geo.  III.  0.  60),  for  the  jtuy,  subject  to  the 
direction  of  the  judge  in  criminal  cases:  and  it 
was  formerly  held  that  the  practice  in  civil  cases 
should  be  the  same  as  in  criminal  cases  (jp)«  A 
judge,  however,  can  and  ought  to  withdraw  the  case 
from  the  jury  when  the  words  are  in  his  opinion  not 
reasonably  capable  of  defamatoiy  meaning  (^),  al- 
though it  is  only  when  the  judge  is  satisfied  that  the 
publication  cannot  be  a  libel,  and,  that  if  it  is  f  oimd 
by  the  jury  to  be  such,  their  verdict  will  be  set 
aside,  that  he  is  justified  in  withdrawing  the  question 
from  their  cognizance  (r).  But  where  the  plaintiff's 
complaint  was  of  a  circular  published  by  the  defen- 
dants, to  which  the  plaintiffs,  by  innuendo,  attached 
a  particular  meaning,  namely,  that  it  imputed  to 
them  insolvency  in  their  business,  but  at  the  trial 
gave  no  evidence  in  support  of  such  innuendo,  it  was 
held  by  the  House  of  Lords  that  the  case  might  be 
dealt  with  as  if  there  was  no  innuendo,  and  that 
there  was  no  case  to  go  to  a  jury  («).  In  ThomaB  v. 
Williams  (<),  where  the  plaintiff  sought  an  injimotion 
from  a  judge  of  the  Chancery  Division  to  restrain 
the  publication  of  a  libel  injurious  to  his  trade,  it 
was  objected  by  the  defendants  that,  since  Fox's 
Act,  no  relief  could  be  given  by  any  court  upon  a 


{p)  Baylia  t.  JOawrenee,  11  A.  &  £.  920. 

(g)  Hani  v.  Goodlake,  43  L.  J.,  0.  P.  64. 

(r)  Per  KeUy,  C.  B.,  Cox  v.  lee,  L.  R.,  4  Ex.  288 ;  38  L.  J., 
Ex.  221. 

(t)  Capital  and  Counties  Bank  r.  Senty,  L.  B.,  7  App.  Gas.  741 ; 
62  L.  J.,  Q.  B.  232 ;  31  W.  B.  167. 

(0  L.  B.,  14  Oh.  Diy.  864 ;  49  L.  J.,  Gh.  606 ;  28  W.  B.  988. 
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libel  uoless  the  libel  had  been  in  the  first  place  sub- 
mitted to  the  decision  of  a  jury.  But  the  judge, 
Fry,  J.,  granted  the  injunction,  and  said  that  the 
objection  was  untenable,  that  Fox's  Act  has  nothing 
to  do  with  dviL  actions  based  on  libel,  and  that  irnder 
the  Judicature  Act  an  action  for  libel  can  be  tried  in 
the  same  way  as  any  other  action. 

It  is  for  the  judge  to  say  whether  words  in  ordinary 
use  have  a  defamatory  meaning ;  but  for  the  jury  to 
say  whether  words  of  a  cant  or  slang  character  have 
acquired  such  a  meaning  {u)y  or  what  meaning  and 
construction  would  render  the  publication  of  the 
words  complained  of  libellous  per  se  {x) ;  and  the 
substantial  truth  of  an  alleged  libel  will  also  be  for 
the  jury(y),  as  well  as  the  questions  whether  the 
alleged  libel  goes  beyond  the  limits  of  fair  criti- 
cism (z),  and  whether  a  report  of  legal  proceedings  is 
a  fair  one  (a). 

The  court  has  also  directed  juries,  that  the  words 
^'  as  soon  as  possible,''  in  a  contract,  mean  without 
unreasonable  delay  according  to  the  circumstances  (A) ; 
that  ^^  forthwith  "  has  a  similar  meaning  {c) ;  but  the 
dgnification  of  words,  according  to  the  custom  of 


(m)  BameU  y.  Allen,  3  H.  &  N.  376. 

{x)  SUmnuM  t.  Finlay,  Ir.  B.,  8  C.  L.  264. 

(y)  Alexander  t.  Jfbrth  Eaatem  Eailway  Co,,  6  B.  &  S.  340. 

(x)  Jetmer  t.  A' Beckett,  L.  B.,  7  Q.  B.  11 ;  41  L.  J.,  Q.  B.  14  ; 
20  W.  B.  181. 

(a)  Street  t.  LUenaed  Vietuallere*  Society,  22  W.  B.  553. 

{b)  Attwood  T.  Emery,  1  C.  B.,  N.  S.  110 ;  HydroMiie Engineerinf 
Co.  T.  MeKefffie,  L.  B.,  4  Q.  B.  I>.  670 ;  27  W.  B.  221. 

(<0  Boberte  t.  Brett,  6  C.  B.,  N.  S.  611. 
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particular  trades,  sucli  as  "  bales/'  is  for  a  jiiry  (d)  ;. 
and  where  on  a  sale  of  goods  the  invoice  provided 
that  they  should  be  paid  for  **  in  from  six  to  eight 
weeks,"  this  was  held  to  be  a  phrase  for  the  jury  to- 
interpret  (e).  Under  this  rule  also  is  contained  the^ 
general  principle  that,  whenever  facts  have  to  be 
proved  by  oral  evidence  or  extrinsic  circumstances, 
the  jury  pronounce  the  inference ;  but  when  the  evi- 
dence assumes  a  written  form  this  function  belongs 
to  the  judge.  Thus  when  the  question  is  whether  a. 
contract  has  been  executed  as  an  escrow,  or  not,  if 
the  question  depend  on  facts  the  jury  decides :  if 
on  the  construction  of  writings  it  belongs  to  the 
judge  (/).  But  when  secondary  oral  evidence  of 
writings  is  admitted  it  has  been  decided  that  the 
judge  and  not  the  jury  construes  the  evidence,, 
because  the  issue  is  substantially  one  on  the  construc- 
tion of  a  writing  (g).  The  court,  however,  will  not 
consider  the  question  of  improper  rejection  of  a 
document  by  a  judge,  unless  it  clearly  appears 
that  it  was  f ormaUy  tendered  in  evidence  at  the 
trial  (A). 

In  oases  of  indictable  tort,  where  guilt  or  innocence 
is  to  be  inferred  from  the  contents  and  meaning  of 
a  writing,  the  construction  is  for  the  jury.  Thus, 
on  an  indictment  for  writing  a  menacing  letter,  the 


(d)  Gorrisam  v.  JPerrin^  2  0.  B.,  N.  S.  631. 

(e)  Athtoorth  v.  Betford,  L.  R.,  9  0.  P.  20 ;  43  L.  J.,  O.  P.  67. 
(/)  Fumeu  t.  Me$k^  27  L.  J.,  Ex.  34. 

iSf)  Benoick  t.  HwafaU^  4  C.  B.,  N.  S.  460. 
(A)  CampheU  y.  Zoader,  3  H.  &  C.  620. 
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jury  will  say  whether  the  language  amountB  to  a 
menace  (i). 

Finally,  it  is  for  the  jury  to  determine  the  mean- 
ing of  foreign  law  and  documents,  on  the  testimony 
of  skilled  witnesses ;  but  for  the  court  to  decide  on 
the  competency  of  such  witnesses,  the  admissibility 
of  the  documents,  and  the  applicability  of  tho 
foreign  law  to  the  matter  in  issue  (k). 

(i)   JR.  T.  Oirdwood,  2  East,  P.  0.  1120. 

(*)  :R,  t.  neion,  80  How.  St.  Tr.  636—640,  864—870. 
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CHAPTER  ni. 

THE  COMPETENCY  OF  WITNESSES — THE  COMPETENCY 
OF  PARTIES  TO  CIVIL  PROCEEDINGS — ^THB  IN- 
COMPETENCY OF  PARTIES  TO  CRIMINAL  PROCEED- 
INGS— MATTERS  NOT  PROVEABLE  BY  A  SINGLE 
WITNESS — THE  TESTIMONY  OF  ACCOMPLICES. 

It  has  already  been  stated  (a)  that  all  objections  to 
the  competency  of  witnesses  are  for  the  decision  of 
the  jndge,  who  will,  if  there  appear  to  be  any  doubt 
on  the  subject,  examine  into  the  competency  or  in- 
competency of  the  proposed  witness  before  allowing 
him  to  be  sworn.  This  preliminary  examination  is 
called  the  examination  on  the  fxnr  dircj  i.  e.,  vrai 
dirCy  and  witnesses  may  be  called  for  the  purposes 
thereof,  to  establish  the  competency  or  incompetency 
of  the  person  tendered  as  a  witness.  Under  this 
head  it  may  be  considered  to  be  the  general  and 
established  principle  of  evidence,  that — 

All  persons  of  sound  and  adult  mind,  pro- 
vided they  believe  in  the  religious  obli- 
gation of  an  oath,  or  make  a  solemn 
promise  and  declaration  to  speak  the 
truth  (including  the  parties  to  civil  pro- 

(a)  Supra,  p.  12. 
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ceedings,  but  not  a  prisoner  or  defend- 
ant on  a  criminal  charge),  are  competent, 
and,  in  general,  compellable  witnesses 
in  every  court  of  justice  concerning  the 
matters  in  issue. 

Under  this  rule  the  first  oonsideration  will  be — 

Sect.  1.  The  Incompetency  from  Defect  of  Under* 

standing  in  Witnesses. 

Persons  who  have  not  the  use  of  reason 
are,  from  their  infirmity,  utterly  inca- 
pable of  giving  evidence,  and  are  there- 
lore  excluded  as  incompetent  witnesses. 

This  description  of  incompetency  may  be  either 
constitutional  or  accidental :  and  in  the  latter  case  it 
may  be  either  temporary  or  permanent.  It  may  also 
arise  from  imperfect  development.  Hence  we  have 
three  classes  of  persons  as  to  whom  it  may  (subject 
to  the  qualifications  hereinafter  mentioned)  be  said 
that  they  are  incompetent  witnesses : — 

1.  Idiots, 

2.  Lunatics. 

3.  Children  of  immature  intelligence. 

1.  An  idiot  is  one  that  hath  had  no  understanding 
from  his  nativity,  and  therefore  is  by  law  presumed 
never  likely  to  attain  any;  and  such  a  person  is 
incapable  of  giving  evidence.  Deaf  and  dumb  per- 
sons were  formerly  regarded  as  idiots,  and  therefore 
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incompetent  to  testify,  bnt  the  modem  doctrine  is, 
that  if  they  are  of  sufficient  understanding,  and  know 
the  nature  of  an  oath,  they  may  give  evidence  (() 
either  by  signs,  or  through  an  interpreter,  or  in 
writing  (c).  It  has  been  laid  down  that  "the  pre- 
sumption is  always  in  favour  of  sanity,  and  there  is 
no  exception  to  this  rule  in  the  case  of  a  deaf  and 
dumb  person,  but  the  onus  of  proving  the  unsound- 
ness of  mind  of  such  a  person  must  rest  on  those  who 
dispute  the  sanity"  {d).  When  a  deaf  and  dumb 
witness  has  been  pronounced  competent  to  testify, 
but  it  appears  in  the  course  of  taking  his  evidence 
that  he  is  incompetent,  his  evidence  may  be  with- 
drawn from  the  jury  (e). 

2.  A  lunatic,  or  non  compos  nientisy  is  one  who 
hath  had  understanding,  but  by  disease,  grief,  or 
other  accident,  hath  lost  the  use  of  his  reason  (/). 

As  long  as  the  suspension  of  the  intelligence  con- 
tinues, the  lunatic  is  an  incompetent  witness :  but 
his  competency  is  restored  during  a  lucid  interval  (ff). 
Nor  will  the  disability  extend  to  cases  of  mere  mono- 
mania, nor  where  the  hallucination  permits  the  wit- 
ness to  understand  the  nature  of  the  duty  which  is 


(b)  1  Hale,  P.  G.  34 ;  Bushton't  mm,  1  Leach,  C.  G.  408  ;  ifor- 
riioft  T.  Zennard,  3  Gar.  &  P.  127. 

{c)  As  to  the  procedure  when  a  deaf  and  dumb  person  swears  an 
afBdarit,  see  DanieU's  Gh.  Forms,  3rd  ed.  394. 

(d)  Per  Ld.  Hatherley,  Harrod  r,  ffarrod,  4  E.  &  J.  9. 

(e)  E.  V.  Whitehead,  L.  B.,  1  G.  0.  R.  83  ;  35  L.  J.,  M.  0. 187; 
14  W.  R.  677. 

(/)  1  Bl.  Gomm.  304. 

ijj)  Gom.  Dig.  Testim.  (A.  1). 
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expected  from  him  (h).  But  where  a  person  is  ten- 
dered as  a  witness  who  is  beUeved  to  be  suffering 
from  monomania,  he  must  first  be  examined  as  to 
his  capacity  to  give  evidence  (t). 

3.  There  is  no  epoch  of  legal  discretion  under 
which  an  infant  is  an  incompetent  witness.  The 
rule  by  which  an  infant  under  seven  years  of  age 
cannot  commit  a  felony,  because  the  law  presumes 
him  conclusively  not  to  have  suflScient  intelligence  for 
the  act,  has  no  analogy  in  the  law  of  evidence  (/). 
Age  is  immaterial ;  and  the  question  is  entirely  one 
ef  intelligence,  which,  whenever  a  doubt  arises,  the 
court  will  ascertain  to  its  own  satisfaction,  by  ex- 
amining the  infant  on  his  knowledge  of  the  obliga- 
tion of  an  oath,  and,  if  necessary,  of  the  obligation  of 
a  solemn  promise  and  declaration  under  the  Evidence 
Further  Amendment  Act,  1869  (A-) .  Although  tender 
age  is  no  objection  to  the  infant's  competency,  he 
cannot,  when  wholly  destitute  of  religious  education, 
be  made  competent  by  being  superficially  instructed 
just  before  a  trial,  with  a  view  to  qualify  him  (/). 
A  judge  may,  however,  in  his  discretion,  postpone  a 
trial,  in  order  that  the  witness  may  be  instructed  in 
the  nature  of  an  oath,  but  the  inclination  of  judges 
is  against  this  practice. 


(A)  S.  V.  mil,  2  Den.  254. 

(i)  Spittle  Y.  JFalton,  19  W.  B.  405. 

(J)  Per  Patteson,  J.,  B.  v.  WiUiams,  7  C.  &  P.  320. 

(k)  32  &  33  Vict  c.  68. 

(/}  1  Leach,  430,  n. ;  E.  t.  Ifteholaa^  2  C.  &  E.  246. 
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Sect.  2.  On  Incompetency  from  Defect  of  Religiom 

Principle. 

The  principle  on  this  head  formerly  was  as 
follows : — "  No  person  is  a  competent  witness  unless 
he  believes  in  a  Supreme  Being  who  will  pimish 
him,  either  in  the  present  or  a  future  life,  for  per- 
jury." 

So,  too,  it  was  formerly  the  established  principle- 
of  English  law,  that  no  witnesses  Were  to  be  be- 
lieved imless  they  delivered  their  evidence  on  oath. 
The  only  exceptions  to  this  rule  were  statutory 
ones  granted  by  the  Legislature  to  satisfy  the  con- 
scientious scruples  of  Quakers,  Moravians,  and 
Separatists;  members  of  which  sects  were  accord- 
ingly allowed  to  give  evidence  on  aflfirmation  instead 
of  oath.  This  principle  was  much  extended  by  tho 
20th  section  of  the  Common  Law  Procedure  Act,. 
1854  (?7i),  which  enacted  that — 

^'  If  any  person,  called  as  a  witness,  or  required  to 
make  an  affidavit  or  deposition,  shall  refuse  or  be 
imwilling,  from  alleged  conscientious  motives,  to  be 
sworn,  it  shall  be  lawful  for  the  court,  or  judge  (or 
other  presiding  officer,  or  person  qualified  to  take 
affidavits  or  depositions),  upon  being  satisfied  of  the 
sincerity  of  such  objection,  to  permit  such  person, 
instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following, 
viz. : — *  I,  A.  B.,  do  solemnly,  sincerely,  and  truly 

(m)  17  &  18  Vict.  c.  125. 
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affirm  and  dedare,  that  the  taking  of  any  oath 
is,  according  to  my  religious  belief ,  not  lawful :  and 
I  do  also  solemnly  and  truly  affirm  and  declare/  &c.y 
which  solemn  declaration  shall  he  of  the  same  force 
and  effect  as  if  such  person  had  taken  an  oath  in  the 
usual  form"  (n). 

And  by  the  89th  section  of  the  same  act  it  was 
enacted  that — "Any  person  who  shall,  upon  any 
examination  upon  oath  or  affirmation,  or  in  any  affi- 
davit in  the  proceedings  under  this  act,  wilfully  and 
corruptly  give  false  evidence,  or  wilfully  and  cor- 
ruptly swear  and  affirm  anything  which  shall  be 
false,  being  convicted  thereof,  shall  be  liable  to  the 
penalties  of  wilful  and  corrupt  perjuiy." 

Similar  provisions  applicable  to  criminal  pro- 
ceedings are  contained  in  24  &  25  Yict.  c.  66, 
8S.  1,  5. 

A  still  further  extension  of  this  principle  is  em- 
bodied in  the  Evidence  Further  Amendment  Act, 
1869  (o),  which  enacts  thus — "If  any  person  called 
to  give  evidence  in  any  court  of  justice,  whether  in  a 
dvil  or  criminal  proceeding,  shall  object  to  take  an 
oath,  or  shall  be  objected  to  as  incompetent  to  take 
an  oath,  such  person  shall,  if  the  presiding  judge  is 
satisfied  that  the  taking  of  an  oath  would  have  no 


(f»)  An  affirmation  by  a  G«iman  sabject  made  in  Grennanj  was 
rejected,  as  he  did  not  state  that  he  had  oonsoientious  objections 
against  the  taking  of  an  oath,  although  it  was  alleged  that 
Tolnntary  oaths  are  illegal  in  Germany :  In  the  gooda  of  JPrince 
Smry  ZXIX,,  49  L.  J.,  P.  D.  &  A.  67 ;  28  W.  B.  398. 

(o)  82  &  33  Yiot.  c.  68. 


32  LAW  OF  BVIDENCE. 

binding  effect  on  his  conBcienoe,  make  the  following 
promise  and  declaration : 

*  I  solemnly  promise  and  declare  that  the  evi- 
dence given  by  me  to  the  court  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.* 

And  any  person  who  having  made  such  promise  and 
declaration  shall  wilfully  and  corruptly  give  false  evi- 
dence, shall  be  liable  to  be  indicted,  tried  and  con- 
victed for  perjury  as  if  he  had  taken  an  oath " 
(sect.  4). 

The  promise  or  declaration  provided  by  the  4th 
eection  of  the  Act  of  1869  is  substantially  the  same 
as  the  solemn  affirmation  or  declaration  prescribed 
by  the  Common  Law  Procedure  Act,  1854  (p),  ex- 
cept that  the  former  does  not  contain  what  the  latter 
does — ^words  expressing  that  the  taking  of  any  oath 
is  according  to  the  religious  belief  of  the  declarant 
unlawful.  It  is  noticeable  that,  whereas  the  objec- 
tion to  take  the  oath  must  under  the  old  law  emanate 
from  the  witness,  now  a  witness  may  either  object 
himself  to  take  the  oath  or  be  objected  to  by  the 
parties  to  the  proceedings  as  incompetent  to  take  an 
oath,  and  the  presiding  judge  must  allow  the  ob- 
jection in  either  case  if  satisfied  that  an  oath  would 
not  bind  the  conscience  of  the  witness. 

This  act  only  applied  to  the  examination  of  wit- 
nesses in  open  court,  but  it  is  now  enacted  by 
33  &  34  Vict.  c.  49,  s.  1,  that  the  words  "  presiding 
judge  "  in  the  said  act  shall  include  every  person 

(p)  See  p.  30. 
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liaying  by  law  authority  to  administer  an  oath  for 
the  taking  of  evidence.  Thus  the  provisions  are 
extended  to  examiners,  official  referees,  and  arbi- 
trators. 

An  oath,  or  an  affirmation,  or  solemn  promise  and 
declaration,  when  allowed,  is  regarded  as  an  indis- 
pensable condition  precedent  to  the  admissibility  of 
a  witness,  on  the  common  law  doctrine,  that  a  mere 
statement  of  a  fact  is  entitled  to  no  credit;  since 
even  the  admissibility  of  affirmations,  promises  and 
declarations,  by  the  existing  law  rests  on  principles 
which  are  widely  different  from  those  of  a  simple 
narrative.  Virtually,  the  new  law  is  the  same  as  the 
old ;  and  the  diversity  is  one  of  terms,  rather  than 
of  essence.  The  same  basis  of  religious  belief,  and 
the  same  temporal  penalties  are,  in  both  cases,  the 
conditions  and  safeguards  of  competency  and  credi- 
bility. 

The  common  law  doctrine  on  this  head  is  con- 
tained in  the  well-known  ca^e  of  Omichund  v. 
Barker  (q).  The  question  there  arose  on  the  admis- 
sibility in  evidence  of  some  depositions  which  had 
been  made  on  oath  by  some  Gentoos  before  a  Chan- 
cery Commission  in  the  East  Indies.  It  had  been 
thought,  up  to  that  time,  on  the  authority  of  Coke  (r), 
that  none  but  Christians  were  competent  witnesses. 
He  had  laid  it  down  that  ^^  an  infidel  cannot  be  a 
witness ;"  and  it  was  clear  that,  under  the  designa- 
tion   of    infidel,  he    classified    all  who   were    not 

{q)  Willes,  638 ;  1  Sm.  L.  C.  194. 
{o)  Co.  litt.  6,  b. 
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Christians.  Omichund  v.  Barker  exploded  the  pre- 
vious doctrine.  Willes,  C.  J.,  undertook  to  show 
that  Lord  Coke's  proposition  was  "  without  founda- 
tion, either  in  Scripture,  reason,  or  law ;"  and  gave 
it  as  his  opinion,  lyhich  was  then  regarded  as  settling 
the  law,  that — "  Such  infidels  who  believe  in  Grod, 
and  that  He  will  punish  them  if  they  swear  falsely 
[in  some  cases  and  under  some  circumstances],  may 
and  ought  to  be  admitted  as  witnesses  in  this,  though 
a  Christian  country."  .  .  .  .  "  Such  infidels,  if  any 
such  there  be,  who  either  do  not  believe  in  God,  or, 
if  they  do,  do  not  think  that  He  will  either  reward  or 
punish  them  in  this  world  or  in  the  next,  cannot  be 
witnesses  under  any  case  or  under  any  circumstances, 
for  the  plain  reaaon,  because  an  oath  cannot  possibly 
be  any  tie  or  obligation  upon  them"  (s). 

The  effect  of  the  Evidence  Further  Amendment 
Act,  1869,  is  to  render  the  evidence  of  atheists  ad- 
missible, subject  to  observation  as  to  its  credibility. 

The  mode  of  administering  an  oath  has  been  regu- 
lated by  the  1  &  2  Vict.  c.  105,  which  enacts — 

"  That  in  all  cases  in  which  an  oath  may  lawfully 
be  and  shall  have  been  administered  to  any  person, 
either  as  a  juryman  or  a  witness,  or  a  deponent  in 
any  proceeding,  civil  or  criminal,  in  any  court  of 
law  or  equity  in  the  United  Kingdom,  or  on  ap- 
pointment to  any  office  or  employment,  or  on  any 
occasion  whatever,  such  person  is  bound  by  the  oath 


(«)  See  Maiden  v.  Catanaeh,  7  H.  &N.  360. 
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admiiiistered,  provided  the  same  shall  have  been 
administered  in  such  form  and  with  such  ceremonies 
as  sach  person  may  declare  to  be  binding;  and 
every  such  person,  in  case  of  wilful  false  swearing, 
may  be  oonvicted  of  the  crime  of  perjury,  in  the 
same  manner  as  if  the  oath  had  been  administered 
in  the  form  and  with  the  ceremonies  most  commonly 
adopted/'  If  there  is  any  doubt  as  to  the  proper 
form  to  be  adopted  in  administering  the  oath  to  any 
particular  witness,  such  witness  should  be  asked  what 
form  he  considers  binding  on  his  oonsoienoe.  If  a 
witness  is  sworn  in  the  usual  way  as  a  Christian,  the 
objection  may  be  subsequently  taken  that  he  has 
been  informally  sworn;  but  if  he  states  that  the 
oath  is  administered  as  binding  on  his  conscience, 
his  answer  is  condusiYe  (Q. 

Sect.  3.  The  Competency  of  Parties  to  Civil 

Proceedings. 

It  is  no  objection  to  the  competency  of  a 
witness  that  he  is  of  infamous  character; 
or  that  he  is  a  party  to  the  record,  or 
otherwise  interested  in  the  result  of  the 
issue. 

Formerly,  following  the  principle  of  the  Roman 
law  (fi),  a  witness  might  be  objected  to  as  being  of 
infamous  character,  or  a  party  to  the  record,  or 
otherwise  interested  in  the  result  of  the  issue.     The 


(0    The  Queen'g  cote,  2  B.  &  B.  284. 

(m}  Rattigan*a  Bomaii  Law  of  Persons,  p.  83. 
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first  important  inroad  on  this  principle  was  made  by 
the  6  &  7  Vict.  c.  85  (usually  called  Lord  Denman's 
Act).  This  statute  enacted  by  sect.  1,  that — "No 
person  offered  as  a  witness  shall  hereafter  be  ex« 
eluded  by  reason  of  incapacity,  from  crime  or  in- 
terest, from  giving  evidence,  either  in  person  or  by 
deposition,  according  to  the  practice  of  the  Court,  on 
the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  proceeding,  civil  or  criminal,  in  any  court, 
or  before  any  judge,  jury,  sheriff,  coroner,  magis- 
/trate,  officer,  or  party  having,  by  law  or  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evi- 
dence; but  that  every  person  so  offered  may  and 
shall  be  admitted  to  give  evidence  on  oath  or  solemn 
affinnatwn,  in  those  ca^es  where  affirmation  is  by 
law  receivable,  notwithstanding  that  such  party  may 
or  shall  have  an  interest  in  the  matter  in  question, 
or  in  the  event  of  the  trial  of  any  issue,  matter, 
question,  or  inquiry,  or  of  the  suit,  action  or  pro- 
ceeding in  which  he  is  offered  as  a  witness,  and 
notwithstanding  that  such  person  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or 
offence." 

This  act  included  certain  exceptions  to  the  new 
law,  which  have  ceased  to  operate. 

Lord  Denman's  Act  left  actual  parties  to  the 
record  incompetent  witnesses.  This  disability  waa 
removed  by  the  2nd  section  of  the  Law  of  Evidence 
Amendment  Act,  1851  (.r),  which  enacted  that — "  On 

(x)  14  &  15  Vict.  c.  99, 
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the  trial  of  any  issue  joined,  or  of  any  matter  or 
question^  or  on  any  inquiry  arising  in  any  suit^ 
action^  or  otiier  proceeding  in  any  court  of  justice, 
or  before  any  person  having  by  law,  or  by  consent 
of  parties,  authority  to  hear,  receive,  and  examine 
evidence,  Hie  parties  thereto,  and  the  person  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  defended,  shall,  except  as  here- 
inafter excepted,  be  competent  and  compellable  to 
give  evidence,  either  uvA  voce  or  by  deposition, 
according  to  the  practice  of  the  Court,  on  behalf  of 
either  or  any  of  the  parties  to  the  said  suit,  action, 
or  other  proceeding." 

But  it  was  by  the  4th  section  of  this  act  provided, 
that  nothing  therein  contained  should  apply  to  pro- 
ceedings instituted  in  consequence  of  adultery,  or  to 
actions  for  breach  of  promise  of  marriage.  The  43rd 
section  of  the  Divorce  Act  (y),  however,  enacts  that, 
on  a  petition  for  a  divorce,  the  petitioner  may  be 
examined  by  order  of  the  Court,  but  is  not  com- 
pellable to  answer  questions  which  tend  to  show  that 
he  or  she  has  committed  adultery,  nor,  as  was  held  (2), 
open  to  cross-examination  by  the  respondent.  Be- 
spondents  and  co-respondents  were  not  compellable 
or  competent  witnesses  under  this  act  (a). 

Finally  came  the  Law  of  Evidence  Further 
Amendment  Act,  1869  (5),  which  abolished  the  two 


(y)  20  &  21  Vict.  c.  85. 

(2}  GHeM  T.  Giles,  32  L.  J.,  P.  H.  &  A.  209. 

(a)  Sobifutm  r.  Lane,  1  S.  &  T.  362. 

{b)  32  k  33  Vict.  0.  68. 
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exceptions  retained  by  the  Law  of  Evidence  Amend- 
ment  Act.  After  repealing  the  4th  section  of  the 
last-mentioned  act,  the  Act  of  1869  renders  (sect.  2) 
the  parties  to  actions  for  breach  of  promise  of  mar- 
riage competent  witnesses.  The  uncorroborated  (e) 
testimony  of  the  plaintiff  is,  however,  not  to  be 
sufficient  proof  of  a  promise  to  marry  to  entitle  the 
jury  to  give  a  verdict  for  the  plaintiff ;  his  or  her 
testimony  must  be  corroborated  by  some  material 
epidence  in  support  of  the  alleged  promise.  The  3rd 
section  of  this  act  renders  the  parties  to  proceedings 
instituted  in  consequence  of  adultery,  and  the  hus- 
bands and  wives  of  such  parties,  competent  witnesses  : 
with  the  proviso  that  no  witness  to  any  proceeding, 
whether  a  party  or  not,  is  to  be  liable  to  be  asked  or 
bound  to  answer  any  question  tending  to  show  that 
he  or  she  has  been  guilty  of  adultery,  unless  such 
witness  has  already  given  evidence  in  the  same  pro- 
oeeding  in  disproof  of  such  adultery.  The  great  aim 
of  the  legislature  would  seem  to  have  been  to  enable 
persons  charged  with  adultery  in  the  Divorce  Court 
to  deny  the  charge  on  oath.  This  is  effected  by 
making  such  persons  competent  witnesses.  In  the 
measure,  as  originally  brought  into  the  House  of 
Commons,  the  parties  were  to  be  compellable  as  well 
as  competent.  To  this  two  objections  were  raised, — 
1st,  that  it  would  induce  parties  to  introduce  pro- 
ceedings on  very  slender  grounds  in  the  expectation 
of  being  able  to  elicit  something  in  cross-examination 
of  the  respondent  or  co-respondent  to  establish  their 


{e)  See  p.  56. 
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case ;  2nd9  that  an  adulteress  or  adulterer  would  be 
very  much  tempted  to  commit  perjury  to  screen  the 
partner  in  guilt.  In  deference  to  these  objections 
the  above-mentioned  proviso  was  added  to  the  3rd 
section. 

One  question  presents  itself  upon  these  two  sections 
— are  the  parties  to  an  action  for  breach  of  promise 
of  marriage  and  to  proceedings  instituted  in  conse- 
quence of  adultery,  compellable  as  well  as  competent 
witnesses  P  PrimA  facie  qyqtj  witness  who  is  com- 
petent is  also  compellable  unless  some  privilege  inter- 
venes, and  therefore  the  proper  construction  to  be 
placed  upon  these  sections  is,  that  the  parties  men- 
tioned are  compellable  as  well  as  competent  except 
when  they  can  claim  the  protection  of  the  proviso  to 
section  3.  No  doubt  would  present  itself  but  for  the 
language  of  sect.  2  of  14  &  15  Vict.  c.  99,  which 
enacts,  that  the  parties  to  any  action  (except  as  there- 
inafter excepted)  shall  "  be  competent  and  compel- 
lable to  give  evidence."  The  words  "  and  compellable," 
however,  would  seem  to  be  mere  surplusage. 

The  following  points  have  been  decided  on  the 
construction  of  this  act,  so  far  as  it  affects  proceed- 
ings instituted  in  consequence  of  adultery.  If  a 
witness  does  not  claim  the  protection  given  by  the 
3rd  section,  neither  of  the  parties  to  the  suit  can 
object  to  the  evidence  {d)y  and  a  witness  cannot  be 
cross-examined  as  to  any  act  of  adultery  not  referred 
to  in  the  examination  in  chief  (<?). 

(rf)  EebbUthwaite  v.  Eebhkthwaite^  L.  R.,  2  P.  &  D.  29  ;  39  L.  J., 
P.  &  M.  16. 
W  Bahbage  v.  Bahhage,  L.  R.,  2  P.  &  D.  222. 
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It  was  held  by  two  judges  of  the  Common  Pleafr 
Division  in  Guardians  of  Nottingham  v.  Tomkimon  (/), 
that  in  proceedings  by  the  guardians  of  the  union 
against  a  husband  to  compel  him  to  maintain  a  child 
of  his  wife's  bom  in  wedlock  which  he  refused  to 
maintain  on  the  ground  that  he  was  not  its  f  ather, 
the  evidence  of  the  husband  was  inadmissible  to 
prove  non-access  to  his  wife,  as  the  proceedings  were 
not  "  proceedings  instituted  in  consequence  of  adul- 
tery "  within  the  meaning  of  the  3rd  section  of  the 
act.  In  Re  Rideoufa  Trmts  {g)y  which  was  a  petition 
for  the  payment  out  of  a  fund  in  court  to  a  father 
and  five  children,  the  evidence  of  the  father  was 
tendered  before  James,  V.-C,  to  prove  non-access  to 
his  wife  so  as  to  bastardize  the  respondent,  a  child  of 
hers,  on  the  ground  that  the  proceedings  were  "  insti- 
tuted in  consequence  of  adultery  "  within  the  mean- 
ing of  the  act.  The  Yice-Chancellor  said  that  he 
must  have  other  evidence.  But  it  is  not  clear  from 
the  Beports  whether  he  intended  to  exclude  the 
evidence  of  the  father  or  not.  Hall,  V.-C,  in  the 
similar  case  of  Re  Tearicood*8  Trmts  (A),  considered 
that  the  Vice-Chancellor  intended  not  to  exclude  the 
evidence,  and  therefore  he  (Hall,  V.-C.)  admitted  the 
evidence  of  the  father  in  the  case  before  him.  The 
judges  of  the  Common  Pleas  Division,  however,  were 
of  opinion  that  James,  V.-C.  intended  to  exclude  the 
evidence,  and  that  the  case  of  Re  Rideoufs  Trusts 


(/)  L.  R.,  4  0.  P.  D.  343 ;  48  L.  J.,  M.  C.  171 ;  28  W.  R.  16K 

Q)  L.  R.,  10  Eq.  41 ;  39  L.  J.,  C.  L.  192. 

(A)  L.  R.,  5  Oh.  D.  646 ;  46  L.  J.,  Ch.  478 ;  25  W.  R.  461. 
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vras  therefore  in  favour  of  the  decision  which  thej' 
came  to,  and  that  the  decision  in  Ee  Tearicood^a 
TmsU  was  founded  upon  a  mistaken  view  of  Re 
Rideau^s  Trusts. 

Any  discussion  as  to  the  testimony  of  interested 
witnesses  cannot  he  more  appropriately  closed  than 
by  quoting  the  remarks  of  Lord  Justice  James  when 
T^oe-Chancellor  {%) : — "  It  has  been  pressed  on  me 
that  I  cannot  decide  against  the  positive  oath  of  th& 
respondent  without  convicting  him  of  wilful  and 
corrupt  perjury.  I  have  had  occasion  more  than 
once  to  say  that  this  is  not  a  criminal  court,  that  I 
am  trying  no  one  for  any  crime.  I  am  here  bound 
by  my  own  judicial  oath  to  well  and  truly  try  the 
issue  joined  between  the  parties,  and  a  true  verdict 
give  accordingly  to  the  evidence,  that  is  to  say, 
according  as  I,  weighing  all  the  evidence  by  all  the 
lights  I  can  get,  and  as  best  as  I  may,  find  the  testi- 
mony credible  or  incredible,  trustworthy  or  the 
reverse.  The  law  which  admitted  the  testimony  of 
the  parties  and  of  interested  persons  was  passed  in 
fall  reliance  on  the  judges  and  on  juries  that  they 
would  carefully  scrutinize  such  testimony  and  give  it 
such  weight  as  it  deserved,  and  no  more,  or  no 
weight  at  all." 

(t)  Fike  V.  Meholat,  17  W.  R.  846 ;  38  L.  J.,  Ch.  629. 
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Sect.  4.  The  Incompetenct/  of  Parties  to  Criminal 

Proceedings. 

The  Law  of  Evidence  Amendment  Act,  1851  (i), 
sect.  3,  enacts  that — 

"  Nothing  herein  contained  shall  render 

Any  person  who  in  any  criminal  proceeding  is 
charged  with  the  commission  of  any  indictable 
offence ; — or 

Any  offence  punishable  on  summary  conviction : — 
competent  or  compellable  to  give  evidence  for  or 
against  himself  or  herself ; — or 

Shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  her- 
self ; — or 

Shall  in  any  criminal  proceeding  render  any  hus- 
band competent  or  compellable  to  give  evidence  for 
or  against  his  wife,  or  a^y  wife  competent  or  com- 
pellable to  give  evidence  for  or  against  her  husband." 

It  has  long  been  held  that  a  prosecutor,  in  a 
criminal  proceeding,  is  a  competent  witness  against 
a  prisoner ;  and,  although  there  were  formerly  ex- 
ceptions to  the  rule,  they  have  all  been  removed  by 
Lord  Denman's  Act,  and  other  statutes  (/). 

Lord  Denman^s  Act  (;w),  by  rendering  all  persons 
competent  as  witnesses  notwithstanding  they  may 
have  an  interest  in  the  matter  in  question,  or  the 
event  of  the  trial,  has  removed  all  doubt  as  to  the 


{k)  14  &  16  Vict.  0.  99. 

(0  £,T,  JBoatoHf  4  East,  681. 

(to)  6  &  7  Viot.  c.  86. 
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admissibility  of  informers  and  aooomplices  as  wit- 
nesses. All  such  persons  are  competent  witnesses; 
but  the  objections  to  their  credibility  remain  as 
before  (n). 

The  effect  of  the  early  part  of  the  3rd  section  of 
the  Evidence  Amendment  Act,  1851  (o)  has  now  to 
be  noticed.  At  Common  Law,  a  defendant  in  a 
criminal  charge,  so  far  from  being  bomid  or  com- 
petent to  give  evidence  against  himself,  was  never 
bound  even  to  answer  the  questions  put  to  him  upon 
his  examination  before  a  magistrate.  The  statute 
confirms  this  state  of  the  law  ;  but  the  words  of  the 
act  must  be  understood  with  some  limitations.  It 
will  be  observed  that  they  are,  that — "Nothing 
herein  contained  shall  render  any  person  who  in  any 
crizninal  proceeding  is  charged,  &c.  .  .  .  competent 
or  compellable  to  give  evidence  for  or  against  him- 
self." 

It  might  be  inferred  from  this  clause  that  a  de- 
fendant in  a  criminal  proceeding  cannot,  in  any  case, 
be  convicted  on  his  own  evidence.  But  this  is  not 
the  construction  which  has  been  put  on  this  part  of 
the  act,  although  it  might  perhaps  be  contended  that, 
according  to  the  letter,  the  Common  Law  principle 
that  no  man  is  bound  to  criminate  or  betray  himself 
{nemo  tenetur  seipsum  prodere)  is  enlarged  to  the 
extent  of  an  absolute  and  universal  prohibition. 
Prisoners  are  however  daily,  not  merely  suffered  to 
plead  guilty,  and  so  become  convicted  in  the  eye  of 


(«)  Vide,  p.  36. 

(o)  14  &  16  Vict.  0.  99. 
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the  law  on  their  own  evidence^  but  their  statements 
before  magistrates,  after  the  statutory  oaution  of  the- 
11  &  12  Yiot.  c.  42y  s.  18,  and  their  subsequent  con- 
fessions, are  always  received  as  evidence  on  which 
alone  a  jury  may  convict. 

Legislative  inroads  have,  however,  been  made  on 
the  penalties  laid  down  at  the  commencement  of  thi& 
section  of  Oh.  HI.  Thus,  by  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875  {p)y  sect.  9,  the  re- 
spective parties  to  the  contract  of  service  (and  their 
husbands  and  wives)  are  competent  witnesses  in 
proceedings  imder  the  act ;  and  by  the  Merchant 
Shipping  Act,  1876  ((7),  sect.  4,  any  person  charged 
with  the  misdemeanor  of  sending  a  ship  to  sea  in  an 
unseaworthy  state  so  as  to  endanger  life,  is  em- 
powered to  give  evidence  on  his  own  behalf  in  the 
same  manner  as  any  other  witness.  By  the  Licensing 
Act,  1872  (r),  s.  51,  it  is  provided,  that  in  all  cases 
of  summary  proceedings  under  the  act  the  defendant 
and  his  wife  shall  be  competent  to  give  evidence* 
By  the  13  &  14  Vict.  c.  14,  s.  1,  it  is  enacted  as 
follows : — "  On  the  trial  of  any  indictment  or  other 
proceeding  for  the  non-repair  of  any  public  highway 
or  bridge,  or  for  a  nuisance  to  any  public  highway, 
river,  or  bridge,  and  of  any  other  indictment  or  pro- 
ceeding instituted  for  the  purpose  of  trying  or  en- 
forcing a  civil  right  only,  every  defendant  to  such 
indictment  or  proceeding,  and  the  wife  or  husband  of 


ip)  88&39Viot.  c.  86. 
{q)  39  &  40  Vict.  o.  80. 
(r)  35  &  36  Vict.  0.  94. 
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any  suoh  defendant  shall  be  admissible  witnesses, 
«nd  compellable  to  give  evidence."  Finally,  it  may 
be  remarked  that  a  bill  has  been  introduced  into 
Parliament  by  Lord  Bramwell,  having  for  one  of  its 
objects  to  render  every  person  charged  with  an  offence 
a  competent  but  not  compellable  witness  at  every 
jtage  of  such  charge  (s). 

Several  questions  have  arisen  as  to  what  is  a 
<sriminal  proceeding,  and  what  is  a  civil  proceeding. 
In  The  Attorney-General  v.  Radloff(t)  which  was  an 
information  for  penalties  under  the  Smuggling  Act, 
S  &  9  Vict.  c.  87,  the  defendant  offered  himself  as  a 
witness,  and  the  court  was  divided  as  to  his  compe- 
tency. It  was  held  by  Pollock,  C.  B.,  and  Parke,  B., 
that  he  was  not  a  competent  witness,  because  it  was 
a  criminal  proceeding  punishable  on  summary  con- 
viction ;  but  Piatt,  B.,  and  Martin,  B.,  held  it  to  be 
not  of  a  criminal  nature,  and  that  the  defendant  was 
a  competent  witness.  The  view  of  Piatt,  B.,  appears 
to  contain  the  true  solution  of  all  such  difficulties : — 
"  What  is  a  civil  proceeding  as  contradistinguished 
irom  a  criminal  proceeding  ?  It  strikes  me  that  the 
true  test  is  to  see  if  the  subject-matter  be  of  a  per- 
sonal character ;  that  is,  if  the  proceeding  relates  to 
goods  or  property  which  it  is  sought  to  recover  by 
legal  proceedings,  that  is  a  civil  proceeding ;  but  if 
it  is  one  which  may  at  once  affect  the  defendant  per- 
sonally by  the  imprisonment  of  his  body  in  the  event 
of  a  verdict  of  guilty  being  pronounced  against  him 


(«)  See  the  Bill  in  the  Appendix, 
(Q  10  Ex.  84. 
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as  a  public  offender,  that  is  what  I  consider  a  criminal 
proceeding.  .  .  .  Now,  although  informations  o£ 
this  kind  by  the  Attorney-General  may  by  some  be 
considered  criminal  proceedings,  I  rather  deem  them 
in  the  nature  of  civil  proceedings,  and  like  the  old 
actions  to  recover  penalties  under  the  Game  Laws, 
which  we  all  remember  were  civil  proceedings.  .  .  . 
Here  the  object  is  to  recover  money — ^to  recover  that 
which,  by  tiie  law,  is  made  a  debt."  The  Crown 
Suits  Act,  1865  {u)y  sect.  34,  has  removed  all  doubt 
as  to  proceedings  on  the  revenue  side  of  the  Court  of 
Exchequer  by  making  the  14  &  15  Vict.  c.  99,  ss.  2, 3, 
and  the  16  &  17  Vict.  c.  83,  applicable  to  such  pro- 
ceedings, which,  for  the  purposes  of  these  enact- 
ments, are  not  to  be  deemed  criminal  proceedings. 
Similar  doubts  have  been  raised  in  bastardy  cases  as 
to  the  competency  of  the  putative  father  to  be  sworn 
as  a  witness  on  his  own  behalf ;  but  Erie,  J.,  held 
him  to  be  competent,  on  the  ground  that  the  pro- 
ceedings on  an  affiliation  order  are  of  a  civil,  and 
not  of  a  criminal,  nature  (x).  This  view  is  confirmed 
by  the  language  of  Lord  Campbell  in  another  case  (.v), 
which  was  a  proceeding  against  the  defendant  for  a 
breach  of  the  Qume  Laws,  viz.,  for  using  snares  for 
game  without  having  a  certificate.  The  information 
was  under  1  &  2  Will.  4,  c.  32,  which  rendered  the 
defendant,  on  conviction,  liable  to  a  fine,  and  in 
default  of  payment  to  be  imprisoned  and  kept  to  hard 


(u)  28  &  29  Vict.  0.  104. 

(jr:)  Ex  parte  Crowley ,  24  L.  T.  244. 

(y)  Catiell  y.  Ireson,  E.  B.  &  E.  91. 
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labour.  The  judges  held  unanimouBly  that  the  defen- 
dant was  not  a  competent  witness  in  such  a  proceed- 
ing ;  and  they  relied,  as  it  seems,  chiefly  on  the  fact 
that  the  prisoner  was  liable  to  hard  labour  in  default 
of  payment  of  the  fine,  to  show  ihat  the  proceeding 
was  of  a  criminal,  and  not  of  a  civil,  character.  It 
is  also  plain,  that  the  inclination  of  the  court  in  this 
case  was,  to  hold  all  proceedings  to  be  of  a  criminal 
nature,  when  the  judgment  assumes  the  form  of  a 
fine,  which  may  be  enforced  by  imprisonment.  The 
test,  according  to  Lord  Campbell,  in  such  cases  seems 
to  be  to  consider  whether  it  is  sought  to  recover  a 
sum  of  money  in  the  nature  of  a  debt  from  a  person^ 
as  in  bastardy  cases ;  or  to  inflict  punishment  of  an 
exemplary  and  public  nature.  In  the  former  case 
the  defendant  is  competent ;  in  the  latter  he  is  in- 
competent, as  a  witness. 

The  above  case  was  followed  in  Parker  v. 
Crreene  (2),  on  a  charge  against  the  keeper  of  a 
licensed  house,  under  9  Greo.  4,  c.  61,  s.  21,  for 
knowingly  permitting  notoriously  bad  characterfl  to 
assemble  in  his  house,  although  the  statute  only 
imposed  imprisonment  in  default  of  payment  of  the 
fine  and  of  sufficient  distress,  and  gave  no  power  to 
inflict  hard  labour;  Crompton,  J.,  saying  that 
wherever  there  is  power  to  punish  in  proportion  to 
the  offence,  the  proceeding  is  a  criminal  one,  even 
though  there  be  no  power  to  imprison.  The  same 
view  has  been  taken  by  the  Irish  Court  of  Criminal 
Appeal ;  for  where  a  man  had  been  charged  before 

(z)  2  B.  &  S.  299. 
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magistrates  with  keeping  a  dog  six  months  old  with- 
out a  licence,  and  had  been  called  as  a  witness,  and 
had  sworn  falsely  as  to  the  dog's  age,  the  court 
quashed  the  conviction  for  perjury  on  the  groimd 
that  he  was  not  a  competent  witness,  since  as  the 
-statute  under  which  he  had  been  summoned  imposed 
a  maximum,  and  not  a  specific  fine,  the  offence  was 
against  the  public,  and  the  proceeding  a  criminal 
one  (a).  In  a  suit  under  the  Church  Discipline 
Act  (ft),  against  a  clergyman  for  immorality.  Sir  R. 
Phillimore  held  that  the  defendant  was  both  com- 
petent and  compellable  to  give  evidence,  the  Ordinary, 
and  not  the  Crown,  being  the  prosecutor  (c). 

Sect.  5.  I7ie  Incompetency  of  Husbands  and  Wives  as 
Witnesses  for  or  against  each  other. 

The  concluding  words  of  the  3rd  section  of  the 
14  &  15  Vict.  c.  99,  declare  that  nothing  contained 
in  the  act — 

''  Shall  in  any  cnminal  proceeding  render 
any  husband  competent  or  compellable 
to  give  evidence  for  or  against  his  wife, 
or  any  wife  competent  or  compellable  to 
give  evidence  for  or  against  her  hus- 
band." 

The  first  question  which  arose  on  the  construction 
of  this  clause  was  as  to  the  competency  and  com- 

(flr)  R.  V.  Sullivan,  Ir.  R.,  8  C.  L.  404. 
{b)  3  &  4  Vict.  c.  86. 

{c)  Bishop  of  Norwich  T.  Pearse^  L.  R.,  2  A.  &  E.  281 ;  37  L.  J., 
Eco.  90. 
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pellabilitj  of  husbands  and  wives  to  give  evidence 
for  or  against  each  other  in  civil  proceedings.  It 
was  held  in  two  cases,  that  they  were  severallj  in- 
oompetent  {d) ;  but  it  appeared  that  it  was  the  inten- 
tion of  the  Legislature  to  make  them  competent. 
And  now,  by  the  1st  section  of  the  Evidence  Further 
Amendment  Act,  1853  (e)^  husbands  and  wives  are 
rendered  competent  and  compellable,  in  all  civil  cases, 
to  give  evidence  "  on  behalf  of  any  or  either  of  the 
parties  to  the  said  suit,  action  or  proceeding."  But 
neither  husband  nor  wife  is  compellable  to  disclose 
any  communication  whatsoever  made  to  him  or  her 
by  the  other  during  marriage  (/).  These  provisions 
were,  by  the  act,  not  to  apply  in  criminal  cases,  or  in 
proceedings  instituted  in  consequence  of  adultery; 
but  now,  as  stated  above,  the  Evidence  Further 
Amendment  Act,  1869,  has  made  the  husbands  and 
^ves  of  parties  to  prooeedings  instituted  in  con- 
sequence  of  adultery  competent  witnesses  (g). 

Previously  to  the  14  &  15  Vict.  c.  99,  husbands 
and  wives  had  been  rendered  competent  and  com* 
pellable  to  give  evidence  for  and  against  each  other 
in  the  county  courts,  under  the  9  &  10  Vict.  c.  95, , 
8.  83.  The  only  exception,  therefore,  to  the  exist- 
ing rule  of  their  competency  is  to  be  sought  in 
criminal  cases.    In  criminal  cases  the  general  rule  is 

(i)  Barhat  v.  AUen,  7  Ex.  609 ;  StapUUm  v.  CrofU,  18  Q.  B.  867. 

(e)  16  &  17  Vict  c.  88. 

(/)  After  the  death  of  either  husband  or  wife  the  privil^g^  euures 
for  the  benefit  of  the  smviYor ;  see  (^  Connor  y.  Marjifribank*,  4  M. 
t  a.  435. 

(si)  Vide  supra,  p.  38. 
P.  B 
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that  husbands  and  wives  are  not  competent  to  give 
evidence  for  or  against  each  other  (A),  and  this  rule 
prevents  such  witnesses  from  being  examined  either 
as  to  circumstances  that  happened  before  marriage, 
or  as  to  the  fact  of  marriage.  Nor  can  a  wife  or 
husband  be  a  witness  for  or  against  any  person  who 
is  indicted  jointlj  with  the  husband  or  wife  (t)  ;  nor, 
on  an  indictment  for  a  conspiracy,  can  the  wife  of 
one  of  the  conspirators  give  evidence  in  favour  of 
the  others ;  because  their  acqidttal  must  enure  to  the 
benefit  of  the  husband  (A;).  However,  as  stated 
above  (/),  by  the  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875,  the  husbands  and  wives  of  the 
respective  parties  to  the  contract  of  service  are  com- 
petent witnesses  in  proceedings  under  that  act ;  and 
by  the  51st  section  of  the  Licensing  Act,  the  defen- 
dant, in  a  proceeding  imder  that  act  (as  well  as  his 
wife),  is  a  competent  witness.  Where  a  prisoner  was 
indicted  in  one  count  for  obtaining  money  from  a 
savings  bank  by  falsely  pretending  that  a  document 
had  been  filled  up  by  the  husband  of  T.,  and  in 
another  count  for  conspiring  with  T.  to  defraud  the 
savings  bank,  it  was  held  that  T.'s  husband  could 
give  evidence  on  the  first  coimt  to  prove  that  he  gave 
no  authority  to  fill  up  the  document  (m).  In  high 
treason  it  has  been  doubted  whether  a  wife  may  not 


{h)  Go.  litt.  6,  b. 

(i)  -8.  V.  Thompton,  L.  R.,  1  0.  0.  B.  377  ;  41  L.  J.,  M.  C.  112; 
20  W.  R.  728. 
(k)  S.  v.  Looker,  6  Esp.  107. 
(/)  Sapra,  p.  44. 
(m)  It.  y.  EaiUday,  1  BeU,  257. 
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1)6  made  a  witness  against  her  husband  (n).  In 
all  cases  where  the  husband  is  charged  with  a  per- 
sonal injuiy  to  the  wife,  or  the  wife  with  a  personal 
xnjuiy  to  her  husband,  the  injured  party  is  a 
competent  witness  against  the  other  (o).  The  dying 
declarations  of  a  wife  who  has  been  murdered  by 
her  husband,  if  not  otherwise  inadmissible,  are 
eTidenoe  against  him  (p).  On  an  information  under 
5  Greo.  4,  c.  83,  s.  3,  against  a  man  for  neglecting  to 
Tnaintain  his  wife,  and  causing  her  to  become  charge- 
able to  the  parish,  she  is  not  a  competent  witness 
agamst  him,  for  the  offence  is  against  the  parish, 
not  against  her  (q). 

The  12th  section  of  the  Married  Women's  Pro- 
perty Act,  1882  (r),  provides  that  "  every  woman, 
whether  married  before  or  after  this  act,  shall  have 
in  her  own  name  against  all  persons  whomsoever, 
including  her  husband,  the  same  dvil  remedies 
and  also  (subject  as  regards  her  husband  to  the 
proviso  hereinafter  contained)  the  same  remedies 
and  redress  by  way  of  criminal  proceedings  for 
the  protection  and  security  of  her  own  separate 
property  as  if  si^oh  property  belonged  to  her  as 
a  feme  sole.  ...  In  any  proceeding  under  this 
section  a  husband  or  wife  shall  be  competent  to  give 
evidence  against  each  other,  any  statute  or  rule  of 
law  to  the  contrary  notwithstanding."    The  16th 

(n)  M.  ▼.  Grifffft,  T.  Rajm.  2. 

(o)  JS.  ▼.  AudUy,  1  How.  St.  Tr.  393  ;  JS.  v.  Affse^  1  Str.  S35. 

{p)  B,  V.  John,  1  East,  P.  C.  367. 

(q)  Heevey,  IFood,  5  B.  &  S.  364. 

(r)  46  &  46  Yict.  c.  76. 

e2 
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section  of  the  same  act  provides  that  "  a  wife  doings 
any  act  with  respect  to  any  property  of  her  husband 
which,  if  done  by  the  husband  with  respect  to  the 
property  of  the  wife,  would  make  the  husband  liable 
to  criminal  proceedings  by  the  wife  under  this  act, 
shall  in  like  manner  be  liable  to  criminal  proceedings 
by  her  husband."  It  was  held  by  the  Court  for  Crown 
Cases  Reserved  (s)  that  a  husband  could  not  give 
evidence  against  his  wife  in  proceedings  under  the 
latter  section,  whereupon  the  Married  Women's  Pro- 
perty Act,  1884  {t)y  was  passed,  which  recites  as. 
follows : — "  Whereas  by  sect.  16  of  the  Mamed 
Women's  Property  Act,  1882,  a  wife  is  under  the 
circCumstances  therein  mentioned  declared  to  be  liable 
to  (Jriminal  proceedings  by  her  husband,  and  a  doubt 
has  arisen  as  to  whether  the  husband  is  admissible 
as  a  witness  against  his  wife  in  such  criminal  pro- 
ceedings, while  sect.  12  of  the  same  act  declares  that 
in  any  proceeding  tmder  that  section  a  husband  or 
wife  shall  be  competent  to  give  evidence  against  each 
other,  and  it  is  desirable  that  the  said  doubt  should 
be  removed  and  the  said  act  otherwise  amended." 
The  statute  then  enacts  that  '^  In  any  such 
criminal  proceeding  against  a  husband  or  a  wife  as 
is  authorized  by  the  Married  Women's  Property 
Act,  1882,  the  husband  and  wife  respectively  shall 
be  competent  and  admissible  witnesses,  and,  except 
when  defendant,  compellable  to  give  evidence." 


(«)  JR.  Y.  Srittleton,  L.  B.,  12  Q.  B.  D.  266 ;  53  L.  J.,  M.  C. 
53 ;  32  W.  E.  463. 
(t)  47  Vict.  0.  14. 
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A  bill  has  been  recently  introduced  into  Parlia- 
ment by  Lord  Bramwell,  having  for  one  of  its 
objects  to  render  wives  and  husbands  competent  to 
give  evidence  against  each  other  in  criniinal  cases 
under  certain  conditions  (u). 

In  an  action  against  a  husband  for  necessaries 
supplied  to  his  wife  when  living  apart  from  her,  the 
defence  being  the  wife's  adultery,  she  is  admissible  to 
prove  the  adultery  (a?) ;  though  such  evidence  would 
be,  of  course,  open  to  suspicion. 


Sect.  6.    Matters  not  proveable  by  a  single 

Witness. 

As  a  general  rule  the  testimony  of  a  single  wit- 
ness, or  any  documentary  evidence,  however  slight, 
provided  it  be  admissible,  is  suflBcient  evidence  to 
establish  any  fact,  but  it  does  not  follow  that  it 
is  satisfactory  evidence  for  that  purpose.  Sufficient 
evidence,  it  may  be  observed,  is  the  minimum 
which  vnll  satisfy  the  requirements  of  the  law; 
satisfactory  evidence  is  that  which  satisfies  or  con- 
vinces the  court  on  any  given  point. 

It  should  be  observed,  that  where  an  act  of  par- 
liament enacts  what  shall  be  "sufficient"  evidence 
of  any  fact,  the  question  arises  whether  sufficient 
means  primd  facie  or  conclusive  evidence.  This 
was  discussed  by  Jessel,  M.  H.,  in  Ystalyfera 
Iron  Company  v.  Neath  and  Brecon  Railway  Com' 

(u)  See  the  Bill  in  the  Appendix. 

\x)  Cooper  v.  Lloyd,  6  0.  B.,  N.  S.  619. 
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pany  (y).  He  expressed  an  opinion  that  no  general 
role  could  be  laid  down^  but  held  that  in  the  statu* 
tory  enactment  affecting  that  case  (the  16th  and 
17th  sections  of  the  Lands  Clauses  Act),  sufficient 
means  conclusive  evidence,  except  in  the  event  of 
fraud  being  proved. 

By  the  last-stated  general  rule  a  jury  are  quite 
justified  if  they  think  proper  in  finding  a  verdict  on 
the  uncorroborated  statements  of  a  single  witness,  as 
that  would  be  sufficient  evidence.  But  where  there 
is  but  one  witness,  if  he  gives  his  testimony  in  an 
unsatisfactory  way,  or,  d  fortiori^  if  he  is  manifestly 
unworthy  of  credit,  his  eyidenoe  wiU  not  satirfy  the 
jury,  and  they  will  not  found  a  verdict  upon  it  {z). 
Even  where  the  only  evidence  consists  of  the  directly 
opposite  statements  of  adverse  witnesses  the  jury  may 
believe  which  they  like  {a). 

To  the  above-stated  general  rule  there  are  several 
exceptions : — IH^rat,  In  charges  of  treason  no  person 
can  be  convicted  but  upon  the  oaths  and  testimony 
of  two  lawful  witnesses,  either  both  to  the  same 
overt  act  or  one  to  one,  and  the  other  to  another, 
overt  act  of  the  same  treason,  unless  the  accused 
shall  willingly  and  without  violence  in  open  court 
confess  the  same ;  and  if  two  or  more  distinct  trea* 
sons  of  divers  heads  or  kinds  shall  be  alleged  in  one 
indictment,  one  witness  produced  to  prove  one  of 
these  treasons,  and  another  another,  shall  not  be 
deemed  to  be  two  witnesses  to  the  same  treason  (6)» 

(y)  L.  E.,  17  Eq.  160 ;  43  L.  J.,  Ch.  476 ;  22  W.  R.  149. 

(z)  Vide  supra,  p.  4. 

(a)  "Vide  supra,  p.  6.  (*)  7  Will.  3,  c.  3,  ss.  2,  4. 
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Secondly.  In  order  to  oonviot  a  defendant  of  perjury 
it  is  neoessaiy  that  there  should  be  more  than  one 
witness  to  prove  the  falsehood;  ''for  this  reason, 
that  if  there  be  the  oath  of  one  person  only  against 
that  of  the  defendant,  it  may  be  considered  doubtful 
which  of  the  two  is  tme ;  but  it  is  never  necessaiy 
that  there  should  be  two  independent  witnesses  to 
contradict  the  defendant  on  any  one  particular  point, 
and  it  is  sufficient  that  there  should  be  two  pieces 
of  evidence,  proved  by  separate  witnesses,  in  direct 
contradiction  to  the  statement  of  the  accused  on 
which  the  perjury  is  alleged"  (<?).  It  was  formerly 
considered  that  to  prove  a  charge  of  perjury  there 
must  be  at  least  two  witnesses,  but  it  is  now  deemed 
sufficient  if  there  is  some^  other  evidence  ^strongly 
conroboratLng  a  siagle  witness.  Thus,  a  letter 
written  by  the  defendant  contradicting  his  statement 
upon  oath  has  been  held  to  render  it  unnecessary  to 
call  a  second  witness  (cQ.  The  prosecution  must 
turn  the  scale  by  corroborating  the  witness,  but  the 
degree  of  corroboration  which  is  necessary  is  not 
definable  {e).  Thirdly.  In  cases  of  bastardy  an 
affiliation  order  on  a  putative  father  cannot,  under 
35  &  36  Yict.  c.  65,  be  made  unless  the  evidence  of 
the  mother  is  corroborated  by  other  evidence  in  some 
material  particular.  Evidence  of  acts  of  familiarity 
between  the  mother  and  the  defendant,  although 
before  the  time  when  the  child  would  have  been 


{c)  Per  Wightman,  J.,  E,  y.  Soohy  D.  &  B.  607. 

(d)  Per  Lord  Denman,  R.  r,  Moyhew,  6  Car.  &  P.  315. 

\e)  Ter  Erie,  C.  J.,  S,  y.  Shaw,  L.  &  C.  690. 
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begoitten,  are  corroborative  evidence  within  the 
meaning  of  the  statute,  although  of  course  the 
weight  to  be  attached  thereto  is  a  matter  for  the 
court  (/).  Fourthly.  The  evidence  of  a  plaintiff  in 
an  action  for  breach  of  promise  of  marriage  does  not 
entitle  him  or  her  to  a  verdict  unless  corroborated  by 
some  other  material  evidence. in  support  of  such 
promise  {g).  The  conduct  and  letters  of  the  defen- 
dant may  afEord  the  necessary  corroborative  evidence- 
It  may  also  be  observed  that  the  corroborative  evi- 
dence must  be  in  support  of  the  promise,  and  it  will 
not  be  sufficient  to  corroborate  the  testimony  of  the 
plaintiS  on  other  points,  if  it  is  imcorroborated  in 
respect  to  the  alleged  promise :  but  the  corroborative 
evidence  need  not  be  such  as  would  alone  establish 
the  promise  (A).  It  has  been  held,  that  the  corrobo- 
rative evidence  may  relate  to  matters  anterior  to  the 
date  of  the  alleged  promise  (t).  Fifthly.  In  divorce 
cases  a  decree  will  not  be  pronounced  upon  the 
uncorroborated  evidence  of  a  woman  of  loose  cha- 
racter (A).  Sixthly.  The  Courts  do  not  consider  a 
daim  against  the  estate  of  the  deceased  person 
established  by  the  uncorroborated  testimony  of  the 
claimant ;  but  this  is  a  rule  of  practice,  not  a  rule 
of  law,  and  if  a  jury  were  to  find  a  claim  against  the 
estate  of  a  deceased  person  established  by  the  un- 

(/)  Cole  V.  Manning,  L.  B.,  2  Q.  B.  D.  611 ;  46  L.  J.,  M.  a  176. 
(ff)  32  &  33  Yict.  c.  68,  s.  2. 

(h)  Betsela  v.  Stem,  L.  B.,  2  0.  P.  D.  265 ;  46  L.  J.,  0.  P.  467 ; 
26  W.  R.  561. 

(t)    mieox  Y.  Gotfrey,  26  L.  T.,  N.  S.  328,  481. 

(*)  Ginger  v.  Ginger,  L.  B.,  1  P.  &  D.  37 ;  36  L.  J.,  P.  &  M.  9. 
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corroborated  evidence  of  the  claimant  the  Qvidenoe 
would  probably  not  be  interfered  with(Z).  Of  this 
evidence  it  has  been  remarked  {m) :  "  even  if  legally 
admissible  for  any  purpose  the  interests  of  mankind 
imperatively  require  that  unless  corroborated  it  should 
be  wholly  disregarded.  Nobody  would  be  safe  in 
respect  of  his  pecuniary  transactions  if  legal  docu- 
ments found  in  his  possession  at  the  time  of  his 
death,  and  endeavoured  to  be  enforced  by  his  execu- 
tors, could  be  set  aside,  or  varied,  or  altered,  by  the 
parol  evidence  of  the  person  who  had  boimd  him- 
self." Seventhly,  An  imwritten  retainer,  if  denied 
on  oath  by  the  client,  is  not  proved  by  the  uncor- 
roborated oath  of  the  solicitor  (w). 

Eighthly y  there  is  the  well-known  rule  that — 

A  prisoner  ought  not  to  be  convicted  upon 
the  evidence  of  any  number  of  accom- 
plices, if  unconfirmed  or  uncorroborated 
by  other  testimony  (o). 

The  reasonableness  of  this  rule  is  obvious  from  the 
suspiciousness  which  is  inseparable  from  this  kind  of 
evidence.  The  legislature  has  held  that  this  quality 
is  not  sufficient  of  itself  to  justify  the  exclusion  of 
such  evidence  from  a  jury ;  or  the  laying  down  of 

(T)  Per  Jeesel,  M.  E.,  r%neh  v.  Finchy  L.  E.,  23  Ch.  D.  271 ; 
31  W.  E.  628 ;  see  also  WhittaJser  v.  Whittaker,  L.  E.,  21  Oh.  D. 
667 ;  61  L.  J.,  Ch.  737  ;  30  W.  E.  787. 

(m)  Per  James,  L.  J.,  HiUy.  JFiUon,  L.  E.,  8  Oh.  900 ;  42  L.  J., 
Ch.  817. 

(n)  BirdT.  Jlarrii,  26  Sol.  Journal,  117. 

(o)  R,  y.  Noak08,  6  0.  &  P.  236. 
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any  principle  by  which  it  shall  be  denied  all  the 
elements  of  credibility.  It  may  be  tendered  from 
motives  of  conscientious  penitence;  but  ordinary 
experience,  and  knowledge  of  human  nature,  must 
convince  every  one  that  it  is  still  more  likely  to  be 
tendered  from  motives  of  interested  treachery  or 
revenge;  and  in  every  such  case  the  amount  of 
credibility  sinks  to  a  minimum.  When  the  purity 
and  solemnity  of  an  oath  have  been  tarnished  by  the 
mere  contingency  of  such  influences,  they  cannot  be 
restored  to  their  primal  sanctity  by  any  q\iantity  of 
direct  personal  asseveration.  Such  evidence  must 
always  come  before  a  jury  exposed  to  and  attenuated 
by  irresistible  sentiments  of  distrust. 

It  is  therefore  held  that  the  evidence  of  accom- 
plices ought  not  merely  to  be  corroborated,  and  that 
in  the  absence  of  corroboration  a  prisoner  ought  to 
be  acquitted,  but  that  the  corroboration  of  an  accom- 
plice's evidence  ought  to  go  to  the  identity  of  the 
prisoner :  L  «.,  it  should  satisfy  a  jury  that  the  pri- 
soner is  the  person  who  committed  the  crime  with 
which  he  is  charged  by  the  accomplice.  This  doc- 
trine is  illustrated  by  the  case  of  R,  v.  Foster  (^), 
where  the  prisoner  was  indicted  for  night-poaching ; 
and  the  only  evidence  was  that  of  an  accomplice  who 
swore  to  the  fact  of  the  prisoner  being  one  of  a  party; 
but  the  only  confirmation  of  the  statement  was,  that 
on  the  same  evening  the  witness  and  the  prisoner 
had  been  seen  drinking  together  at  a  public-house 
which  was  within  one  hundred  and  fifty  yards  of  the 

{p)  8  C.  &  P.  107. 
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prisoner's  house,  and  fonr  miles  from  the  preserve. 
It  was  also  proved  that  the  prisoner  frequented  the 
honsOy  and  that  he  and  the  aooomplice  left  the  house 
together  when  the  house  was  closed.  Upon  the 
opening  of  the  case  Lord  Abinger  said; — ^'I  am 
oleorly  and  decidedly  of  opinion,  and  always  have 
been,  that  there  must  be  a  corroboration  as  to  the 
particular  prisoner."  .  .  .  And  in  summing  up  the 
same  learned  judge  said : — '^  I  am  strongly  inclined 
to  think  that  you  will  not  consider  the  corroboration 
in  this  case  sufficient.  No  one  can  hear  the  case 
without  entertaining  a  suspicion  of  the  prisoner's 
gmlt,  but  the  rules  of  law  must  be  applied  to  all  men 
alike.  It  is  a  practice,  which  deserves  all'  the  rever- 
ence of  law,  that  judges  have  uniformly  told  juries 
that  they  ought  not  to  pay  any  respect  to  the  testi- 
mony of  §bi  accomplice  unless  the  accomplice  is 
corroborated  in  some  material  circumstance.  Now, 
in  my  opinion,  the  corroboration  ought  to  consist  in 
some  droumstance  that  affects  the  identity  of'  the 
party  accused.  A  man  who  has  been  guilty  of  a 
crime  will  always  be  able  to  relate  the  facts  of  the 
case ;  and  if  the  confirmation  be  only  of  the  truth  of 
that  history,  without  identifying  the  persons,  that  is 
really  no  corroboration  at  all.  If  a  man  were  to 
break  open  a  house  and  put  a  knife  to  your  throat 
and  steal  your  property,  it  would  be  no  corroboration 
that  he  had  stated  all  the  facts  correctly:  that  he 
had  described  how  the  person  did  put  the  knife  to 
the  throat  and  did  steal  the  property :  it  would  not 
at  all  tend  to  show  that  the  person  accused  participated 
in  it     Here  you  find  that  the  prisoner  and  the 
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accomplice  are  seen  together  at  the  public-house.  If 
they  were  found  together  under  circumstances  that 
were  extraordinary,  and  where  the  prisoner  was  not 
likely  to  be  unless  there  were  concert,  it  might  be 
something.  But  he  lives  within  one  himdred  and 
fifty  yards,  and  there  is  nothing  extraordinary  in  his 
being  there:  and  he  left  when  they  were  shutting 
up  the  house.  It  is  perfectly  natural  that  he  should 
have  been  there  and  have  left  when  he  did.  The 
mngle  circumstance  is,  tJmt  the  prisoner  was  seen  in  a 
house  which  he  frequents,  where  he  may  he  seen  once  or 
twice  a  tceek :  there  the  case  ends  against  him ;  all  the 
rest  depends  on  the  evidence  of  the  accomplice.  The 
danger  is  that  when  a  man  is  fixed,  and  knows  that 
his  own  guilt  is  detected,  he  purchases  impimity  by 
falsely  accusing  others.  I  would  suggest  to  you  that 
the  circumstances  are  too  slight  to  justify  you  in 
acting  on  this  evidence."  The  prisoner  was  acqidtted. 
Where  several  prisoners  are  indicted  together,  and 
the  evidence  of  an  accomplice  is  only  corroborated 
a.s  to  some  of  them,  the  jury  ought  to  acquit  the 
others  {q). 

It  is  still,  however,  cotnpetent  to  a  jury  to  convict 
on  the  uncorroborated  evidence  of  an  accomplice  (r) ; 
and  it  is  only  a  rule  of  practice,  and  not  of  law, 
for  a  judge  to  tell  a  jury  that  they  ought  not  to 
convict  on  the  uncorroborated  evidence  of  an  accom- 
plice {q).     In  jR.  V.  Jones  («),  Lord  Ellenborough 


(q)  It,  y.  Stubbs,  Dears.  556. 

(r)  R,  V.  Ba9ting$,  7  C.  &  P.  162. 

(«)  2  Camp.  133. 
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said: — "No  one  can  seriously  doubt  that  a  conviction 
is  strictly  legal,  though  it  proceed  upon  the  evidence 
of  an  accomplice  only.  Judges,  in  their  discretion,, 
will  advise  a  jury  not  to  believe  an  accomplice,  unless 
he  is  confirmed ;  but  if  he  is  believed,  his  testimony 
is  unquestionably  sufficient  to  establish  the  facts  to 
which  he  deposes.  It  is  allowed  that  he  is  a  com- 
petent witness;  and  the  consequence  is  inevitable, 
that  f/ credit  is  given  to  his  evidence,  it  requires  no 
confirmation  from  another  witness."  He  referred 
also  to  a  case  where  ^wr  men  were  convicted  on  evi- 
dence of  an  accomplice  who  was  confirmed  only  as  to 
his  evidence  against  three  of  the  prisoners. 

On  an  indictment  for  receiving  stolen  goods  the 
principal  thief  is  a  competent  witness  {u).  And 
where  several  are  indicted,  the  prosecutor  may,  by 
leave  of  the  court,  take  a  verdict  of  acquittal  as  to 
one  or  more,  and  call  them  as  witnesses  against  the 
remaining  prisoners  (:r).  It  appears  also  that  an 
accomplice,  who  is  himself  charged  on  a  separate 
indictment,  is  a  competent  witness  for  a  prisoner  {y) ; 
and  a  prisoner,  who  has  pleaded  guilty,  may  be 
called,  before  sentence,  for  or  against  his  co-defen- 
dants (s).  So  where  the  evidence  agaiost  one  of 
several  prisoners  is  slight,  the  judge  may  direct  an 
acquittal  in  order  to  enable  the  others  to  call  him 
as  a  witness;  and  it  seems  that  this  may  be  done 


(m)  B,  y.  Fatram,  2  East,  P.  C.  782. 

(x)  R,  V.  Oir«f,  9  0.  &  P.  83. 

(y)  2  Hale,  P.  C.  280. 

(s)  R.  T.  Gwrge^  C.  &  H.  HI ;  B,  ▼.  EineJct^  1  Den.  84. 
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without  taking  a  yerdict  against  the  prisoner  who  is 
called  as  a  witness  (a) ;  though  it  would,  as  a  general 
rule,  be  judicious,  where  the  accomplice  is  indicted 
with  the  prisoner,  to  dispose  of  the  indictment  by 
acquitting  or  convicting  the  prisoner,  before  he  is 
oaUed  as  a  witness,  so  that  the  temptation  to  strain 
the  truth  should  be  as  slight  as  possible  (i).  Al- 
though the  contrary  was  once  held,  it  has  now  been 
decided  by  the  full  Court  of  Criminal  Appeal  that, 
if  prisoners  are  indicted  and  tried  together,  neither 
is  a  competent  witness  for  the  other  (c).  Lord 
Bramwell's  bill,  alluded  to  earUer  in  this  chapter, 
wiU,  if  it  becomes  law,  practically  overrule  this  case. 


{a)   Windsor  v.  J2(^.,  6  B.  &  S.  143  ;  7  B.  &  S.  360. 
{b)  Per  Blackburn,  J.,  6  B.  &  S.  186. 

{e)  :R.  y.  PaifMy  L.  B.,  1  G.  C.  B.  349;  41  L.  J.,  H.  C.  65  ;  20 
W.  B.  390. 
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OHAPTEE  IV. 

THE  RULE  THAT  THE  BEST  EYIDENCE  MT7ST  BE  GITEN  ; 
PBIMART  AND  8EC0NDAKT  EVIDENCE. 

It  is  an  inflexible  rule  that — 

The  best  evidence  must  be  given. 

This  rule  may  also  be  stated  thus : — 

The  law  requires  that  evidence  which 
is  the  best  attainable  of  its  class. 

The  true  meaning  of  this  rule  is  that  no  suoh 
eyidenoe  shall  be  brought,  as  ex  naturd  ret  supposes 
still  greater  evidence  behind  in  the  parties'  own 
possession  or  power  (a).  The  rule  is  founded  on 
the  presumption  that  if  inferior  evidence  is  offered, 
when  evidence  of  a  better  and  more  original  nature 
is  attainable,  the  substitution  of  the  former  for  the 
latter  arises  either  from  fraud,  or  from  gross  neg- 
l%ence,  which  is  tantamount  to  fraud.  Thus,  if 
a  copy  of  a  deed  or  will  be  tendered,  while  the 
originals  exist  and  are  producible,  it  is  reasonable 
to  assume  that  the  person  who  might  have  pro- 
duced the  original,  but  who  omits  to  produce  it, 
has  some  interested  motive  for  tendering  a  oopy 

(a)  Gilbert  on  Etidenoe,  p.  5. 
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in  its  plaoe.  Here  the  deed  or  will  itself  is  the  best 
aaid  pri)nary  evidence.  The  copy  is  secondary ^  and 
however  indisputably  it  may  be  authenticated,  it  is 
inadmissible  in  evidence  as  long  as  the  original  can 
be  produced,  unless  its  production  is  dispensed  with. 
Where  secondary  evidence  of  a  document  is  admitted 
at  any  stage  of  an  action  without  objection  by  the 
party  against  whom  it  is  tendered,  it  is  too  late  for 
such  party  to  object  to  it  at  any  later  stage  (J). 

It  is  sometimes  difficult  to  determine  what  is 
primary  and  what  is  secondary  evidence ;  and  where 
both  oral  and  written  proofs  of  a  fact  are  producible^ 
the  character  of  the  fact  must  be  investigated  in 
order  to  ascertain  which  species  of  evidence  is  the 
best.  The  questions  to  be  asked  for  this  purpose 
are,  which  species  is  most  original  in  its  nature,  and 
which  is  most  likely  to  convey  accurate  information 
as  to  the  matter  in  dispute.  According  to  its  proxi- 
mity to  or  remoteness  from  the  highest  sources  of 
moral  certainty,  evidence  wiU  be  either  primary  or 
secondary. 

It  is  a  rule  that  when  a  contract  has  been  reduced 
to  writing,  the  writing,  as  long  as  it  exists,  is  the^ 
best  and  only  evidence  of  the  terms  of  the  contract. 
Oral  evidence  is  admissible  to  explain  but  not  to 
contradict  it.  But  if  the  writing  be  destroyed ;  or  if 
it  cannot  be  found  after  diligent  search;  or  if  an 
adverse  party,  in  whose  hands  it  is,  refuses  to  pro- 


{b)  BoHmon  t.  I>avie8,  L.  B.,  5  Q.  B.  D.  26 ;  49  L.  J.,  Q.  B. 
218 ;  28  W.  R.  255. 
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'daoe  it,  after  haying  reoeived  due  notice ;  then  it  is 
considered  fair  and  reasonable,  that  any  competent 
witness  who  is  acqnamted  with  the  terms  of  the 
-contract  shonld  be  allowed  to  give  oral  evidence  of 
it,  or  that  a  copy  of  it  should  be  produced. 

So,  too,  if  a  prisoner  has  been  committed  for  trial 
on  the  oral  depositions  of  witnesses,  it  would  be 
manifestly  unfair  to  admit  their  depositions,  even 
when  reduced  to  writing  and  certified  by  the  com- 
mitting magistrate,  to  be  given  in  evidence  against 
the  prisoner,  as  long  as  the  original  witnesses  can  be 
pioduced  before  a  jury,  confronted  with  the  prisoner, 
-and  subjected  to  the  cross-examination  of  the  latter, 
or  his  counsel ;  and  therefore  such  depositions  are 
fieoondary  evidence  which  is  admissible  only  in 
■certain  cases  where  the  original  deponents  cannot  be 
produced.  This  subject  will  be  more  fully  discussed 
in  a  later  chapter. 

But  there  may  be  distinct  sources  of  evidence,  one 
of  which  may  be  oral,  and  another  contained  in 
writing.  In  such  a  case  both  will  be  primary,  and 
therefore  either  will  be  admissible.  Thus,  a  written 
receipt  is  primd  facie  evidence  of  payment ;  but  it 
is  not  the  only  evidence,  because  a  written  acknow- 
ledgment by  a  creditor  that  he  has  been  paid  is  not 
necessarily  better  evidence  than  the  oral  evidence  of 
a  debtor  who  swears  that  he  has  paid  the  money. 
Ajooordingly  the  payment  may  be  proved  either  by 
producing  the  creditor's  receipt  and  proving  his 
signature,  or  by  the  oral  deposition  of  the  debtor, 
fio,  too,  what  a  debtor  says  in  admission  of  a  debt 

p.  F 
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may  be  proved,  although  there  be  a  written  promise 
to  pay  (c). 

In  jR.  V.  Kingston-uponSull {d)y  to  prove  a  sub- 
sequent settlement,  the  pauper  was  asked  whether 
he  had  not  occupied  and  paid  rent  for  a  tenement. 
The  opposite  counsel  interposed,  and  asked  if  ho 
had  held  imder  a  written  contract.  It  appeared 
that  he  had,  and  it  was  then  submitted  that  the 
writing  must  be  produced,  and  that  the  original 
question  could  not  be  answered.  But  the  court  held 
that  it  might.  Bayley,  J.,  said: — "The  general 
rule  is,  that  the  contents  of  a  written  instrument 
cannot  be  proved  without  producing  it.  But  al- 
though there  may  be  a  written  instrument  between 
a  landlord  and  tenant,  defining  the  terms  of  the 
tenancy,  the  fact  of  tenancy  may  be  proved  by  parol 
without  proving  the  terms  of  it."  And  Littledale,  J. : 
— "  Payment  of  rent  as  rent  is  evidence  of  tenancy, 
and  may  be  proved  without  producing  the  written 
instrument "  {e).  But  the  terms  of  the  tenancy,  and 
the  amount  of  rent  payable  under,  and  the  parties 
to  a  written  agreement  for,  a  tenancy,  can  only  be 
proved  by  the  written  document  (/). 

The  exceptions  to  the  general  rule  can  be  main* 
tained  only  where  the  fact,  of  which  oral  evidence 
is  admitted,  is  something  extrinsic  and  collateral  to 
the  written  contract  {g).    If  it  be  in  any  degree  of 

(<?)  Singleton  v.  Jiarrett,  2  C.  &  J.  369. 

{d)  7B.  &C.  611. 

(e)  See  also  Twyman  t.  Knowles^  13  G.  B.  222. 

(/)  JK.  V.  KiftgaCon-upon-ffuUf  7  B.  &  G.  611. 

(g)  JS.  T.  Cattk  Morton,  3  B.  &  Aid.  690. 
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the  essence  and  substance  of  the  contract,  then  the 
"wiitmg  must  be  produced;  e.g.y  on  a  question  of 
title  (A).  The  fact  of  the  existence  of  a  writing  or 
of  ita  execution  may  be  proved  without  producing 
the  writing ;  but  not  any  part  of  its  contents  (/). 
In  the  case  of  Torke  v.  Smith  (A;),  where  a  bill  of 
sale  was  inadmissible  for  want  of  a  stamp,  it  was 
held  that  oral  evidence  of  the  fact  that  there  had 
been  a  sale  was  wrongly  admitted.  But  if  a  con- 
tract be  established  by  oral  evidence,  it  is  for  the 
adverse  party  to  prove  that  it  was  in  writing.  In 
R.  V.  Ratcdon  (/),  Bayley,  J.,  said  : — "  There  can  be 
no  doubt  that  a  party  may,  by  keeping  out  of  view 
a  written  instrument,  make  out  by  parol  testimony 
a  prima  facie  case  of  tenancy,  and  that  it  then  lies 
on  the  opposite  party  to  rebut  the  primA  facie  case  so 
made  out." 

In  an  action  to  recover  a  written  document  oral 
evidence  of  its  contents  may  be  given,  without  pre- 
vious notice  to  produce  it  (m).  But  where  a  prisoner 
was  indicted  for  arson  with  intent  to  defraud  a  fire 
office,  it  was  held  that  secondary  evidence  of  the 
policy  was  inadmissible,  as  due  notice  had  not  been 
given  to  produce  it  (w). 


(h)  CotUrill  Y.  Hobby,  4  B.  &  C.  466. 
(t)  Darby  y.  OuseUy,  1  H.  &  N.  1. 
{k)  21  L.  J.,  Q.  B.  63. 
(0  8  B.  &  C.  710. 
(m)  JoUyy.  Taylor,  1  Camp.  143. 

(fi)  M.  y.  KiUcn,  Dears.  187 ;  cf.  R.  y.  Elwwthy,  L.  B.,  1  C.  0. 
B.  103 ;  37  L.  J.,  M.  0.  8 ;  16  W.  B.  287. 

f2 
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The  subject  of  Secondary  Evidence  in  tlie  case  of 
documents  will  be  further  investigated  in  a  later 
portion  of  this  work  (o). 

When  it  is  necessary  to  prove  the  handwriting  of 
a  document  in  any  case,  civil  or  criminal,  the  best 
evidence  is  that  of  the  person  who  wrote  or  signed. 

As  fraud  is  the  foundation  of  the  rule  by  which 
the  best  evidence  is  required;  secondary  evidence 
is  received  whenever  its  substitution  for  primary 
evidence  does  not  create  a  reasonable  presumption 
of  fraud.  Thus  it  seems  that  the  substance  of 
old  records  may  be  proved  by  a  witness  who  has 
examined  them{p).  Inscriptions  on  tombstones, 
escutcheons,  and  walls,  may  be  proved  by  witnesses 
and  examined  copies.  But  Dugdale's  Monasticon 
Anglicanum  was  rejected  as  evidence  to  show  that 
the  Abbey  de  Sentibus  was  an  inferior  abbey,  be- 
cause the  original  records  were  producible  (q). 

It  is  held  that  the  rule  relates  not  to  the  measure 
and  qiuintity  of  evidence,  but  to  the  quality.  It  is 
not  necessary  to  give  the  fullest  proof  of  which  a 
fact  may  admit.  Thus,  in  the  cases  where  there  are 
several  attesting  witnesses,  it  is  sufficient  to  call  one 
only  where  one  only  is  required  by  law  to  the  validity 
of  the  instrument ;  or,  in  the  event  of  the  death  of 
all  the  witnesses,  it  is  sufficient  to  prove  the  hand- 
writing of  any  one ;  and  if  attestation  is  not  made 
necessary  to  the  validity  of  the  instrument  by  statute 


(o)  Vide  Part  IE.  Gh.  I.  and  IV. 
\p)  JEtowe  V.  BrenUm^  8  B.  &  G.  787. 
{q)  Salk.  281. 
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or  otherwise  the  witness  need  not  be  called  (r).  So, 
too,  there  are  no  decrees  in  secondary  evidence. 
m  oral  testimony  of  a  witness  is^  sufficient 
secondary  evidence  of  the  contents  of  a  written  in- 
strument as  a  copy  of  such  instrument  would  be, 
although  the  latter  may  be  more  satisfactory. 

(r)  17  &  18  Vict.  c.  126,  b.  26 ;  28  &  29  Vict.  c.  18,  a.  7. 
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CHAPTER  V. 


PEESUMPnVB  BVIDEXCE. 


Evidence  is  said  to  be  Presumptive,  or  Circum- 
stantial, or  Inferential,  as  distinguished  from  Direct, 
when  an  inference  as  to  a  disputed  fact  is  drawn  from 
the  proof  or  assumption  of  a  collateral  fact. 

There  is  a  considerable  difference  between  Direct 
and  Presumptive  Evidence,  in  the  case  of  oral  testi- 
mony. In  the  former  we  credit  the  language  of  the 
senses  as  translated  through  the  judgment  of  the 
witness,  and  certified  by  his  solemn  asseveration. 
The  question  then  for  decision  is  not  one  of  infer- 
ence, but  of  credibility.  It  is  true  that  the  credi- 
bility of  the  witness  is  itself  a  matter  of  inference, 
which  must  be  gathered  from  his  demeanour  and 
surrounding  circumstances.  But  when  we  are  satis- 
fied as  to  his  veracity  and  judgment,  the  adoption  of 
his  statements  follows  as  an  included  consequence. 
It  is  different  in  Presumptive  Evidence.  The  same 
question  of  credibility  occurs  at  the  outset ;  and  the 
judge  or  jury  has  to  decide  a  similar  and  preliminary 
inquiry  into  the  veracity  and  accuracy  of  the  witness ; 
but  this  is  only  a  first  and  easy  stage  of  reasoning. 
When  the  reality  of  the  collateral  fact  has  once 
been  established,  the  judgment  must  trace  its 
relation  to  the  matter  in  issue.    It  must  not  dis- 
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dain  to  weigh  remote  analogies,  distant  affinities,  nor 
«ven  improbable  possibilities.  On  the  other  hand,  it 
must  avoid  scrapulously  the  tendency  to  over-refine- 
ment, which  vitiates  many  subtle  and  imaginative 
minds.  Only  knowledge  of  the  world,  and  an  ex* 
tensive  experience  of  human  nature,  can  enable  men 
to  determine,  and  that  only  in  their  own  minds,  what 
is  the  distinction  between  that  proximate  or  recondite 
-cireumstanoe,  which  suggests  irresistibly  the  truth  or 
falsehood  of  a  proposition,  and  that  irrelevant,  ob- 
scure, and  suspicious  form  of  hypothesis,  which  checks 
us  as  irresistibly  in  making  it  the  basis  of  affirmation 
or  n^ation  (a). 

In  J2.  V.  Burdett  (6),  Abbott,  C.  J.,  said :— "  A 
presumption  of  any  fact  is  properly  an  inference  of 
that  fact  from  other  facts  that  are  known ;  it  is  an 
act  of  reasoning :  and  much  of  human  knowledge  on 
all  subjects  is  derived  from  this  source.  A  fact  must 
not  be  inferred  without  premises  that  will  warrant 
the  inference;  but  if  no  fact  could  thus  be  ascer- 
tained by  inference  in  a  court  of  law,  very  few 
offenders  could  be  brought  to  punishment.  In  a 
great  portion  of  trials,  as  they  occur  in  practice,  no 
direct  proof  that  the  party  accused  actually  committed 
the  crime  is  or  can  be  given :  the  man  who  is  charged 
with  theft  is  rarely  seen  to  break  the  house  or  take 
the  goods ;  and  in  cases  of  murder,  it  rarely  happens 
that  the  eye  of  any  witness  sees  the  fatal  blow  struck. 


{a)  See  this  subject  folly  discussed  in  Bentham's  Rationale  of 
Judicial  Eyidenoe. 
(b)  4  B.  &  Aid.  161. 
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or  the  poisonous  ingredients  poured  into  the  cup.  Itt 
drawing  an  inference  or  conclusion  from  facts  proved^ 
regard  must  always  be  had  to  the  nature  of  the  par- 
ticular case,  and  the  facility  that  appears  to  be 
afforded  either  of  explanation  or  contradiction.  No- 
person  is  to  be  required  to  explain  or  contradict^ 
until  enough  has  been  proved  to  warrant  a  reason- 
able and  just  conclusion  against  him,  in  the  absence- 
of  explanation  or  contradiction ;  but  when  such  proof 
has  been  given,  and  the  nature  of  the  case  is  such  as 
to  admit  of  explanation  or  contradiction ;  if  the  con- 
clusion to  which  the  proof  tends  be  untrue,  and  the 
accused  offers  no  explanation  or  contradiction,  can 
human  reason  do  otherwise  than  adopt  the  conclusion 
to  which  the  proof  tends  P  The  premises  may  lead 
more  or  less  strongly  to  the  conclusion,  and  care 
must  be  taken  not  to  draw  the  conclusion  hastily." 

In  the  same  case  his  lordship  recognized  a  prin- 
ciple which,  although  laid  down  by  Lord  Hale  ((?), 
and  correct  to  a  large  extent,  does  not  appear,  ac- 
cording to  other  cases,  to  be  true  universally.  The 
rule  is — Never  to  convict  where  the  corpus  delicti 
(the  substantial  crime  or  act  of  guilt)  is  not  esta- 
blished. 

In  Evam  v.  Evans  (d),  Lord  Stowell  said: — "It 
has  been  asked,  and  very  properly  asked,  Do  not 
courts  of  justice  admit  presumptive  proof  ?  Do  you 
expect  ocular  proof  in  all  cases  P  I  take  the  rule  to 
be  this: — If  you  have  a  criminal  fact  ascertained. 


(e)  2  Hale's  Fleas  of  the  Grown,  290. 
{d)  1  Haggr.  Cons.  105. 
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you  may  then  take  presumptive  proof  to  show  who^ 
did  it:  to  fix  the  criminal,  having  then  an  aotual 
corpus  delicti;  "...  but  the  same  learned  judge,  in 
a  later  case  {e),  stated  the  evidence  which  is  required 
in  cases  of  adultery ;  and  his  judgment  there  contains 
a  more  comprehensive  statement  of  this  rule.  He 
said  '*  It  is  a  fundamental  rule  that  it  is  not  necessary 
to  prove  the  direct  fact  of  adultery,  because,  if  it 
were  otherwise,  there  is  not  one  case  in  a  hundred  in 
which  that  proof  would  be  attainable ;  it  is  very  rarely 
indeed  that  parties  are  surprised  in  the  direct  fact  of 
adultery.  In  every  case  almost,  the  fact  \a  inferred 
from  circumstances  that  lead  to  it  by  a  fair  and  neces- 
sary conclusion ;  and  unless  this  were  the  case,  and 
tmless  this  were  so  held,  no  protection  whatever  could 
be  given  to  marital  rights.  What  are  the  circum- 
stances which  lead  to  such  a  conclusion  cannot  be^ 
laid  down  universally  .  .  .  because  they  may  be  in- 
finitely diversified  by  the  situation  and  character  of 
the  parties,  by  the  state  of  general  manners,  and  by 
many  other  incidental  circumstances,  apparently 
slight  and  delicate  in  themselves,  but  which  may 
have  most  important  bearings  in  decisions  upon  the 
particular  case.  The  only  general  rule  that  can  be 
laid  down  upon  the  subject  is,  that  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of 
a  reasonable  and  just  man  to  the  conclusion ;  for  it  is 
not  to  lead  a  rash  and  intemperate  judgment,  moving 
npon  appearances  that  are  equally  capable  of  two 


{e)  2  Hagg.  Cons.  2. 
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interpretations ;  neither  is  it  to  be  a  matter  of  arti- 
ficial reasoning,  judging  upon  such  things  differentlj 
from  what  would  strike  the  careful  and  cautious  con- 
sideration of  a  discreet  man.  The  facts  are  not  of  a 
technical  nature;  they  are  facts  determinable  upon 
oommon  grounds  of  reason;  and  courts  of  justice 
would  wander  very  much  from  their  proper  office  of 
giving  protection  to  the  rights  of  mankind,  if  they 
let  themselves  loose  to  subtleties  and  remote  and 
€irtificial  reasonings  upon  such  subjects.  Upon  such 
subjects  the  rational  and  the  legal  interpretation 
must  be  the  same." 

Presumptions  are  said  to  be  either  presumptions  of 
law  or  of  fact.  Presumptions  of  fact  (termed  by  the 
civilians  jjrcBsumptiones  Jiomhm)  are  rebuttable,  and, 
even  if  not  rebutted,  are  not  conclusive.  Presump- 
tions of  law  are  divided  into  those  which  are  rebut- 
table, but,  if  not  rebutted,  are  conclusive  {prcemmp- 
tionea  juris)  ^  and  those  which  are  irrebuttable,  and 
therefore  conclusive  {proesumptionea  juris  et  de  jure). 
There  are  also  mixed  presumptions,  or  presumptions 
of  mixed  law  and  fact. 

In  connexion  with  the  maxim  of  the  law,  ^^stahitur 
pr(Psumptioni  donee  in  cantrarium probetur"  (/),  comes 
the  doctrine  of  conflicting  presimiptions,  which  is  not 
in  a  satisfactory  state.  That  when  two  presumptions 
conflict,  the  stronger  of  the  two  prevails  is  certain, 
but  how  to  ascertain  which  of  two  presumptions  is 
the  stronger  in  all  cases  is  a  difficult  matter.     Mr. 


(/)  A  presumption  holds  good  until  the  contrary  is  established. 
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Sest  {g)  lays  down  the  following  rules,  which  are 
nsef ul,  so  far  as  they  go : — 

I.  Special  presumptions  take  precedence  of 
general. 

n.  Presumptions  derived  from  the  course  of 
nature  are  stronger  than  casual  presump- 
tions. 

HE.  Presumptions  are  favoured  which  give  validity 
to  acts. 

rV-  The  presumption  of  innocence  is  favoured  in 
law. 

The  law  presumes  innocence. 

It  is  A  prcesumptio  juris  running  through  the  whole 
law,  that  no  person  shall  in  the  absence  of  proof  be 
supposed  to  have  done  any  act,  which  amounts  to  a 
violation  of  the  criminal  law,  or  which  would  subject 
him  to  any  species  of  punishment,  or  involving  any 
penalty  or  forfeiture ;  and  this  is  so,  even  where  the 
act  charged  is  only  one  of  omission,  and  whether  the 
guilt  of  the  party  comes  in  question  directly  or  colla- 
terally. "Where  any  act  is  required  to  be  done  on 
the  one  part,  so  that  the  party  neglecting  it  would  be 
guilty  of  a  criminal  neglect  of  duty  in  not  having 
done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burden  of  proving  the  negative  on  the  other  side. 
Thus,  where  the  plaintiff  declared  that  the  defendant, 
who  had  chartered  his  ship,  put  on  board  a  combus- 
tible article  by  which  loss  was  occasioned,  mthout  dm 

{ff)  Best  on  Evidence,  6th  edit.,  p.  444. 
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notice  to  the  captain,  it  was  held  that  the  plaintiff 
must  prove  his  negative  averment,  because  the  law 
will  not  presume  negligence  which  amounts  to  a. 
criminal  neglect  of  duty  (h). 

In  bigamy  the  prosecution  must  prove  that  the  first 
husband  or  wife  was  alive  at  the  date  of  the  second 
marriage  (i).  When  the  first  husband  or  wife  has 
not  been  heard  of  for  seven  years,  the  prisoner  is  not 
bound  to  prove  ignorance  of  his  or  her  death  (A:),  and 
whether  such  person  was  alive  at  any  time  during  the^ 
seven  years  is  a  question  for  the  jury  (/). 

This  rule  also  is  subject  to  the  qualification  that  if 
a  negative  averment  be  made  by  one  party  which  is 
peculiarly  within  the  knowledge  of  the  other,  the 
party  within  whose  knowledge  it  lies,  and  who  asserts 
the  afbmative,  is  to  prove  it,  and  not  he  who  avers 
the  negative  {m).  Thus,  on  an  indictment  for  night- 
poaching  it  is  unnecessary  to  prove  want  of  leave  and 
licence ;  and  it  is  enough  to  show  that  the  prisoner 
was  on  the  land ;  for  the  circumstances  raise  a  pre- 
sumption of  illegality,  and  the  jury  may  infer  the 
want  of  licence  (n). 

So  imder  the  Poaching  Act,  1862  (o),  proof  that 

(A)  Per  Lord  EUenborough,  Williams  y.  JBast  India  Co.,  3  East^ 
199. 

(t)  22.  V.  Twinififf,  2  B.  &  Aid.  386. 

(k)  J?.  V.  Curgmvm,  L.  R.,  1  C,  0.  R.  1 ;  36  L.  J.,  M.  0.  68  ; 
14  W.  R.  46. 

(0  R.Y,  LumUy,  L.  R.,  1  G.  C.  R.  196  ;  38  L.  J.,  M.  0.  86 ;  17 
W.  R.  686. 

(m)  Per  Bayley,  J.,  E.  v.  Turner^  6  M.  &  S.  211. 

(«)  R.  V.  Woody  1  D.  &  B.  1. 

\o)  25&26Viot.  c.  114,  e.  2. 
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the  defendants  were  found  on  a  highway  at  6  a.m. 
with  a  bag  fall  of  hares  and  rabbits,  and  with  nets 
and  stakes,  or  with  nets  that  were  wet,  has  been  held 
to  be  sufficient  for  magistrates  to  convict  them  of 
liaving  obtained  the  game  by  unlawfully  being  upon 
land  in  pursuit  of  game,  or  having  used  the  nets  for 
unlawfully  taking  game,  without  actual  proof  of  the 
defendants  being  upon  the  land  or  using  the  nets  {p) ; 
there  being  under  the  circumstances  a  reasonable 
presumption  against  the  men,  unless  they  could  give 
jsome  explanation  of  the  appearances  against  them. 

Odtosa  et  inhonesta  non  sunt  in  lege  prcesu- 
menda. 

As  a  general  rule  the  law  will  not  presume  fraud, 
which  must  be  both  pleaded  and  proved,  or,  at  least, 
^ome  primd  facie  evidence  of  it  given,  when  it  will  lie 
on  the  opposite'  party  to  disprove  the  allegation  (q) ; 
<and  this  doctrine  holds  good  even  in  the  case  of  third 
parties,  whose  conduct  comes  in  question  collate- 
rally (r).  So  Equity  will  never  presume  a  fraud 
upon  a  power  of  appointment  («).  Equity,  however, 
in  deciding  upon  the  validity  of  certain  dispositions 
of  property,  will  sometimes  presume  fraud.     It  is  on 


{p)  Broum  y.  lUmer,  13  C.  B.,  N.  S.  485  ;  £vans  y.  BottereU^  3 
B.  ft  8.  787 ;  JenJdn  y.  Ebig,  L.  B.,  7  Q.  B.  468 ;  41  L.  J.,  M.  C. 
145  ;  20  W.  B.  669. 

(q)  Mather  Y.  Lord  Maidstone,  1  G.  B.,  K.  S.  273. 

(r)  Sate  y.  Hunter,  4  T.  B.  38. 

(«)  SamiUon  y.  Kerwan,  2  J.  ft  L.  393 ;  Parie  y.  Parie^  33  L.  J., 
Ch.  21o. 
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this  ground  that  when  a  person  is  trustee  for  sale^ 
and  sells  the  estate  to  himself,  the  transaction  is^ 
absolutely  and  ipso  facto  void  (t) ;  and  a  person 
who  employs  the  trustee  to  purchase  the  estate  for 
him  stands  in  no  better  position  than  the  trustee 
himself  (w).  So  also  when  a  reversionary  interest  is 
purchased,  it  was  formerly  incumbent  on  the  pur- 
chaser to  show  that  he  gave  a  full  and  sufficient  price 
for  it,  and  if  he  failed  to  do  so  the  transaction  would 
be  set  aside  (x) ;  but  now,  by  31  Vict.  c.  4,  s.  1,. 
no  bond  fide  purchase  of  a  reversion,  whether  of  real 
or  personal  estate  is  to  be  reopened  or  set  aside 
merely  on  the  ground  of  under  value.  Although, 
however,  a  trustee  for  sale  cannot  purchase  the  trust 
property  from  himself,  he  may  purchase  from  his 
cedui  que  tntst ;  but  a  transaction  of  this  kind  is  one 
of  great  nicety,  for  equity  will  presume  that  the 
transaction  was  tainted  with  fraud,  and  throw  upon 
the  purchaser  the  onus  of  proving  that  he  took  no 
imdue  advantage  of  his  position  as  trustee.  This  rule 
applies  equally  to  solicitors,  confidential  agents  {ji/)y 
guardians,  and  all  others  invested  with  a  fiduciary 
character.  In  Hunter  v.  Atkyns  (s).  Lord  Brougham 
said: — "There  are  certain  relations  known  to  the 
law  as  attorney,  guardian,  trustee;  if  a  person 
standing  in  these  relations  to  client,  ward,  or  cestui 

(t)  Pec  Lord  Bomilly,  Denton  y.  Bonner^  23  Beav.  290. 
(tf)  Moohefjee  t.  Mooherjee^  L.  B.,  2  I.  A.  18. 
{x)  Foster  y,  Moberte,  29  Bear.  470. 
(y)  TaU  Y.  mUiamson,  L.  B.,  1  Eq.  628  ;  14  W.  B.  449. 
(s)  Smtter  y.  Aikyna,  3  M.  &  K.  135  ;  of.  Gtbeon  y.  Jeyee^  6  Yes.. 
277. 


PRESUMPTIVE  EVIDENCE.  7^ 

que  trusty  takes  a  gift  or  makes  a  bargain,  tlie  proof 
lies  upon  him  that  he  has  dealt  with  the  other  party, 
the  client,  ward,  &c.,  exactly  as  a  stranger  would 
have  done,  taking  no  advantage  of  his  influence  or 
knowledge,  putting  the  other  party  on  his  guard, 
bringing  everything  to  his  knowledge  which  he  him- 
self knew.     In  short,  the  rule  rightly  considered  is 
that  the  person  standing  in  such  relation  must,  before 
lie  can  take  a  gift  or  even  enter  into  a  transaction,  place 
himself  in  exactly  the  same  position  as  a  stranger 
would  have  been  in,  so  that  he  may  gain  no  advan- 
tage whatever  from  his  relation  to  the  other  party, 
beyond  what  may  be  the  natural  and  unavoidable 
consequence  of  kindness  arising  out  of  that  rela- 
tion."     Where  a  deed  conferring  a  benefit  on  a 
&ther  is  executed  by  a  child  who  is  not  emancipated 
from  his  father's  control,  the  onus  is  on  the  father  to 
show  that  the  child  had  independent  advice  and  exe- 
cuted the  deed  with  a  full  knowledge  of  its  contents  (a) . 
In  the  case  of  Rhodes  v.  Bate  (J),  Turner,  L.  J.,  ex- 
pressed an  opinion  that  in  cases  of  trifling  benefits 
the  court  would  not  interfere  to  set  them  aside  upon 
the  mere  proof  of  influence  derived  from  the  exist- 
ence of  a  confidential  relationship,  but  would  require 
proof  of  mala  fides,  or  of  undue  or  unfair  exercise 
of  the  influence.    It  is  on  these  principles  that  it 
was  enacted  by  the  Bankruptcy  Act,  1883  (c),  s.  91, 


(a)  Bainhripge  v.  Broume,  L.  B.,  IS  Gh.  D.  128 ;  60  L.  J.,  Gh. 
522  ;  29  W.  R.  782. 
{b)  L.  R.,  1  Ch.  268 ;  35  L.  J.,  Ch.  267 ;  14  W.  R.  292. 
(e)  46  &  47  Yict.  o.  52. 
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that  any  settlement  of  property,  not  being  an  ante- 
nuptial settlement  made  in  good  faith  for  valuable 
consideration,  or  one  made  on  or  for  the  wife  or 
ohildren  of  the  settlor  of  property  accruing  to  the 
settlor  ^*jure  fnariti"  is  void  if  the  settlor  becomes 
bankrupt  within  two  years  of  its  date :  and  if  the 
settlor  becomes  bankrupt  within  ten  years  of  its  date, 
such  a  settlement  is  void  unless*  those  claiming  under 
it  can  show  that  he  was  at  the  time  of  making  it 
able  to  pay  all  his  debts  without  the  property  com- 
prised therein.  Again,  the  law  presumes  strongly  in 
favour  of  marriage  (d) ;  the  maxim  being  "  semper 
prcBsumitur  pro  matrimomoj*^  and,  as  was  said  by  Lord 
Lyndhurst  in  Morris  v.  Davies  (e),  and  approved  by 
Lord  Cottenham  in  Piers  v.  Piers  {/)y  "this  pre- 
sumption of  law  is  not  lightly  to  be  repelled.  It  is 
not  to  be  broken  in  upon  or  shaken  by  a  mere  balance 
of  probability."  Cohabitation  is  therefore  presump- 
tive evidence  of  marriage,  except  in  the  case  of  a 
prosecution  for  bigamy.  Lord  Eldon  once  said,  that 
in  cases  of  cohabitation  the  presumption  is  in  favour 
of  its  legality  (^),  and  this  is  particularly  so  after  a 
long  interval  of  time  (h). 

The  law  also  presumes  strongly  in  favour  of  the 
legitimacy  of  children.     A  child  bom  after  marriage 

{d)  Fox  V.  Bearhhek,  L.  R.,  17  Ch.  D.  499;  50  L.  J.,  Ch.  489  ; 
29  W.  R.  661. 

{e)  6  CI.  &  Fin.  163. 

(/)  2  H.  L.  C.  362. 

{g)  Cunninghame  v.  Cunninffhame,  2  Dow.  607 ;  IW*  v.  FierSf 
2  H.  L.  Gas.  337  ;  Thoren  v.  AUomey-General,  L.  R.,  1  App.  Caa» 
683. 

(A)  Campbell  t.  Campbell^  L.  R.,  1  Sc.  App.  182. 
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of  which  the  wife  was  pregnant  at  the  time  of  the 
marriage  is  conclusively  presumed  to  be  the  chUd  of 
ihe  husband.  So  every  child  bom  subsequent  to  the 
marriage,  unless  a  judicial  separation  has  been  de- 
creed by  a  competent  court,  will  be  presumed  to  be 
the  child  of  the  husband,  unless  the  fact  of  sexual 
intercourse  be  negatived  (t). 

If  a  bond  be  given  by  a  man  to  a  woman  with 
iirhom  he  is  cohabiting  at  the  time,  there  is  no  pre- 
sumption that  it  is  given  in  consideration  of  future 
cohabitation  (A'). 

The  lavp"  presumes  that  every  person  in- 
tends the  probable  consequences  of  his 
acts. 

Thus,  in  homicide,  when  the  death  is  proved, 
malice  is  presumed;  and  it  is  for  the  prisoner  to 
prove  the  extenuating  circumstances  which  may 
reduce  the  act  from  murder  to  manslaughter,  or  to 
justifiable  or  excusable  homicide  (/) ;  and  where  the 
death  of  another  person  is  caused  by  a  wanton  act 
of  the  prisoner  he  is  guilty  of  murder,  as  if  he  pur- 
posely drove  a  carriage  furiously  amongst  a  number 
of  people,  or  discharged  a  loaded  gun  in  the  middle 
of  a  crowd  (m). 

(t)  Morru  v,  Daries,  5  G.  &  F.  163 ;  Banbury  Peerage  ease,  1 
8.  &  S.  155.  For  a  case  in  T^hicli  the  presumption  was  rebutted, 
^see  Sawe$  y.  DraJger,  L.  B.,  23  Oh.  D.  173 ;  52  L.  J.,  Oh.  449 ; 
51  W.  R.  576. 

(k)  VaOanee  v.  £lagdeti,  L.  R.,  26  Oh.  D.  353  ;  32  W.  R.  918. 

(0  Per  Lord  Ellenborough,  JS.  v.  Dixon,  3  M.  &  S.  15. 

(«)  1  Hale,  P.  0.  475. 

P.  G 
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So  a  person  carrying  a  child  snSering  from  an 
infectious  disease  along  a  public  highway,  so  as  to 
endanger  the  health  of  passengers,  was  held  to  be 
guilty  of  a  misdemeanor,  without  proof  of  an  intent 
that  any  person  should  catch  the  disease  (w) ;  and, 
again,  where  a  person  had  published  a  pamphlet  with 
an  indecent  tendency,  it  was  held  to  be  no  defence 
that  he  had  done  so  with  the  bond  fide  purpose  of  ex- 
posing the  errors  of  the  Eomish  Church  {o).  Where 
a  debtor  knew  that  his  departure  from  England 
would  have  the  natural  and  necessary  effect  of  de- 
feating and  delaying  his  creditors,  he  was  held  to 
have  departed  with  that  intent  and  to  have  committed 
an  act  of  bankruptcy  {p). 

In  an  action  for  libel,  it  was  held,  that  a  judge 
was  wrong  in  leaving  it  to  a  jury  to  say  whether  the 
defendant  intended  to  injure  the  plaintifE,  inasmuch 
as  if  the  tendency  of  the  libel  was  injurious  to  the 
plaintiff,  the  defendant  must  be  taken  to  have  in- 
tended the  consequence  of  his  own  act  {q).  In  Bro- 
mage  v.  Prosser  (?•),  Bayley,  J.,  said : — "  Malice  in 
common  acceptation  means  ill-will  against  a  person  ; 
but  in  its  legal  sense  it  means  a  wrongful  act  done 
intentionally,  without  just  cause  or  excuse.  I  appre- 
hend the  law  recogniises  this  distinction  between  these 
two  kinds  of  malice, — malice  in  fact,  and  malice  in 


(«)  R.  V.  Vantandilh,  4  M.  &  S.  73. 

\o)  Jt,  V.  SiekUn,  L.  K,  3  Q.  B.  360 ;  37  L.  J.,  M.  C.  89  ;  16 
W.  R.  801. 

(p)  Ex  parte  Gaater,  22  W.  R.  935. 
(q)  Havre  v.  Wilwn,  9  B.  &  G.  643. 
(r)  4  B.  &  0.  266. 
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law,  in  actions  of  slander.  In  an  ordinary  action  for 
words,  it  is  sufficient  to  charge  that  the  defendant 
spoke  them  fahely ;  it  is  not  necessary  to  state  that 
they  were  spoken  maliciously.  .  .  ,  but  in  actions  for 
fiuch  slander  as  is  prinid  facie  excusable  on  account  of 
the  cause  of  speaking  or  writing  it,  as  in  the  case  of 
servants'  characters,  confidential  advice  or  communi- 
cations to  persons  who  ask  it  or  have  a  right  to  expect 
it,  malice  in  fact  must  be  proved  by  the  plaintiff,"  t.  ^., 
it  must  be  proved  that  the  false  representations  were 
made  with  a  knowledge  of  their  falsehood. 

Omnia  prcemmuntur  riti  esse  acta. 

It  is  a  general  presumption  of  law  that  a  person 
acting  in  a  public  capacity  is  duly  authorized  so  to 
do  («).  There  is  a  similar  presumption  that  a  public 
officer  acting  in  execution  of  a.public  trust  will  do  his 
duty  {t) ;  and  therefore  it  is  presumed  that  all  who 
act  as  justices  of  the  peace,  or  as  constables,  have  been 
duly  appointed  (w).  On  an  indictment  for  having 
committed  perjury  before  a  surrogate  of  the  Ecclesi- 
astical Court,  proof  that  the  person  who  administered 
the  oath  acted  as  surrogate  has  been  held  sufficient 
primA  facie  evidence  that  he  had  been  duly  appointed, 
and  had  authority  to  administer  the  oath  {x).    This 


(«)  Per  Lord  EUenborough,  R,  v.  VereUt^  3  Gamp.  433. 
(0  Per  Blackburn,  J.,  Waddingtm  r.  MoberU,  L.  B.,  3  Q.  B. 
679 ;  37  L.  J.,  Q.  B.  266  ;  16  W.  B.  1040. 
(u)  Berryman  v.  TTiw,  4  T.  R.  366. 
(x)  R,  T.  VereUtf  sapra. 

g2 
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presumption  has  been  adopted  by  the  legislature  in 
the  case  of  excise  {y)  and  custom-house  officers  (s). 
The  rule  does  not  apply  to  private  appointments, 
such  as  tithe-collectors,  or  a  town-clerk  (a),  for  in 
these  cases  the  appointments  must  be  proved.  A 
private  document,  such  as  a  deed,  bill  of  exchange, 
or  promissory  note,  is  presumed  to  have  been  written 
at  the  time  when  it  bears  date  (i),  and  this  extends 
even  to  letters  (c).  "Where  indentures  of  a  pauper's 
apprenticeship  would  have  been  invalid,  if  not  exe- 
cuted in  conformity  with  the  rules  of  the  Poor  Law 
Commissioners,  and  there  was  no  evidence  to  show 
that  their  regulations  had  been  observed,  it  was  held, 
that,  in  the  absence  of  contradictory  evidence,  it  must 
be  presumed  that  the  regulations  had  been  ob- 
served {d).  So,  generally,  the  orders  of  justices  will 
be  presumed  to  have  been  made  according  to  all 
fitatutoiy  formalities  {e).  Thus,  when  to  prove  a 
parish  apprenticeship  secondary  evidence  of  a  lost 
indenture  was  admitted,  it  was  presumed  that  the 
indenture  had  been  executed  according  to  all  the 
requisites  of  66  Geo.  3,  c.  139,  because  there  was  evi- 
dence that  an  arrangement  for  the  apprenticeship  had 
been  made  before  magistrates,  and  that  an  apprentice- 


(y)  7  &  8  Geo.  4,  c.  53,  8.^7. 
(«)  16  &  17  Vict.  c.  107,  8.  307. 

(a)  R.  y.  Mayor  of  Stamford,  6  Q.  B.  433. 

(b)  Malpas  v.  Clementt,  19  L.  J.,  Q.  B.  436. 

(e)  GoodtitU  y.  mibum,  2  M.  &  W.  853 ;  Hunt  y.  Mamy^  5  B. 
A  Ad.  992. 

{d)  R,  y.  St,  Mary  MagdaUn,  2  E.  &  B.  809. 
\e)    mUianu  y.  JByton,  4  H.  &  N.  357. 
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chip  had  subsequently  existed  (/) ;  but  it  seems 
that  it  would  be  otherwise  where  there  is  no  such 
evidence  {g).  The  rule  in  similar  oases  has  been 
extended  to  the  principle  that  that  may  be  presumed 
which  accounts  reasonably  for  an  existing  state  of 
things ;  and  therefore  the  fact  that  a  person  served 
an  apprenticeship  raises  a  presumption  that  he  was 
duly  bound  an  apprentice,  so  as,  the  indenture  having 
been  sought  for  in  vain,  to  create  a  settlement  by 
apprenticeship  (A). 

The  fact  of  a  marriage  having  taken  place  before 
a  registrar  in  a  chapel  raises  the  presumption  that  the 
chapel  was  properly  registered  and  the  mairiage 
legal  (i) ;  and,  in  support  of  a  plea  of  coverture,  a 
certificate  of  the  defendant's  marriage  in  a  Eoman 
Catholic  Chapel  according  to  the  rites  of  that  Church, 
with  evidence  of  subsequent  cohabitation,  was  held  to 
he  primA  facte  proof  of  a  valid  marriage  under  6  &  7 
WilL  4,  c.  85,  the  same  presumption  arising  as  in  the 
previous  case  {k).  In  short,  wherever  a  marriage  has 
been  solemnized,  the  law  strongly  presumes  that  all 
legal  requisites  have  been  complied  with  (/) ;  and  the 
fact  of  the  ceremony  of  marriage  having  been  per- 
formed by  a  clergyman  in  a  place  where  Divine  Service 
has  been  performed  raises  the  presumption  that  the 


(/)  R.  ▼.  Broadhempiton^  1  E.  &  B.  104. 
is)  R.  V.  Stonehouse,  10  Q.  B.  234. 
(A)  £.  T.  Fordinghridge,  E.  B.  &  E.  678. 
(t)  E.  T.  Manwaring,  1  D.  &  B.  139. 

(*)  Siekel  T.  Lambert,  15  C.  B.,  N.  8.  781.    Of.  Be  Thoren  v. 
Mtomey- General,  L.  B.,  1  App.  Gas.  686. 
(/)  Smith  y.  Suson,  1  PhiU.  204. 
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place  was  duly  licensed  for  marriages  (m).  A  foreign 
marriage  is  presumed  to  have  been  celebrated  with  the 
due  solemnities  required  by  the  law  of  the  place  where 
celebrated  (n).  A  memorandum  written  on  the  face 
of  a  composition  deed,  according  to  sect.  196  of  the 
Bankruptcy  Act,  1861,  was  held  primd  facie  evidence 
that  an  affidavit  was  delivered  to  the  chief  registrar  in 
compliance  with  sect.  192,  together  with  the  deed  (o) ; 
but  the  production  of  a  bill  of  sale  with  a  memoran- 
dum, certifying  that  a  copy  had  been  filed,  was  held 
insufficient  evidence  of  the  requirements  of  the  Bills 
of  Sale  Act,  1854,  having  been  complied  with  (p) ; 
and  the  production  of  a  certificate  under  the  seal  of 
the  Queen's  Bench  Division  that  an  affidavit  and 
copy  bill  of  sale  were  filed  was  held  not  to  obviate 
the  necessity  of  producing  the  copy  so  filed  (q). 

It  will  be  seen  from  these  cases  that  the  rule  has 
been  extended  from  the  acts  of  public  servants  to  the  * 
purport  of  public  and  even  some  private  instruments. 
Thus  public  records  are  evidence  of  their  own  authen- 
ticity, and  may  now  generally  be  proved  by  exempli- 
fications or  examined  copies  (r).    It  would  also  appear 


(m)  S,  V.  Crestwell,  L.  E.,  1  Q.  B.  D.  446 ;  46  L.  J.,  M.  C.  77 ; 
24W.  R.  281. 

(n)  R.  V.  Brampton^  10  East,  202. 

(o)  Warrington  v.  SoherU,  L.  R.,  3  Q.  B.  679  ;  37  L.  J.,  Q,  B. 
263  ;  16  W.  R.  1039. 

{p)  Maaon  v.  Wood,  21  W.  R.  41 ;  L.  R.,  1  0.  P.  D.  63 ;  45 
li.  J.|  G.  P.  76. 

(q)  Emmett  v.  Marehant,  L.  R.,  3  Q.  B.  665 ;  but  see  now 
sect.  16  of  the  Bills  of  Sale  Act,  1878. 

(r)  14  &  15  Vict.  o.  99,  s.  14. 
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that  it  is  froni  a  restricted  application  of  the  same 
rule  that  deeds  and  wills  are  presumed  to  have  been 
dnly  executed  where  thirty  years  have  elapsed  from 
the  time  of  their  execution  («).  The  Statutes  of 
limitation,  according  to  which  simple  contract  debts 
•cannot  be  recovered  after  six  years ;  specialty  debts 
after  twenty  years;  and  land  after  an  undisturbed 
possession  of  twelve  years  {t) ;  are  all  founded  on  the 
same  legal  presumption,  that  an  omission  to  prosecute 
a  legal  claim  for  a  certain  number  of  years,  amounts 
to  an  admission  that  no  adverse  claim  exists,  and 
must  be  treated  as  such  by  the  community.  It  is, 
therefore,  presumed,  under  such  circumstances,  that 
the  debts  have  been  paid  and  the  land  duly  conveyed : 
and  no  evidence  of  a  different  state  of  facts  will  be 
received.  On  this  principle,  where  there  is  evidence 
of  a  long  exclusive  enjoyment  of  property,  and  of  an 
exercise  of  a  distinct  right  referable  to  a  legal  origin, 
the  court  will  presume  such  an  origin,  and  also  (in 
the  absence  of  proof  to  the  contrary),  that  it  com- 
menced before  legal  memoiy  (u) .  The  maxim,  Omnia 
prcemmuntur  riti  esse  acta  is  applied  by  the  courts  to 
the  execution  both  of  deeds  and  of  wills.  Where  all 
the  witnesses  are  dead,  and  the  handwriting  of  one  of 
them  is  proved,  the  statement  in  the  attestation  clause 
•will  be  presumed  to  be  correct  (a?).  A  Court  of  Pro- 
bate goes  further  than  this,  and  presumes  that  all 

(«)  Ihe  y.  JFalUtff  8  B.  &  G.  22. 
(Q  Nepean  y.  J)oe,  2  Sm.  L.  G.  396,  notes. 
(«)  Johnwn  T.  Barnes,  L.  B.,  8  G.  P.  527 ;  42  L.  J.,  G.  P.  259. 
{x)  Adam  y.  Kerr,  1  B.  &  P.  360  ;  Andrews  y.  MottUy,  12  G.  B., 
N.  S.  626. 
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formalities  have  been  complied  with  in  respect  of  a 
will  when  the  attestation  clause  is  in  the  usual  form  (y) . 
When  there  is  no  attestation  clause,  or  when  it  is  not 
in  the  usual  form,  Courts  of  Law  will,  it  seems,  pre- 
^  sume  compliance  with  all  formalities  in  respect  of  a 
will  (2),  and  the  tendency  of  a  Court  of  Probate  will 
be  to  give  effect  to  the  testator's  intentions  (a).  Of 
course  the  evidence  of  attesting  witnesses  may  rebut 
the  presumption  of  due  execution  (b) ;  but  when  a  will 
appears  on  the  face  of  it  to  have  been  duly  attested, 
and  surrounding  circumstances  imply  that  this  was 
so,  the  contrary  evidence  of  one  attesting  witness 
will  not  rebut  the  presumption  of  due  execution  (c). 
Where  the  recollection  of  the  attesting  witnesses  is- 
imperfect,  but  the  undisputed  facts,  the  probabilities 
of  the  case,  and  the  evidentia  reij  are  in  favour  of  due 
execution,  such  execution  wiU  be  presumed  [d).  It 
may  here  be  remarked  that  when  a  will  is  traced  ta 
the  custody  of  the  testator  and  is  not  forthcoming, 
then,  in  the  absence  of  other  evidence,  it  will  be  pre- 
sumed that  the  testator  destroyed  it  animo  revocandi  (e) ; 
but  this  presumption  may  be  rebutted  by  the  facts, 
and  "will  be  more  or  less  strong  according  to  the 
character  of  the  custody  which  the  testator  had  over 


(y)   Vinnicombe  v.  Butler^  3  S.  &  T.  680. 

(z)  Spilahury  v.  Burdett,  10  C.  &  F.  840. 

(0}  In  the  goods  o/BeeSf  34  L.  J.,  P.  M.  &  A.  56. 

{b)  Croft  V.  Croft,  34  L.  J.,  P.  M.  &  A.  44  ;  13  W.  R.  626. 

(e)   Wrights.  Rogers,  17  W.  R.  833. 

(d)  Wright  v.  Sanderson,  L.  R.,  9  P.  D.  149  ;  63  L.  J.,  P.  D.  &: 
A.  1 ;  32  W.  R.  660. 

(e)  Welch  v.  FhilHps,  1  Moore,  P.  0.  199. 
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the  will"  (/).  Again,  where  signing  and  sealing 
axe  proved,  the  ootirts  will  presume  the  delivery  of  a 
deed  (g).  So  it  will  be  presumed  that  an  instrument 
lost  or  not  produced  after  notice  was  duly  stamped  (h) ; 
unless  there  is  evidence  that  it  remained  without  a 
stamp  for  some  time  after  the  execution,  in  which 
case  the  ontis  is  shifted,  and  lies  upon  the  party 
•who  relies  on  the  document  (i).  If  an  instrument 
is  produced  bearing  adhesive  stamps,  properly  can- 
celled, it  win  be  presumed  they  were  affixed  at  the 
proper  time  (k). 

With  regard  to  alterations  in  documents,  the^ 
general  rule  is,  that  the  party  producing  an  altered 
document  in  evidence  must  explain  the  alteration ; 
but  in  the  case  of  deeds  and  all  documents,  which  it 
is  an  offence  to  alter  after  completion,  there  is  a  pre- 
sumption  that  alterations,  if  any,  were  made  before 
execution  in  the  one  case,  and  before  completion 
in  the  other  (/).  In  the  case  of  wills  the  presump- 
tion is  that  an  alteration  was  made  after  execu- 
tion (w),  but  Lord  Penzance  has  stated  that  there 
is  a  marked  distinction  between  interlineations  and 


(J)  Per  Cockbnm,  C.  J.,  Sugden  v.  Lord  St,  Leonards^  L.  R.^ 
1  P.  D.  218  ;  45  L.  J.,  P.  D.  &  A.  62  ;  24  W.  R.  861.  In  that 
case  the  presmnptioii  was  rebutted. 

is)  BaUr.  BainbHdge,  12  Q.  B.  699. 

(h)  J2.  v.  Long  Buckley,  7  East,  45. 

(«)  Marine  Insurance  Co.  v.  Eavisidfy  L.  B.,  6  E.  &  I.  624  ;  42 
li.  J.,  P.  C.  173. 

(*)  Bradlaugh  v.  De  Bin,  L.  R.,  3  0.  P.  286 ;  37  L.  J.,  C.  P. 
146;  16W.  B.  1128. 

(/}  Doe  y.  Catomore,  16  Q.  B.  745. 

(m)  CoopeY.Bockett,iUooTe,T.CAi9;I)oev.Faltner,l6Q.B.7i7. 
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alterations,  and  in  a  case  of  interlineations  (n)  lie 
held,  that  he  was  not  bound  to  presume  they  were 
made  after  execution.  There  is  no  presumption  that 
blanks  filled  up  in  different  ink  were  so  filled  up  before 
execution  (o).  In  the  case  of  biUs  of  exchange  and 
promissory  notes  the  64th  section  of  the  Bills  of  Ex- 
change Act,  1882  {p)f  enacts  as  follows :  "  (1)  Where 
a  biU  or  acceptance  is  materially  altered  without  the 
assent  of  all  parties  liable  on  the  bill,  the  bill  is 
avoided,  except  as  against  a  party  who  has  himself 
made,  authorized,  or  assented  to  the  alteration  and 
subsequent  indorsers ;  provided  that,  where  a  bill  has 
been  materially  altered,  but  the  alteration  is  not  ap- 
parent, and  the  bill  is  in  the  hands  of  a  holder  in  due 
course,  such  holder  may  avail  himself  of  the  bill  as  if 
it  had  not  been  altered,  and  may  enforce  payment  of  it 
according  to  its  original  tenor.  (2)  In  particular  the 
following  alterations  are  material,  namely,  any  altera- 
tion of  the  date,  the  sum  payable,  the  time  of 
payment,  the  place  of  payment,  and,  where  a  bill 
has  been  accepted  generally,  the  addition  of  a  place 
of  payment  without  the  acceptor's  assent."  This 
section  includes  promissory  notes.  "  Apparent  **  in 
the  section  has  been  held  {q)  not  to  be  limited  to 
that  which  is  apparent  to  all  mankind,  but  includes 
those  cases  in  which  the  party  sought  to  be  bound 


(«)  In  thegoodt  of  Cadge,  L.  B.,  1  P.  &  D.  645 ;  37  L.  J.,  P.  & 
M.  16;  16  W.  R.  406. 

(o)  See  Greville  t.  Tyler,  7  Mooie,  P.  C.  327. 

(p)  46  &  46  Vict.  c.  61. 

(q)  Leeds  Bank  v.  JTaa-er,  L.  R.,  II  Q.  B.  D.  84 ;  62  L.  J.,  Q. 
B.  690. 
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•can  at  once  discern  from  some  incongruity  on  the 
face  of  the  bill  or  note,  and  point  out  to  the  holder 
that  it  is  not  what  it  was,  t.  e.,  that  it  has  been 
materially  altered.  The  onm  of  proving  the  time 
when  an  alteration  was  made  lies  on  a  person  suing 
on  a  bill  of  exchange  where  the  time  of  alteration  is 
material  (r). 

In  favour  of  a  person  who  has  been  in  long  and 
peaceable  possession,  conveyances  («),  royal  grants  (^), 
and  acts  of  parliament  (u)  will  be  presumed;  but  this 
role  in  the  case  of  acts  of  parliament  appears  to  be 
restricted  to  private  acts,  and  not  to  apply  against  the 
Crown  (x).  Even  against  the  Crown,  however,  the 
uninterrupted  user  of  a  road  by  the  public  for  forty 
or  fifty  years  raises  a  presumption  of  dedication  as  a 
highway  (y).  The  enrolment  of  a  tithe  award  has 
been  presumed  where  the  usage  of  paying  tithes  has 
been  shown  (s).  So,  too,  possession  and  user  of  a 
fishery  as  several,  if  continued  for  a  sufficient  period, 
justifies  the  presumption  that  it  had  its  origin  legally 
and  not  illegally,  and  at  a  period  at  which  the  law 
permitted  it  rightfully  to  originate  (a).     The  pre- 


(r)   Johruon  y.  Duke  of  MarlhorougHy  2  Stark.  313. 

{$)  England  y.  Slade,  4  T.  R.  682  ;  Cooke  y.  Soltau,  2  S.  &  S.  164. 

(0   OoodtitleY.  Baldwin,  11  East,  488. 

(tf)  AU.'Gen,  v.  Ewelme  Hospital^  17  Beay.  366. 

(r)  See  dictum  of  Lord  Abinger  in  Jetoeon  y.  Dyson,  9  M.  &  W. 
555 ;  of.  dictum  of  Lord  Wynford  in  MaeDougall  y.  Furrier^  2  Dow 
&  a.  170. 

(y)  B.  y.  Eaet  Mark,  11  Q.  B.  877. 

(s)  MaeDougall  y.  TUrrier,  2  Dow  &  Ci.  135. 

(a)  See  JfeiU  y.  Duke  of  Devonehire^  L.  B.,  8  App.  Cas.  158 ;  31 
"W.  R.  622. 
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sumption  of  a  lost  grant  is  a  presumption  of  fact,  and 
therefore  rebuttable.  Where  a  case  involving  this  pre- 
sumption is  tried  by  a  judge  without  a  jury,  the  judge . 
ought  to  find  the  existence  or  non-existence  of  the 
lost  grant  as  a  fact :  if  it  is  tried  with  a  jury^  it  is 
for  the  jury  to  find  the  fact ;  and  evidence  is,  of 
course,  admissible  to  prove  that  there  was  never  in 
fact  such  a  grant  {b).  Since  the  fusion  of  law  and 
equity,  the  possibility  of  an  equitable  origin  must 
be  negatived  as  well  as  that  of  a  legal  origin  {c). 

Presumptions  as  to  Post  Letters. 

It  may  be  useful  to  collect  together  in  one  place- 
the  most  important  presumptions  as  to  post  letters^ 
They  are  as  follows : — 

1st.  If  a  letter  be  found  to  have  been  correctly 
addressed,  posted,  and  not  returned,  it  will  be  pre- 
sumed to  have  arrived  at  its  destination  unless  evi- 
dence is  given  sufiGicient  to  rebut  the  presumption  (t/)^ 
This  presumption  has  been  adopted  by  the  legislature 
in  many  acts  of  parliament,  but  with  this  difference, 
that  no  rebutting  evidence  is  admissible,  and  there- 
fore the  presumption  is  conclusive.  Thus  the  63rd 
section  of  the  Companies  Act,  1862,  says: — "Any 
document  to  be  served  by  post  on  the  company  shall 
be  posted  in  such  time  as  to  admit  of  its  being  de- 


(*)  Per  Brett,  L.  J.,  An^ua  v.  Daltm,  L.  R.,  4  Q.  B.  D.  201 ; 
48  L.  J.,  Q.  B.  246  ;  27  W.  R.  630. 

(e)  Per  Bowen,  J.,  Dalton  v.  Angiu,  L.  R.,  6  App.  Cas.  783 ;  50> 
li.  J.,  Q.  B.  721 ;  30  W.  R.  203. 

(d)  Warren  v.  Warren^  1  0.  M.  &  R.  260. 
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livered  in  the  due  course  of  delivery  "witliiii  the 
period  (if  any)  prescribed  for  the  serrice  thereof,  and 
in  proving  service  of  such  document  it  shall  be  suffi- 
cient to  prove  that  such  document  was  properly 
directed,  and  that  it  was  put  as  a  prepaid  letter  into 
the  post-office."  And  by  sect.  142  of  the  Bank- 
ruptcy Act,  1883,  *^  all  notices  and  other  documents, 
for  the  service  of  which  no  special  mode  is  directed, 
may  be  sent  by  prepaid  post  letter  to  the  last-known 
address  of  the  person  to  be  served  therewith." 

2ndly.  A  letter  is  presumed  to  have  arrived  at  its 
destination  at  the  time  at  which  it  would  be  de- 
livered in  the  ordinary  course  of  postal  business,  and 
the  sender  is  never  held  answerable  for  any  delay 
'which  occurs  in  its  transmission  through  the  post  (e) ; 
so  that,  where  any  notice  has  to  be  given  on  a  par- 
ticular day,  it  is  sufficient  to  post  it  so  that  it  would, 
in  the  ordinary  course,  arrive  at  its  destination  on 
that  day,  and  if  it  is  delayed  in  the  post  the  sender 
is  not  responsible  for  the  delay  (/).  This  is  im- 
portant in  reference  to  notices  to  quit  and  notices  of 
dishonour.  Here  we  may  allude  to  the  rule  laid 
down  by  the  House  of  Lords  in  Dunlop  v.  Higgim  (^), 
that  a  contract  to  buy  goods  entered  into  by  letter  is 
complete  when  the  letter  of  acceptance  is  posted; 
and  the  rule  was  held  to  be  the  same,  in  the  case  of 
3,  contract  to  take  shares,  by  the  Court  of  Appeal  in 
<3hanoery  in  Harris^  case  {h).    It  makes  no  difference 


(r)  Sioeken  t.  CoUin,  7  M.  &  W.  616. 

(/)  JFard  v.  Lord  Londesborough,  12  0.  B.  262. 

is)  1  H.  L.  Cfu.  381. 

(A)  L.  R.,  7  Ch.  587 ;  41  L.  J.,  Cli.  C21 ;  20^7.  B.  690. 
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if  the  letter  is  never  received  by  the  person  to  whom 
it  is  addressed,  the  contract  being  complete  as  soon 
as  the  letter  of  acceptance  is  delivered  to  the  post-^ 
office  (»). 

3rdly.  Where  it  is  necessary  to  prove  posting,  it 
is  in  general  sufficient  to  prove  that  the  letter  was 
delivered  to  the  clerk  whose  duty  it  was,  in  the 
ordinary  course  of  business  in  the  office,  to  carry 
letters  to  the  post;  but  this  is  not  a  conclusive 
presumption  like  the  second,  nor  is  it  so  strong  aa 
the  first. 

4thly.  Whenever  a  letter,  whether  sent  by  post  or 
by  hand,  is  proved  to  have  been  correctly  addressed 
and  delivered  to  the  clerk  or  servant  of  the  person  to 
whom  it  was  addressed,  it  will  be  presumed  that  it 
came  into  his  hands,  although  this  presuihption  can 
be  rebutted  {k), 

5thly.  The  post-mark  on  a  letter,  if  decipherable^ 
raises  a  presumption  that  the  letter  was  in  the  post  at 
the  time  and  place  specified  in  such  post-mark,  but 
this  again  is  a  rebuttable  presumption  (/). 

Omnia  prcesumuntur  contra  spoliatorem. 

If  a  man,  by  his  own  wrongful  act,  withhold  the 
evidence  by  which  the  facts  of  the  case  would  be 
manifested,  eveiy  presumption  to  lus  disadvantage 
consistent  with  the  facts  admitted  or  proved  will  be 


(i)  HoutehoU  Fire  Insurance  Co.  t.  Grants  L.  B.,  4  Ex.  D,  216  ; 
48  L.  J.,  Ex.  677  ;  27  W.  R.  868. 
(k)  Macgregor  y.  Kelly^  3  Ex.  794. 
(0  i?.  y.  Johntonf  7  East,  66. 
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adopted.  So,  too,  Courts  of  Justioe  look  with  the 
utmost  suspioion  on  the  conduct  of  parties  who  in« 
tentionally  keep  secret  matters  at  a  time  when  they 
might  he  explained,  and  divulge  them  when  lapse  of 
years  may  have  made  contradiction  or  explanation 
impossihle  (m).  In  Armory  v.  Delamirie  (n),  the 
plaintiff,  a  boy,  had  found  a  jewel,  which  he  gave 
for  inspection  to  the  defendant,  a  jeweller ;  and  in 
trover  for  it,  it  was  held,  that  unless  the  defendant 
produced  it,  the  jury  must  presume  it  to  be  of  the 
first  water,  and  make  the  value  of  the  best  jewels 
that  would  fit  the  socket  the  measure  of  their  damages ; 
but  this  presumption  only  arises  where  there  is  a 
suspicion  of  fraud :  so  that  where  a  person  refused  to 
allow  his  former  solicitor  to  give  evidence  of  matters 
connected  with  the  professional  relation,  it  was  held 
that  there  was  no  adverse  presumption  against  him. 
Lord  St.  Leonards  saying,  that  there  was  no  analogy 
to  the  case  of  Armory  v.  Delamirie  (o).  Nor,  where 
the  deficiency  of  evidence  arises  from  negligence,  can 
the  party  who  is  accountable  for  it  be  benefited  by  it. 
Thus,  where  a  liquor  merchant  sued  for  goods  sold 
and  delivered,  and  the  only  evidence  was  that  some 
hampers  of  full  bottles  had  been  delivered  to  the 
defendant,  but  there  was  no  evidence  of  the  contents 
of  the  bottles.  Lord  Ellenborough  told  the  jury  to 
presume  that  the  bottles  were  filled  with  the  cheapest 
liquor  in  which  the  plaintiff  dealt  {p).    If  a  devisee 

(m)  Cf.  Campbell  ▼.  Campbell^  L.  B.,  1  So.  App.  182. 

\n)  1  Sm.  L.  C.  153. 

(o)   Wmtwwth  V.  Lloyd,  10  H.  L.  Gas.  689. 

{p)  Cltmnei  y.  Fezxe^  1  Gamp.  8. 
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under  a  first  will  destroys  a  subsequent  will,  it  will  be 
presumed  as  against  him  that  the  first  will  has  been 
revoked  (q) .  On  this  principle,  in  admitting  evidence 
of  a  will  proved  to  have  been  destroyed  by  the  heir- 
at-law,  the  judge  of  the  Irish  Court  of  Probate  said, 
that  he  should  be  satisfied  with  evidence  much  less 
oogent  than  in  the  case  of  a  lost  will  (r).  The  re- 
fusal, however,  to  produce  documents  on  notice,  is 
not  ground  for  any  inference  as  to  their  contents  («). 
Again,  if  an  accounting  party  parts  with  or  destroys 
his  books,  the  strongest  presumptions  consistent  with 
the  rest  of  the  case  will  be  made  against  him  (t). 
The  principle  of  presuming  against  a  spoliator  is 
adopted  in  International  Law,  when  papers  have 
leen  spoliated  by  a  captured  party  (u). 


Miscellaneous  Presumptions. 

Some  important  presumptions  adopted  in  Equity 
must  now  be  briefly  noticed.  Where  a  person  having 
contracted  by  his  marriage  settlement  to  provide  for 
his  wife  or  children,  gives  a  legacy  to  her  or  them 
by  will,  then  (w)  if  the  legacy  be  of  a  sum  as  great 
as  or  greater  than  the  portion  or  provision ;  if  it  be 
ejusdem  generis;    if  it  be  equally  certain  with  the 


{q)  Hanoood  v.  Goodright^  Cowp.  86. 

(r)  Ma  hood  v.  3fakoody  Ir.  R.,  8  Eq.  359. 

(»)   Cooper  V.  Gibbons^  3  Gamp.  363. 

(t)    Gray  v.  Haig,  20  Beav.  231. 

(m)  The  Hunter,  1  Dodson,  480. 

(to)  Story's  Eq.  Jur.  1109. 
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latter  and  subject  to  no  oontingenoy  not  applicable  to 
loth ;  and  if  it  be  shown  that  it  is  not  given  for  a 
different  purpose ;  then  it  will  be  deemed  a  complete 
satisfaction.  If  the  legacy  be  less  in  amount  than 
the  portion  or  provision,  or  if  it  be  payable  at  a 
different  period  or  periods,  then,  although  there  is 
fiome  diversity  of  opinion  upon  the  subject,  the 
weight  of  authority  is,  that  it  may  be  or  will  be 
-deemed  a  satisfaction  pro  tantOy  or  in  full,  according 
to  the  circumstances  (y)  ;  the  reason  of  these  rules 
being,  that  equity  presumes  that  the  testator  did  not 
intend  a  double  portion  (s).  This  presumption  may 
be  repelled  or  fortified  by  intrinsic  evidence  derived 
from  the  nature  of  the  two  provisions,  or  by  extrinsic 
evidence  (a). 

Secondly,  when  a  parent  (J),  or  other  person  in 
loco  parentis^  bequeaths  a  legacy  to  a  child  or  grand- 
child, and  afterwards  in  his  lifetime  gives  a  portion 
'to,  or  makes  a  provision  for,  such  child  or  grand- 
child, without  expressing  it  to  be  in  lieu  of  the 
legacy :  in  such  a  case,  if  the  portion  so  received  or 
the  provision  so  made  be  equal  to  or  exceed  the 
amount  of  the  legacy;  if  it  be  certain  and  not 
merely  contingent;  if  no  other  distinct  object  be 
pointed  out,  and  if  it  be  ejmdem  generis^  then  an  in- 
tention will  be  presumed  to  adeem  the  legacy ; — if 

(y)  Thyme  t.  Earl  of  Qlengall,  2  H.  L.  Cas.  131 ;  sed  cf. 
-Cvcmtry  y.  Chichester,  2  Hem.  &  M.  149. 

(z)  VeaU  V.  £iee,  2  B.  &  3C  267;  Tussaud  t.  I^usaud,  L.  B.^ 
19  Gh.  Dir.  363. 

(a)  IMd. 

lb)  Story's  Bq.  Jup.  1111. 

P.  H 
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the  portion  or  provision  be  less  than  the  amount  of 
the  legacy,  an  ademption  pro  tanto  will  be  at  all 
events  presumed  {c).  To  raise  such  a  presumption 
it  has  been  said  {d)^  that  it  is  not  incumbent  on  the 
person  who  alleges  a  satisfaction  to  show  anything 
more  than  that  the  testator,  having  given  a  legacy 
of  a  certain  amount,  afterwards  in  his  lifetime 
gave  the  legatee  a  sum  of  money,  the  nature  of 
the  two  gifts  not  being  so  difFerent  as  to  rebut  the 
presumption. 

Thirdly,  it  is  an  established  rule  in  equity,  that 
where  a  debtor  bequeaths  to  his  creditor  a  legacy 
equal  to  or  exceeding  the  amount  of  his  debt,  it  shall 
be  presiuned  in  the  absence  of  any  intimation  of  a 
contrary  intention  that  the  legacy  was  meant  by  the 
testator  as  a  satisfaction  of  the  debt.  If,  however, 
the  debt  is  upon  a  negotiable  security  (^),  or  upon  a 
current  account  (/),  there  is  no  such  presumption. 

A  fourth  class  of  presumptions  in  equity  is  with 
respect  to  the  cumulation  of  legacies.  In  Hurst  v. 
Beach  {g)y  Leach,  M.  B..,  said,  "  Where  a  testator 
leaves  two  testamentary  instruments,  and  in  both 
has  given  a  legacy  simpliciter  to  the  same  person,  the 
court,  considering  that  he  who  has  twice  given  must 
primd  facie  be  intended  to  mean  two  gifts,  awards 


(e)  Fym  V.  LochyeTy  6  H.  &  C.  29. 

(d)  Per  Hall,  V.-C,  Leightm  v.  Leighton,  L.  R.,  IS  Eq.  468 ; 
22  W.  R.  839 ;  43  L.  J.,  Oh.  594. 

{e)    Carr  v.  JEeutabrooke,  3  Ves.  661. 

(/)  Rawlim  v.  Pmel,  I  P.  Wms.  299. 

(0)  5  Mad.  358.  But  see  Wilson  v.  O'Leary,  L.  R.,  7  Ch.  448  ; 
41  L.  J.,  Ch.  342  ;  19  W.  R.  501. 
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to  the  legatee  both  legacies ;  and  it  is  indifferent 
irhether  the  second  legacy  is  of  the  same  amount, 
or  less,  or  larger  than  the  first ;  but  if  in  such  two 
instruments  the  legacies  are  not  given  8implicitei\ 
but  the  motive  of  the  gift  is  expressed,  and  in  both 
instruments  the  same  motive  is  expressed,  and  the 
same  sum  is  given,  the  court  considers  these  two 
coincidences  as  raising  a  presumption  that  a  testator 
did  not  by  the  second  instrument  mean  a  second 
gift,  but  meant  only  a  repetition  of  the  former 
gift." 

The  doctrine  of  resulting  trusts  arises  from  another 
presumption  adopted  in  Equity.    When  a  transfer  is 
made  of  property  without  any  consideration,  express 
or  implied,  or  any  distinct  trust  stated,  the  transferee 
will  be  presimied  to  be  intended  to  hold  the  property 
in  trust  for  the  transferor;    and  where  a  person 
purchases  property  with  his  own  money  in  the  name 
of  another,  it  will  be  presimied  that  the  property 
so  bought  is  intended  to  be  held  in  trust  for  him 
-who  pays  the  purchase-money.     But  where  one  per- 
son stands  in  such  a  relation  to  another  that  there  is 
an  obligation  on  that  person  to  make  a  provision  for 
the  other,  and  a  purchase  or  investment  is  made  in 
the  name  of  that  other,  or  in  the  joint  names  of  that 
person  and  the  other,  a  presumption  arises  of  an  in- 
tention to  discharge  the  obligation,  and  the  purchase 
or  investment,  in  the  absence  of  evidence  to  the  con- 
trary, is  held  to  be  a  gift.     Hence  when  a  husband 
tiransfers  stock  into  the  joint  names  of  himself  and 
his  wife,  the  stock  is  the  absolute  property  of  the 

h2 
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•wife,  if  she  is  the  survivor  (A).  So  where  a  father 
purchases  property  in,  or  transfers  property  into,  the 
name  of  a  child,  a  gift  is  presumed  (i*) ;  and  the  same 
rule  has  been  applied  in  the  cases  of  an  illegitimate 
child  when  there  has  been  recognition  and  filial 
treatment  (A;),  and  of  a  grandchild  whose  father  was 
dead  (/).  It  is  in  fact  applicable  to  all  cases  where 
the  person  purchasing  or  transferring  stands  in  loco 
parentis  (m)  to  the  other,  on  account  of  the  moral 
obligation  of  the  former  to  make  a  provision  for  the 
latter.  It  was  held  by  Stuart,  V.-C,  in  Sai/er  v. 
Hughes  («),  that  in  the  case  of  a  widowed  mother 
there  was  the  same  presumption  as  in  the  case  of  a 
father ;  but  Jessel,  M.  E.,  in  Bennett  v.  Bennett  (o), 
held  that  no  presumption  of  gift  arises  in  the  case  of 
a  mother  purchasing  or  investing  in  the  name  of  a 
child,  on  the  ground  that  there  is  no  obligation  on 
a  mother  to  provide  for  her  child  such  as  a  Court  of 
Equity  recognises.  This  decision,  however,  seems  to 
b&  erroneous,  seeing  that  the  Legislature  has  by  the 
21st  section  of  the  Married  Women's  Property  Act, 
1882,  not  only  recognized  an  obligation  on  the  part 
of  the  mother  to  maintain  her  children,  but  rendered 
it  compulsory  on  her,  under  certain  circumstances,  so 


(A)  Dummer  v.  FiUher,  2  M.  &  K.  262. 
{%)  See  Lewin  on  Trusts,  7th  ed.,  p.  156. 
(k)  Kilpm  T.  Kilpen^  1  M.  &  K.  620. 
(/)   Sh-and  t.  Dancer^  1  Coll.  265,  n, 

(m)  As  to  what  constitutes  standing  in  loeo  parmtit^  see  Lord 
Cottenham's  judgment  in  Powyt  t.  Mansfield^  2  M.  &  G.  366. 
(it)  L.  B.,  5  £q.  876 ;  16  W.  B.  662  ;  87  L.  J.,  Oh.  401. 
(o)  L.  R.,  10  Ch.  DiT.  474  ;  27  W.  B.  573. 
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to  do«  In  a  recent  case  {p)^  Kay,  J.,  held  thai  cer- 
tain small  advances  made  by  a  widowed  mother  to  her 
son,  of  which  she  did  not  in  her  lifetime  claim  repay- 
ment, were  gifts,  on  the  ground  that  the  mother  had 
placed  herself  in  Iqco  parentis*  The  learned  judge 
referred  in  his  judgment  to  both  Sayer  v.  Hughes  and 
Bennett  v.  Bennett.  In  the  case  of  Ex  parte  Cooper^ 
which  is  noted  in  the  Solicitors^  Journal  (q),  the  Court 
of  Appeal  held  that,  where  money  is  advanced  by  a 
father  to  a  son,  and  there  is  evidence  to  show  whether 
it  is  by  way  of  loan  or  gift,  the  question  is  one  of 
evidence,  and  not  of  presumption.  They  held  in 
that  case  that  on  the  evidence  the  advances  were 
loans,  and  not  gifts.  Where  a  Hindu  purchases 
property  in  India  in  the  name  of  a  child,  the  pre- 
sumption is  that  it  is  the  property  of  the  father  (r). 

The  declarations  of  the  parent  at  the  time  of  the 
transfer  or  purchase  are  admissible  to  rebut  the  pre- 
sumption of  advancement,  but  not  his  subsequent 
declarations  (s).  Stuart,  Y.-C,  once  admitted  the 
evidence  of  the  transferor  to  rebut  the  presump- 
tion of  advancement,  by  showing  that  he  made  the 
transfer  under  a  mistake  as  to  its  legal  conse- 
quences (t).  When  there  is  once  evidence  to  rebut 
the  presumption  of  advancement,  the  court  is  m  the 
same  position  as  a  juiy  would  be  {u). 

(p)  Brans  y.  Maxwell^  60  L.  T.,  N.  S.  51. 
{q)  28  Sol.  Jonnial,  630. 

(r)  Gopi  Kritto  Oosain  t.  Gvnga  Fersad,  6  Moore,  I.  A.  63. 
(«)  WiUiamt  ▼.  JFilliams,  32  Beay.  370 ;  foUowed  in  O'Brien  v. 
Speii,  L*.  B.,  7  Eq.  266,  the  judgment  in  which  see. 
(0  J>e9a!f  T.  Dwoy,  3  Sm.  &  G.  403. 
(«)  F<nffkei  T.  Foicoe,  23  W.  B.  638. 


102  LAW  OF  EVIDENCE. 

Where  there  is  proof  of  the  existence  of  a  state  of 
things,  and  no  evidence  of  the  cessation  of  that  state 
of  things,  the  presumption  is  that  the  existing  state  of 
things  continues;  and,  therefore,  where  the  question  is 
as  to  the  life  or  death  of  a  person  who  has  been  once 
shown  to  be  living,  the  proof  of  the  fact  lies  on  the 
party  who  asserts  the  death,  and  it  was  once  con- 
sidered that  there  was  a  presumption  that  a  person 
continues  alive  until  the  contrary  be  shown  (x) ;  but 
it  is  now  considered  that  whether  a  person  is  alive  at 
a  given  date  is  a  question  for  the  jury,  and  that 
"  his  existence  at  an  antecedent  period  may  or  may 
not  afford  a  reasonable  inference  that  he  was  living 
at  a  subsequent  date  "  (y)     Where  it  is  proved  'that 
the  person  has  not  been  heard  of  for  seven  years,  a 
presumption  arises  that  he  is  dead.     This  presumption 
relates  only  to  the  fact  of  death ;  and  the  time  of  death, 
whenever  it  is  material,  must  be  a  subject  of  distinct 
proof  by  the  party  interested  in  fixing  the  time ;  for 
there  is  no  presumption  as  to  when,  during  the  seven 
years,  he  died  (s).     The  fact  of  the  Court  of  Probate 
having  granted  administration  is  not  sufficient  proof 
of  death  (o).    It  was  laid  down  by  Cockbum,  C.  J., 
in  Oreaves  v.  Greenwood  (6),  that  if  it  is  proved  that  a 


(x)  WiUoti  y.  Bodge,  2  East,  313. 

(y)  Per  Giffaid,  L.  J.,  In  re  Phene'e  TrutU,  L.  R.,  5  Ch.  150 ; 
39  L.  J.,  Ch.  313 ;  cf.  R,  y.  Lumley^  L.  B.,  1  G.  G.  R.  196;  38 
L.  J.,  M.  G.  86 ;  17  W.  R.  686. 

(«)  In  re  FheneU  Trusts^  ubi  sup. ;  In  re  Zetces^a  Trusts,  L.  R., 
6  Gh.  367 ;  40  L.  J.,  Gh.  607 ;  19  W,  R.  617. 

{a)  In  re  Beamish,  9  W.  R.  476. 

\b)  L.  R.,  2  Ex.  D.  289  ;  46  L.  J.,  Ex.  262 ;  26  W.  R.  639. 
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man  died  many  years  ago,  and  there  is  nothing  to 
show  that  he  had  or  had  not  issue,  there  is  no  pre- 
sumption that  either  he  had  or  had  not  had  issue. 

Where  several  persons  have  perished  in  the  same 
calamity,  the  presumption  was  once  said  to  be  in 
favour  of  the  survival  of  the  stronger  party  (c) ;  but 
in  a  case  where  it  appeared  that  a  husband,  a  wife, 
and  their  two  children,  were  washed  off  from  the 
deck  of  a  ship  by  the  same  wave  and  drowned,  the 
House  of  Lords  held,  that  in  the  absence  of  further 
evidence  it  must  be  presumed  that  all  died  at  the 
same  moment  (d) .  The  same  rule  was  applied  when 
husband  and  wife  were  both  killed  in  a  railway 
accident,  and  the  bodies  were  found  two  hours  after- 
wards (e). 

By  the  law  of  marine  insurance,  if  a  vessel  has 
sailed,  and  no  tidings  of  her  have  been  received 
within  a  reasonable  time,  she  will  be  presumed  to 
have  foundered  at  sea.  So  it  is  said  that  if  a  ship, 
shortly  after  sailing,  shall,  without  visible  or  ade- 
quate cause,  become  leaky  or  otherwise  incapable  of 
performing  the  voyage  insured,  she  shall  be  presumed 
to  have  been  unseaworthy  at  the  commencement  of 
the  risk ;  but  this  rule  does  not  appear  to  be  quite 
established  (/). 

Where  goods  have  been  lost  or  damaged  while  in 
the  custody  of  a  bailee  or  his  servants,  it  is  presumed 


(e)  Sittish  V.  Booih,  1  Y.  &  C.  117. 

[d)  Witiff  Y.  AngraWj  8  H.  L.  Cas.  183. 

[e)  In  ths  goods  of  Wheeler,  31  L.  J.,  P.  M .  &  A.  40. 
(/)  Thompeon  ▼.  Mopper,  6  E.  &  B.  937. 
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that  the  loss  or  damage  arises  from  his  negligence  {g} 
This  presumption  appears  to  arise  as  muoh  in  the- 
oase  of  a  gratuitous  bailee  as  in  that  of  a  bailee 
for  valuable  consideration ;  but  the  liability  will  bo 
limited  by  the  rules  laid  down  in  Coggs  v.  Ber-' 
nard  (h). 

Partners  are  presumed  to  have  authority  to  bind 
their  co-partners  in  all  matters  relating  to  the  part- 
nership, but  not  in  matters  unconnected  with  it  (i). 

The  place  of  a  person's  birth  is  presumed  to  be 
that  of  his  domicil  of  origin,  if  it  is  the  residence  of 
his  parents,  but  the  place  where  a  person  resides  must 
be  taken  prinid  facie  as  his  domicil  (k). 

In  Equity  if  a  person  having  a  partial  interest  in 
a  settled  estate  pays  off  an  incumbrance,  the  pre- 
sumption is  that  he  intends  to  keep  the  charge  alive 
for  his  own  benefit  (l).  This  presumption  may  be- 
rebutted;  and  whenever  there  is  any  indication  of 
intention,  be  it  small  or  great,  the  court  must  decide 
whether  the  tenant  for  life  intended  to  dear  the  in- 
heritance or  not  (;;a).  Where  a  husband  pays  off  an 
incumbrance  on  his  wife's  separate  estate  he  is,  in  the 
absence  of  evidence  of  an  intention  to  clear  the  wife's 


(^)  Carpue  y.  London  and  Brighton  Railtcay  Co.,  5  Q.  B.  747  ; 
Zateh  Y.  Rumner  Railway  Co,^  27  L.  J.,  Ex.  155. 

(A)  2  Loid  Kajm.  918. 

(i)  Sandilandt  y.  Marsh,  2  B.  &  Aid.  673  ;  Bales  y.  JTesiwood,  2. 
Camp.  12. 

(k)  Bempder.  Johnston,  3  Ves.  198. 

(0  MorUtj  Y.  Morley,  5  De  G.,  31.  &  G.  610. 

{m)  Lindsay  y.  JBarl  of  JFtcklow,  Ir.  R.,  7  Eq.  206 ;  cf.  Fitt  y^ 
litt,  22  BeaY.  294. 
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estate,  entitled  to  the  benefit  of  the  charge  as  againBt 
the  estate  {n). 

It  is  a  presumption  that,  if  a  tenant  shows  a  receipt 
for  rent,  all  previous  rent  has  been  paid  by  him  to> 
the  landlord  (o),  and  this  presumption  is  one  which 
requires  strong  evidence  to  rebut  it.  A  similar  pre- 
sumption would  doubtless  apply  to  all  cases  of 
periodical  payments.  No  receipt  (except  a  receipt 
under  seal)  is,  however,  conclusive  evidence  against 
the  maker,  except  in  favour  of  any  person  who  may 
have  been  induced  by  it  to  alter  his  condition  (p). 

The  possession  of  a  bill  of  exchange  by  the 
drawer  (g),  or  of  a  note  by  the  maker  (r),  is  prima 
facie  evidence  of  payment ;  but  the  possession  of  a 
lease  by  the  lessor  with  the  seals  cut  off  is  no  evi- 
dance  of  a  Burrender  by  written  instrument  according 
to  the  Statute  of  Frauds  («). 

When  two  parishes  or  properties  are  separated  by 
a  highway,  the  presumption  is  that  the  tneditim  filum 
vim  is  the  actual  boundary  (f) ;  when  they  are  sepa- 
rated by  a  river  the  medium  filum  aquce  is  presumed 
to  be  the  actual  boundary.  The  soil  of  a  public 
highway  is  presumed  to  belong  to  the  owners  of  the 
adjacent  lands  usque  ad  medium  filum  vice,  but  it  was> 


[n)  Outram  y.  Hyde^  24  W.  B.  268. 

(o)  This  presumption  has  been  adopted  by  the  Legislature  in  sect . 
8,  Bub-ss.  4  and  6  of  the  Conveyancing  Act,  1881. 
(p)  OravetY,  Key^  3  B.  &  A.  318. 
(q)  Gibbon  v.  Featheriionhaugh,  1  Stark.  226. 
(r)  Bembridge  ▼.  Osbwney  1  Stark.  374. 
(t)  Ihe  ▼.  Thomat^  9  B.  &  C.  288. 
(4  E.  ▼.  Strand  Board  of  TTorkM,  4  B.  &  S.  626. 
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doubted  by  the  Court  of  Appeal  in  Chancery  in  1872 
whether  this  presumption  applied  in  the  ease  of  a 
street  in  a  town  (u) ;  and  it  has  been  recently  decided 
that  it  does  not  apply  in  the  case  of  ground  which  is 
intended  to  be  used  as  a  highway  and  has  not  been 
dedicated  to  the  public  (x).  By  International  Law, 
where  two  states  are  bounded  by  a  navigable  river, 
the  middle  of  the  channel  or  Thalweg  is  presumed  to 
be  the  boundary,  with  a  common  right  of  navigation 
to  both ;  but  when  it  can  be  proved  that  one  bank  of 
the  river  was  occupied  before  the  other,  it  will  be 
presiuned  that  the  first  occupant  has  an  exclusive 
title  to  the  river.  The  presumption,  however,  that 
the  bed  and  soil  of  a  stream  belong  to  the  riparian 
owners  does  not  apply  to  a  large  non-tidal  and 
navigable  lake  (y). 

(«)  BfekeU  T.  Corporation  of  Leeds,  L.  R.,  7  Ch.  421 ;  20  W.  R. 
454. 

{x)  Leigh  v.  Jack,  L.  R.,  5  Ex.  D.  264 ;  49  L.  J.,  Ex.  220 ;  28 
"W.  R.  452. 

(y)  Johnston  v.  Bloomjield,  Ir.  R.,  8  C.  L.  68. 
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CHAPTER  VI. 

EVIDENCE  IN  MATTERS  OF  OPINION. 

Since  it  is  the  province  of  the  judge  or  of  the  jury 
to  draw  all  inferences  from  facts,  it  follows,  as  a 
general  rule,  to  which,  however,  there  are  several 
exceptions,  that — 

A  witness  must  only  state  facts :  and  his 
mere  personal  opinion  is  not  evidence. 

The  object  of  this  rule  is  to  keep  the  witness,  as 
much  as  possible,  from  trespassing  on  the  functions 
of  either  judge  or  jury ;  and  it  is  relaxed  aj9  often 
as  the  opinion  of  a  witness  can  be  regarded  in  the 
nature  of  a  presumptive  fact.  Thus,  in  cases  of 
insanity  a  medical  witness  cannot  be  asked  whether 
he  considers  that  the  patient  was  insane ;  for  that  is 
the  issue  for  the  court  and  jury;  but  he  may  be 
asked  whether  certain  symptoms  are  indications  of 
insanity,  and  his  answers  are  evidence  for  the  guid- 
ance of  the  court  and  jury  (a).  Where  the  sanity  of 
a  testator  is  in  issue,  a  letter  purporting  to  be  from 
the  testator  cannot  be  shown  to  a  medical  witness, 
and  such  witness  asked  whether  the  writer  of  such  a 
letter  could  be  of  soimd  mind ;  but  where  the  letter 


(a)  M,  ▼.  M'Naghten^  10  0.  &  F.  200. 
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has  been  proved  to  be  in  the  testator's  writing,  a 
witness  may  be  asked  if  it  is  a  rational  letter. 

In  the  case  of  22.  v.  Roicton  (6),  which  established 
that,  in  reply  to  evidence  of  a  prisoner's  good  cha- 
racter, the  prosecution  may  call  witnesses  to  prove 
that  his  general  character  is  bad ;  it  was  held  by  the 
majority  of  the  judges,  that  witnesses  to  character 
can  only  speak  as  to  the  prisoner's  reputation,  having 
reference  to  the  nature  of  the  charge,  and  may  not 
give  their  own  opinion  on  the  subject. 

In  actions  of  slander,  where  it  is  important  to 
prove  an  innuendo  and  that  the  obvious  and  natural 
meaning  of  a  word  was  not  that  which  the  speaker 
intended  to  convey  to  the  witness,  the  witness  cannot 
be  asked  what  he  understood  by  the  language ;  for 
the  answer  to  such  a  question  would  be  in  the  nature 
of  an  inference  and  a  mere  personal  opinion;  but 
questions  may  be  put  to  him  which  tend  to  elicit 
all  the  surroimding  facts  and  circumstances  which 
led  him  to  understand  the  words  in  a  slanderous 
sense,  and  he  may  be  asked  whether  there  was 
irony  in  the  speaker's  tone  at  the  time,  and  generally 
whether  there  was  anything  to  prevent  him  from 
understanding  the  words  in  their  ordinary  sense  {c). 
It  has,  however,  been  held  that  in  an  action  for 
fraudulently  representing  a  third  person  to  be  trust- 
worthy, the  defendant  may  call  witnesses  to  give 
their  opinion  as  to  such  person's  trustworthiness  {d). 

{h)  L.  &  0.  620. 

(e)  Dav'm  t.  HartUfyy  8  Ezch.  200  ;  Bamett  t.  AlUn,  3  H.  &  N. 
376. 

(d)  Sheen  v.  Bumpetead,  2  H.  &  G.  193. 
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In  the  leading  case  of  Carter  v.  Boehm  (e)  it  was 
a  question  whether  a  policy  of  insurance  was  vitiated 
hj  the  concealment  of  facts  which  had  not  been 
communicated  to  the  underwriters.  A  broker  gave 
evidence  of  the  materialit j  of  the  f  acts,  and  stated 
his  opinion,  that  if  they  had  been  disclosed  the 
policy  would  not  have  been  underwritten ;  but  the 
<}ourt  held  his  statement  to  be  rnadmissible.  Lord 
Mansfield  said :  '^  Great  stress  was  laid  upon  the 
opinion  of  the  broker;  but  we  all  think  the  jury 
ought  not  to  pay  the  least  regard  to  it.  It  is  mere 
opinion,  which  is  not  evidence;  it  is  opinion  after 
an  event ;  it  is  opinion  without  the  least  foundation 
from  any  previous  precedent  or  usage;  it  is  an 
opinion  which,  if  rightly  formed,  could  be  drawn 
only  from  the  same  premises  from  which  the  court 
and  jury  were  to  determine  the  cause,  and  there- 
fore it  is  improper  and  irrelevant  in  the  mouth  of  a 
witness.' 

This  judgment  of  Lord  Mansfield  contains  the 
principles  on  which  mere  opinion  is  not  received  as 
•mdence;  but  it  is  right  to  state  that  his  view  of 
the  law,  as  to  this  particular  case,  has  been  much 
controverted,  and  that  it  has  been  considered  by 
other  learned  authorities  (/)  to  come  within  the 
third  exception  to  the  general  rule. 

The  general  rule  stated  above  is  subject  to  the 
following  exceptions : — 

Ist  Exception.  On  questions  of  identification 

(e)  3  Burr.  1905. 

if)  See  note  to  CwrUr  v.  Boehm^  1  Sm.  L.  0.  604. 
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a  witness  is  allowed  to  speak  as  to  his 
opinion  or  belief  {g). 

This  applies  to  any  species  of  identification,  whether 
of  persons  or  of  things,  and  especially  to  the  identifi- 
cation of  handwriting. 

2nd  Exception.  A  witnesses  opinion  is  re- 
ceivable in  evidence  to  prove  the  ap- 
parent condition  or  state  of  a  person  or 
thing. 

Thus  a  witness  may  state  that  a  person  appeared 
to  him  confused  or  agitated,  rich  or  poor,  young  or 
old,  or  that  a  building  appeared  decayed  or  stable, 
or  that  a  document  appeared  to  be  in  good  or  bad 
condition. 

3rrf  Exception.  The  opinions  of  skilled 
or  scientific  witnesses  are  admissible 
evidence  to  elucidate  matters  which  are 
of  a  strictly  professional  or  scientific 
character. 

•  In  Campbell  v.  Rkkarda  (A),  Lord  Denman  said: — 
"  Witnesses  conversant  in  a  particular  trade  may  be 
allowed  to  speak  to  a  prevailing  practice  in  that 
trade ;  scientific  persons  may  give  their  opinions  on 
matters  of  sdience ;  but  witnesses  are  not  receivable 
to  state  their  views  on  matters  of  legal  or  moral 
obligation,  nor  on  the  manner  in  which  others  would 
probably  be  influenced  if  the  parties  had  acted  in 

{g)  Fiyer  r.  GathercoUf  13  Jur.  642. 
(A)  5  B.  &  Ad.  846. 
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one  way  rather  than  another.  In  the  case  of  Carter 
T.  Boehm^  a  broker,  who  was  called  as  a  witness  for 
the  plaintiff,  stated  on  cross-examination,  that  in  his 
opinion  certain  letters  ought  to  have  been  disclosed, 
and  that  if  they  had,  the  policy  would  not  have  been 
underwritten.  The  juiy,  however,  foimd,  against 
the  witness's  opinion,  a  verdict  for  the  plaintiff. 
When  his  opinion  was  pressed,  as  a  ground  for  a 
new  trial,  Lord  Mansfield,  in  the  name  of  the  whole 
oonrt,  declared  that  the  jury  ought  not  to  pay  the 
least  regard  to  it,  because  it  was  mere  opinion  and 
not  evidence.  The  same  doctrine  was  laid  down  in 
a  case  of  Durrell  v.  Bederley,  by  Qibbs,  C.  J.,  though 
he  received  the  evidence  on  great  pressure.  He  said, 
*  The  opinion  of  the  underwriters  on  the  materiality 
of  facts  and  the  effect  they  would  have  had  upon 
the  premium  is  not  admissible  in  evidence.'  Lord 
Mansfield  and  Lord  Kenyon  discountenanced  this 
evidence  of  opinion,  and  I  think  it  ought  not  to  be 
received.  It  is  the  province  of  a  jury  and  not  of 
individual  underwriters  to  decide  that  facts  ought  to 
be  communicated.  It  is  not  a  question  of  science,  in 
which  scientific  men  will  mostly  think  alike,  but  a 
question  of  opinion,  liable  to  be  governed  by  fancy, 
and  in  which  the  diversity  might  be  endless.  Such 
evidence  leads  to  nothing  satisfactory  and  ought  to 
be  rejected." 

It  will  appear  from  this  judgment  that  the  prin- 
ciples, as  stated  above,  are  recognized  and  acted  on 
universally,  and  that  the  only  practical  difficulty  in 
applying  them  exists  in  the  question  as  to  what  is 
and  what  is  not  a  subject  of  scientific  inquiry.    The 
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inolination  of  modem  authorities  appears  to  be  to 
-enlarge  tlie  definition;  and  it  is  probable  that  if 
Carter  v.  Boehm^  and  Campbell  v.  Mickardsy  were  to 
be  decided  again,  it  would  be  held  that  the  nature  of 
mercantile  traffic,  and  the  principles  of  insurance  in 
particular,  are  sufficiently  recondite  to  entitle  them  to 
the  privilege  which  was  disallowed  in  those  cases  (»). 
In  patent  cases,  although  scientific  witnesses  are 
often  asked  whether  there  has  been  an  infringement, 
their  evidence  on  that  point  is  strictly  inadmissible  {j). 
In  Greville  v.  Chapman  (A;),  which  was  an  action  for 
libel  arising  out  of  a  racehorse  transaction,  it  was 
held  by  Lord  Denman  himself,  that  a  member  of  the 
Jockey  Club  might  be  asked  as  a  witness,  whether 
he  did  not  consider  a  certain  course  of  conduct  to  be 
dishonourable.  A  skilled  witness  may  not  only  say 
that  he  formed  an  opinion,  but  that  he  acted  on  that 
opinion,  and  his  acting  upon  it  is  a  strong  corrobora* 
tion  of  its  truth  (/). 

The  evidence  of  experts  must  be  received  with 
caution,  because,  according  to  Lord  Campbell  (m), 
**  they  come  with  such  a  bias  on  their  minds  to  support 
the  cause  in  which  they  are  embarked,  that  hardly  any 
weight  should  be  given  to  their  evidence."  It  is  also 
deserving  of  remark,  that  there  is  no  English  case  in 
which  a  witness  has  been  indicted  for  perjury  in  a 

(0    1  Sm.  L.  C.  286  a  ;  Eiekardi  v.  Murdoch,  10  B.  &  C.  627. 

Ij)  Per  Lord  Wendeydale,  Seed  v.  Higgins,  8  H.  L.  Cas.  666. 

(A)  6  Q.  B.  731. 

(/)  Stephenson  v.  River  Tyne  Commiseioners,  17  W*.  R.  690. 

(w)  10  C.  &  F.  191.  See  also  the  yiews  of  Jeasel,  If.  B.,  as  to 
expert  evidence,  in  Lord  Abinger  y.  Ashton,  L.  R.,  17  Eq.  378 ; 
22  W.  B.  682. 


EVIDENCE  IN  MATTERS  OF  OPINION.  113 

mere  matter  of  opinion ;  nor  does  it  seem  that  an  in- 
dictment would  He,  unless  the  opinion  given  amounts 
to  the  assertion  of  a  fact  that  is  untrue  or  suggests 
an  inference  that  is  obviously  false. 

Books,  and,  in  particular,  dictionaries  (n),  are  ad- 
missible to  show  the  sense  in  which  words  are  used ; 
and  especially  in  cases  of  libel  defendants  have  been 
permitted  to  refer  largely  to  previous  publications, 
and  to  read  them  as  part  of  their  defence,  in  order 
to  show  that  certain  forms  of  expression  were  not 
meant  as  matter  of  reproach  or  ridicule ;  and  to  ex- 
plain whether  they  have  been  used  in  a  metaphorical 
or  literal  sense.    Books  also  may  be  used  to  show  the 
opinions  of  their  writers  on  their  subjects ;  but  such 
opinions  cannot  be  made  evidence  of  specific  facts. 
*'  Thus,  it  is  not  competent  in  an  action  for  not  farm- 
ing according  to  covenant,  to  refer  to  books  for  the 
purpose  of  showing  what  is  the  best  way  of  farming ; 
nor  in  an  action  on  the  warranty  of  a  horse  would 
it  be  allowable  to  refer  to  works  of  a  veterinary 
surgeon  to  show  what  is  unsoundness"  (o).     So  in  an 
action  for  a  libel  charging  the  plaintiff  with  being  a 
rebel  and  traitor,  "because  he  was  a  Eoman  Catholic," 
the  defendant  was  not  allowed  to  justify  by  citing 
books  of  authority  among   the   Eoman   Catholics, 
which  seemed  to  show  that  their  doctrines  were 
inimical  to  loyalty  (/>).     In  all  such  cases,  as  also  in 
the  proof  of  foreign  law,  the  evidence  Lb  matter  of 


(ff)  Clements  t.  Golding^  2  Camp.  25. 

(o)  Per  Pollock,  C.  B.,  Larhy  v.  Ouselcy^  1  H.  &  N.  12. 

\p)  Darby  v.  Ouaeley,  1  H.  &  N.  1. 

P.  I 
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Boience,  which  must  be  given  by  experts  or  scientific 
witnesses  in  court.  Books  are  only  hearsay,  often  of 
the  most  vague,  inconsistent  and  remote  character ; 
statements  made  by  absent,  perhaps  anonymous, 
witnesses,  who  write  without  being  under  the  fear 
of  the  spiritual  or  secular  penalties  of  an  oath,  and 
without  being  subject  to  cross-examination.  It  is 
plain,  therefore,  on  the  first  principles  of  evidence, 
that  they  are  without  any  of  the  elements  of  legal 
credibility. 

The  general  rule  will  not  be  construed  to  exclude 
from  the  consideration  of  a  jury  anything  which 
would  assist  them  in  making  up  their  minds  upon 
the  facts  in  dispute,  but  is  intended  simply  to  prevent 
the  functions  of  the  jury  being  usurped  by  the  wit- 
ness, which  would  be  done,  were  he  allowed  to  lead 
their  opinion  by  his  own. 

By  Ord.  38,  r.  3  of  the  E.  S.  C,  1883,  in  affidavits 
in  support  of  interlocutory  motions,  statements  as 
to  the  belief  of  the  witness,  with  the  grounds  thereof, 
are  admissible,  but  all  other  affidavits  are  to  be  con- 
fined to  such  facts  as  the  witness  is  able  of  his  own 
knowledge  to  prove.  Proceedings  which  finally 
decide  the  rights  of  parties  are  not  interlocutory 
within  the  meauing  of  this  rule  (q). 

-^ ■ ■ ■ ■ 1-    m       -      ^  T  wr  !■  -  -  ■     m 

(q)  GUhert  v.  Endean,  L.  R.,  9  Ch.  D.  260 ;  27  "W.  B.  252. 
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CHAPTER  VII. 


PRIVILEGE. 


Except  when  some  positive  rule  intervenes,  a  wit- 
ness is  compellable  to  answer  any  question  that  may 
be  put  to  him.  It  is  generally  imderstood  now,  that 
a  witness  may  be  asked  any  question  (except  questions 
tending  to  show  that  he  has  been  guilty  of  adultery)  ; 
but  there  are  many  questions  which  he  will  not  be 
compellable,  and  some  which  he  will  not  be  permitted, 
f .  e.  is  not  competent,  to  answer.  So  in  documentary 
evidence  every  writing  is  admissible,  except  when  it 
is  excluded  by  a  similar  principle  of  law. 

Wherever  a  witness  is  not  compellable  or  not  com- 
petent to  answer  any  question,  it  is  because  some 
privilege  intervenes,  which  privilege  is  sometimes 
that  of  the  witness  himself,  sometimes  that  of  another 
person,  and  sometimes  that  of  the  state  which  asserts 
the  right  of  excluding  certain  kind  of  evidence  on 
grounds  of  public  policy.  Where  the  privilege  is 
that  of  the  witness  himself,  he  may  waive  it  and 
answer  the  question ;  where  the  privilege  is  that  of 
another  person,  such  person  may  waive  it  and  permit 
the  witness  to  answer,  but  the  waiver  cannot  proceed 
from  the  witness  himself.  Where,  in  reliance  on 
privilege,  a  witness  refuses  to  answer,  or  is  not 
allowed    to  answer    any  question,  no  presumption 

i2 
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arises  that  the  eTidence  so  withheld  is  unfavourable 
to  any  person. 

The  different  kinds  of  privilege  will  be  gathered 
from  the  following  rules,  viz. : — 

Cnminating  Questions. 

A  witness  is  not  compellable  to  answer  any 
question  tending  to  criminate  himself. 

J.  e.  on  the  principle  nemo  tenetur  seipsum  proderey, 
a  witness,  whether  a  party  to  a  suit  or  not,  cannot  be 
compelled  to  answer  any  question,  whether  put  vivd  toce 
or  in  the  form  of  a  written  interrogatory,  the  answer 
to  which  may  expose,  or  tend  to  expose,  him  to  a 
criminal  charge,  penalty,  or  forfeiture  of  any  kind. 
This  rule  is  recognized  and  expressed  by  the  Law  of 
Evidence  Amendment  Act,  1851,  which,  after  making 
the  parties  to  civH  actions  and  suits  competent  and 
compellable  mtnesses  on  behalf  of  either  party,  en- 
acts  that  nothing  in  the  act  shall  render  any  person 
compellable  to  answer  any  question  tending  to  crimi- 
nate himself  or  herself  (a).  On  a  similar  groimd,  th& 
production  of  a  document  may  be  refused. 

In  jR.  V.  Oarhett  (J),  it  was  held  that  a  witness  is 
not  compellable  to  answer  a  question,  if  the  court  be 
of  opinion  that  the  answer  might  tend  to  criminate 
him.  It  was  also  held  in  the  same  case  that  the 
court  may  compel  a  witness  to  answer  any  such 
question ;   but  that  if  the  answer  be  subsequently 


(a)  14  &  15  Vict.  c.  99,  B.  3. 
\b)  1  Den.  236. 
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iised  against  the  witness  in  a  criminal  proceeding, 
«iid  a  oonviction  obtained,  judgment  will  be  respited 
and  the  conviction  reversed.  In  JR.  v.  Boyes  {c) 
Gockbnm,  0.  J.,  in  delivering  the  judgment  of  the 
court,  said :  ^'  To  entitle  a  party  called  as  a  witness 
to  the  privilege  of  silence  the  court  must  see  from 
the  circumstances  of  the  case  and  the  nature  of  the 
evidence  which  the  witness  is  called  to  give,  that 
there  is  reasonable  ground  to  apprehend  danger  to 
the  witness  from  his  being  compelled  to  answer. 
We  indeed  quite  agree  that  if  the  fact  of  the  witness 
being  in  danger  be  once  made  to  appear,  great  lati« 
tude  should  be  allowed  to  him  in  judging  for  him- 
self of  the  effect  of  any  particular  question ;  there 
being  no  doubt,  as  observed  by  Baron  Alderson  in 
Osborne  v.  London  Dock  Co,  (o?),  that  a  question 
which  might  appear  at  first  sight  a  very  innocent 
one  might,  by  affording  a  link  in  a  chain  of  evi- 
dence, become  the  means  of  bringing  home  an 
offence  to  the  party  answering.  Subject  to  this 
reservation  a  judge  is,  in  our  opinion,  bound  to 
insist  on  a  witness  answering,  unless  he  is  satisfied 
that  the  answer  wUl  tend  to  place  the  witness  in 
peril."  This  statement  of  the  law  was  approved 
and  adopted  by  the  Court  of  Appeal  in  the  recent 
•case  of  Ex  parte  Reynolds  (e). 

It  is  settled  that  it  is  no  ground  for  a  witness  to 
refuse  to  go  into  the  box,  that  the  question  will 


(c)  1  B.  A;  S.  311. 

{d)  10  Ex.  698. 

(t)  L.  B.,  20  Ch.  D.  294  ;  61  L.  J.,  Ch.  756 ;  30  W.  R.  651. 
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criminate  him,  and  that  he  will  refuse  to  answer  iL 
The  privilege  can  be  claimed  only  by  the  witness 
himself  after  he  has  been  sworn  and  the  objection- 
able question  put  to  him  (/),  and  the  witness  must 
pledge  his  oath  that  he  believes  the  answer  will  tend 
to  criminate  him.  If  he  assigns  a  reason  for  not 
answering,  which  in  the  opinion  of  the  court  is  in- 
sufficient, he  will  be  compellable  to  answer.  He 
can  claim  his  privilege  at  any  time,  and  does  not 
waive  it  altogether  by  omitting  to  claim  it  at  an 
earlier  opportunity  {ff).  A  judge  ought  to  caution  a 
witness,  where  a  privilege  exists,  that  he  is  not 
bound  to  answer  (h). 

In  E.  V.  All  SaintSy  Worcester  (i).  Lord  Ellen- 
borough  held  that  a  wife  was  competent  to  answer 
questions  criminating  her  husband,  and  that  the 
answers  were  not  excluded  on  the  ground  of  publio 
policy:  but  B^yley,  J.,  was  of  opinion  that  a  wife 
who  threw  herself  upon  the  protection  of  the  court 
would  not  be  compelled  to  answer.  There  is  no 
doubt  that  a  wife  cannot  be  compelled  to  answer  any 
question,  which  may  expose  her  husband  to  a  charge 
of  felony  {k). 

A  witness  may  waive  his  privilege  and  answer  at 
his  peril  (/).      The  privilege   extends  to  cases  in 


(/)  Boyle  V.  JFiseman,  10  Ex.  647. 
(ff)  Jt.  V.  Garhett,  1  Den.  268. 

(A)  Per  Maule,  J.,  Fithe^'  t.  Ronalds,  12  C.  B.  762;  Faxton  v. 
Douglas,  16  Ves.  242. 
(i)  6  M.  &  S.  194. 
{k)  Cartwright  v.  Green,  8  Ves.  410. 
(/)  Faxton  v.  Douglas,  16  Ves.  242. 
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which  an  answer  might  subject  the  witness  to  penal- 
ties or  forfeitures  {m)  ;  but  he  oannot  refuse  to 
answer  any  question,  relevant  to  the  issue,  on  the 
ground  that  his  answer  would  show  that  he  owed 
a  debt,  or  would  otherwise  expose  him  to  a  civil 
action  (n). 

Some  difficulties  arise  in  the  application  of  the 
general  rule  in  consequence  of  the  special  limitations 
which  have  been  put  on  it  by  several  statutes,  which 
have  enacted  expressly  that  a  witness  cannot  refuse 
to  answer  matters  to  which  they  refer,  on  the  ground 
that  the  answers  would  criminate  him ;  but  that 
such  answers  shall  not  be  used  against  him  in  a 
criminal  proceeding  arising  out  of  the  same  tran- 
saction. By  the  Larceny  Act,  1861  (o),  s.  85, 
nothing  in  the  previous  provisions  therein  affecting 
fraudulent  agents,  factors,  bankers,  attorneys,  trus- 
tees, officers  of  companies,  &c.,  is  to  e^^title  any  such 
person  to  refuse  to  answer  a  bill  in  equity,  or  ques- 
tions or  interrogatories  in  any  civil  proceeding  or 
bankruptcy  investigation,  but  no  prosecution  is  to 
be  instituted  for  any  ofEenoe  so  disclosed  in  a  pro- 
ceeding bond  fide  instituted  by  an  aggrieved  person. 
So,  by  the  Merchandise  Marks  Act,  1862  (^),  s.  11, 
nothing  in  the  act  is  to  exempt  or  excuse  any  person 
from  answering  or  making  discoveiy  upon  examina- 
tion or  upon  a  trial  or  otherwise  in  any  civil  pro- 

(m)  Calm  T.  Hardacre^  3  Taunt.  424  ;  cf .  Fye  y.  Butterfield,  5  B. 
k  S.  829. 

(n)  46  Qeo.  3,  c.  37. 
(o)  24  ft  25  Vict.  c.  96. 
(p)  25  &  26  Vict.  c.  88. 
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ceeding,  provided  that  no  compulsoiy  evidenoe,  state- 
ment, or  discovery  is  to  be  admissible  in  any  indict- 
ment or  other  proceeding  under  the  act.    Again, 
by  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883  (q),  s.  59,  no  person  called  as  a  witness  respect- 
ing an  election  before  any  election  court  is  to  be 
excused  from  answering  questions  relating  to  any 
offence  at  or  connected  with  such  election,  on  the 
ground  that  the  answer  might  criminate  or  tend  to 
criminate  himself,  or  on  the   ground  of  privilege, 
provided  that  a  witness  who  answers  truly  all  ques- 
tions which  he  is  required  to  answer  is  to  be  entitled 
to  a  certificate  of  indemnity  stating  that  he  has  so 
answered,  and  an  answer  to  questions  put  by  or 
before  an  election  court  is  not  to  be  admissible  against 
the  witness  in  any  civil  or  criminal  proceeding, 
except  for  perjury  in  respect  of  such  evidence.     This 
provision  applies  also  to  the  examination  of  wit- 
nesses before  election  commissioners.    An  analogous 
provision  is  contained  in  the  Explosive  Substances 
Act,  1883  (r),  s.  6. 

By  Lord  Bramwell's  Bill,  which  proposes  to 
render  the  person  charged  with  an  ofifence  a  com- 
petent witness  on  every  hearing  at  every  stage  of 
such  charge,  it  is  provided  that  '*  no  person  so  charged 
being  a  witness  on  any  hearing  of  such  charge,  shall 
have  the  right  to  refuse  to  answer  any  question  on 
the  ground  that  it  would  tend  to  criminate  him  or 
her  as  to  the  offence  charged,  unless  the  court  before 
whom  such  hearing  shall  take  place  shall  think  fit." 

{q)  46  &  47  Vict.  c.  61.  (r)  46  &  47  Vict.  c.  8. 
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In  cases  where  the  oidginal  proceedings  are  under 
the  Bankruptcy  Acts,  the  extent  of  a  witness's  privi- 
lege has  been  a  subject  of  much  controversy.  Where 
the  bankrupt  answers  without  claiming  his  privi- 
lege  his  answer  may  be  given  in  evidence  against 
Mm  on  a  criminal  charge,  precisely  as  any  volun- 
tary statement  is  at  all  times  admissible  against 
fi  prisoner  («).  Even  where  the  answer  was  clearly 
<x)mpulsory,  or  where  it  was  obtained  from  the 
l)ankrupt  by  a  threat  of  the  commissioner  that  he 
would  commit  him  if  he  did  not  answer  a  clearly 
criminatory  question,  it  was  held  by  a  majority  of 
judges  that  as  such  a  question  might  be  put  to  him 
lawfully  under  the  Bankruptcy  Act  of  1849  {()  (by 
which  a  bankrupt  might  be  examined  touching  all 
matters  relating  to  his  trade,  dealings,  or  estate),  the 
privilege  of  the  witness  was  removed  by  the  statute, 
and  therefore  the  answer  might  be  used  against  him 
on  a  criminal  charge.  *^  The  result  seems  to  be 
that  a  question  cannot  be  put  to  a  bankrupt  which 
does  not  touch  his  trade,  dealings,  or  estate,  or  the 
•direct  object  of  which  is  to  show  that  he  has  com- 
mitted a  criminal  act,  yet  that  he  cannot  refuse  to 
answer  a  question  which  does  touch  his  trade,  deal- 
ings, or  estate,  although  the  answer  may  seem  to 
show  that  he  has  concealed  his  effects  or  been  guilty 
of  any  other  offence  connected  with  his  bank- 
ruptcy "(ti).     This  doctrine  was  dissented  from  by 


(#)  B.  T.  Shggett,  Dears.  666. 

(0   12  &  13  Vict.  c.  106,  8.  117. 

(m)  Per  Lord  Campbell,  R.  v.  Scott,  1  D.  &  B.  66. 
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Coleridge,  J.  (y),  and  has  been  doubted  since  (s). 
In  another  c«ise  (s),  the  prisoners  had  been  indicted 
under  5  &  6  Vict.  c.  39,  for  embezzlement  as  brokera 
and  agents,  and  relied  on  the  6th  section,  which  pro- 
vides "  that  no  agent  shall  be  liable  to  be  convicted 
by  any  evidence  whatsoever  in  respect  of  any  act 
done  by  him  if  he  shall  at  any  time  previously  to  hi& 
being  indicted  for  such  offence  have  disclosed  the 
same  in  any  examination  or  deposition  before  any 
commissioner  in  bankruptcy."  After  committal  the 
prisoners  stated  facts  before  the  commissioner,  which 
had  been  proved  already  before  the  magistrate,  and 
on  which  they  were  subsequently  convicted.  They 
relied  on  their  depositions  before  the  commissioner 
as  a  statutory  defence.  A  majority  of  the  court 
held  against  a  large  minority  that  a  statement  by  the 
prisoners  of  facts  which  were  known  previously 
aliunde  was  not  a  disclosure  within  the  statute,  and 
that,  therefore,  the  prisoners  were  properly  con- 
victed. The  same  question  was  raised  in  R.  v. 
Robinson  (a),  and  decided  in  accordance  with  R.  v. 
Scotty — Kelly,  C.  B.,  remarking,  "I  cannot  but 
think  that  this  decision  is  at  variance  with  the 
principle  of  law  that  no  man  is  bound  to  criminate 
himself,  but  it  was  a  decision  of  this  court  and 
followed  in  R.  v.  Skeen.^^ 

In  a  case  under  the  Bankruptcy  Act,  1869  (6), 
ss.  96  and  125,  statements  made  on  an  examination 

(y)  B,  V.  Scott,  1  D.  &  B.  66. 

(r)  M.  V.  Skeen,  BeU,  97. 

[a)  L.  R.,  1  C.  0.  R.  80 ;  36  L.  J.,  M.  C.  78  ;  16  W.  R.  966. 

\h)  32  &  33  Vict.  c.  71. 
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lander  the  act  taken  before  a  registrar  by  a  person 
who  had  filed  a  petition  for  liquidation,  were  ad- 
mitted as  eyidenoe  against  bim  on  an  indictment 
under  the  Debtors  Act,  1869  {c)^  s.  11,  and  the 
court  held  that  the  debtor,  by  attending  the  exami- 
nation, had  waived  the  right  of  objecting  to  any 
irregularity  in  holding  it  (d) ;  and,  as  a  general  rule^ 
all  depositions  on  oath  legally  taken  are  evidence 
against  a  witness  on  a  subsequent  criminal  charge,, 
especially  if  he  had  not  objected  to  them  as  crimi- 
natory (e). 

When  the  question  is  merely  degrading  to  the  wit- 
ness, and  its  object  is  to  discredit  his  testimony  by 
showing  him  to  be  of  a  disreputable  character,  the 
authorities  are  conflictiDg  as  to  the  privilege  of  the 
witness  in  refusing  to  answer.  G-enerally,  it  appears 
to  be  dear  that  such  a  question  may  be  asked ;  but 
that  where  it  is  not  material  to  the  issue,  and  its 
object  is  merely  to  degrade  the  character  of  the 
witness,  he  is  not  compellable  to  answer  it.  Thus, 
an.  a  charge  of  rape,  or  indecent  assault,  the  prose- 
cutrix cannot  be  compelled  to  say  whether  she  has 
had  connection  with  other  men,  or  particular  persons; 
nor  can  evidence  of  such  connection  be  received,  for 
if  she  has  once  denied  it  her  answer  is  final  (/).     So» 


(e)  32  &  33  Vict.  c.  69. 

{d)  S,  T.  Widdop,  L.  R.,  2  C.  C.  R.  3 ;  42  L.  J.,  M.  C.  9  ;  21 
W.  B.  175. 

{e)  M.  T.  CooU,  42  L.  J.,  P.  C.  446  ;  21 W.  B.  653  ;  L.  R.,  4  P.  C. 
699. 

(/)  R,  T.  Holme$,  L.  R.,  1  C.  C.  R.  334 ;  41  L.  J.,  M.  C  12  ;  20 
W.  R.  123. 
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in  an  action  of  seduction,  the  Tfoman  is  not  oom- 
pellable  to  say  whether  she  has  had  connection  with 
other  men  previous  to  the  alleged  seduction ;  but  the 
defendant  may  prove  such  previous  connection  in 
reduction  of  damages  (g). 

Equity  has  carried  this  rule  further  than  common 
law,  for  not  only  is  a  witness  ,not  compelled  to 
answer  any  question  which  would  subject  him  to  a 
oriminal  charge,  or  to  any  pains  or  penalties,  but  he 
is  not  compelled  to  answer  any  question  which 
would  subject  him  to  ecclesiastical  censure,  or  to  a 
forfeiture  of  interest ;  and  the  protection  is  said  to  be 
extended  even  to  cases  where  the  answer  would  prove 
the  witness  guilty  of  great  moral  turpitude,  sub- 
jecting him  to  penal  consequences  (h). 

When  the  reason  for  the  privilege  ceases  the  privi- 
lege will  cease  also;  and  therefore  if  a  penalty  or 
forfeiture  would  enure  for  the  benefit  of  a  plaintiff  and 
he  waives  the  same,  or  when  the  time  for  suing  for 
a  penalty  has  expired,  a  witness  is  compellable  to 
answer,  as  also  he  is  if  by  contract  he  is  boimd  to 
answer,  notwithstanding  the  consequences  (i).  So 
also  a  witness  is  compellable  to  answer  if  the  only 
person  entitled  to  sue  for  the  penalty  or  enforce  the 
forfeiture  is  dead  (k) ;  as  also  when  the  offence  has  been 
pardoned.  When  a  person  incurs  no  penalties,  the 
alleged  illegality  of  a  transaction  is  no  excuse  {I). 

(ff)  DoddY,  XorrU,  3  Camp.  619. 

(A)  Wigram  on  Disoovery,  81  ;  Itfitfqrd  on  Pleading,  194. 

(•)  Wig^ram  on  Diaooyeiy,  83. 

{k)  Anon.,  1  Vem.  60. 

(/)    JTilliams  t.  Trye,  18  Beav.  366. 
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Professional  Communications. 

Counsel,  solicitors,  and  their  clerks  are  not 
permitted  to  disclose  communications 
which  have  been  made  to  them  in  pro- 
fessional confidence  by  their  clients, 
without  the  consent  of  such  clients ;  nor 
can  a  man  be  compelled  to  disclose  any 
communication  which  he  has  made  in 
professional  confidence  to  his  solicitor. 

When  the  relation  of  solicitor  and  client,  or  of 
counsel  and  client,  has  been  established,  then  this 
rale  operates,  and  neither  the  solicitor  nor  counsel 
can  be  compelled  or  will  be  permitted  (;w),  without 
the  consent  of  the  client,  to  make  any  disclosure  or 
admission  which  may  be  fairly  presumed  to  have 
been  communicccted  by  the  client,  with  reference  to 
the  matter  in  issue,  under  an  implied  promise  of 
secrecy.  The  privilege  does  not  terminate  with  the 
relationship,  and  when  a  solicitor  has  ceased  to  act 
for  a  client  he  will  be  restrained  by  injunction  from 
divulging  what  he  has  learnt  from  his  old  client  to 
any  new  one  (n).  The  rule  extends  to  Scotch 
lawyers ((?).  In  the  absence  of  such  a  rule,  "no 
man  would  dare  to  consult  a  professional  adviser 
with  a  view  to  his  defence,  or  the  enforcement  of  his 
rights"  {p).     There  is  no  doubt  now  that  a  client 

{m)  Wibon  v.  Jtastall,  4  T.  R.  759. 

(ii)  Letcit  V.  Smith,  1  ]tf.  &  O.  417 ;  see  LittU  v.  Kingatcood 
Collin-itt  Co.,  L.  R.,  20  Oh.  D.  733;  61  L.  J.,  Ch.  498;  31  W.R.  178. 

(o)  Laurence  v.  Campbell,  4  Drew.  485. 

[p)  Per  Lord  Srougham,  Bolton  v.  Corporation  of  Liverpool,  1  M. 
&  E.  94. 
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can  withhold  communications  made  to  Ms  solicitor, 
and  that  the  privilege  applies  to  any  communica- 
tions  whether   made   before   or   during   litigation, 
or  without   reference  to    any    litigation,   provided 
they  are  professional  commimications  passing  in  a 
professional  capacity  (q).    A  person  cannot  be  com- 
pelled to  dividge  his  knowledge,  information  and 
belief  on  any  matter  of  fact  as  to  which  he  has  no 
personal  knowledge,  but  only  a  knowledge  or  infor- 
mation   derived    from    privileged    communications 
made  to  him  by  his  solicitors  or  their  agents  (r).    If, 
however,  a  person  having  obtained  information  from 
his  solicitor  verifies  it  for  himself — as  if  being  told  by 
bis  solicitor  that  there  is  a  tombstone  in  a  particular 
place,  he  goes  and  looks  at  it — ^then  his  knowledge  is 
no  longer  privileged.    Nor  can  a  man  claim  privilege 
for  a  deed  simply  on  the  ground  that  his  solicitor 
obtained  it  from  him  in  the  course  of  litigation  («). 

The  law  on  the  subject  now  under  consideration 
was  thus  stated  by  Jessel,  M.  E.,  in  Wheekr  v.  Le 
Marchant  {t)  : — "  The  actual  communication  to  the 
solicitor  by  the  client  is  of  course  protected,  and  it  is 
equally  protected  whether  it  is  made  by  the  client  in 
person  or  is  made  by  an  agent  on  behalf  of  the  client, 
and  whether  it  is  made  to  the  solicitor  in  person  or 
to  a  clerk  or  subordinate  of  the  solicitor  who  acts  in 
his  place  and  under  his  direction.     Again,  the  evi- 

(q)  Minet  v.  Morgan,  L.  R.,  8  Ch.  361 ;  42  L.  J.,  Ch.  627 ;  21 
W.  R.  467. 

(r)  Zyell  v.  Eentiedy,  L.  R.,  9  App.  Cas.  81 ;  63  L.  J.,  Ch.  449  ; 
32  W.  R.  497. 

(a)  Per  Lord  Blackburo,  Lyell  y.  Ketmedy,  ubi  supra. 

(0  L.  R.,  17  Ch.  D.  682;  60  L.  J.,  Ch.  796. 
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denoe  obtained  by  the  solicitor  or  by  his  direction  or 
st  his  instance,  even  if  obtained  by  the  client,  is  pro- 
teoted,  if  obtained  after  litigation  has  been  com- 
menced or  threatened,  or  with  a  view  to  the  defence 
or  prosecution  of  such  litigation.  So,  again,  a  com- 
munication -with  a  solicitor  for  the  purpose  of 
obtaining  legal  advice  is  protected,  though  it  relates 
to  a  dealing  which  is  not  the  subject  of  litigation, 
provided  it  be  a  communication  made  to  the  solicitor  in 
that  character  and  for  that  purpose."  The  passage  just 
cited  bears  also  upon  the  following  further  rules : — 

All  documents  which  come  into  existence 
for  the  purpose  of  being  communicated 
to  a  solicitor  with  the  object  of  obtaining 
his  advice,  or  of  enabling  him  to  pro- 
secute or  defend  some  contemplated  or 
threatened  Utigation  are  privileged ;  and 
it  is  immaterial  whether  they  are  actually 
laid  before  the  solicitor  or  not. 

Therefore  in  an  action  (y)  by  a  company  against 
their  former  engineer  to  recover  various  sums  of 
money  alleged  to  have  been  wrongly  debited  against 
them  the  following  documents  were  held  to  be  privi- 
leged:— (1)  A  transcript  of  shorthand  writer's  notes 
of  a  conversation  between  a  chimney-sweep  employed 
by  the  company  and  the  company's  engineer  for  the 
purpose  of  such  engineer's  obtaining  information  and 
reporting  the  same  to  the  board  of  directors,  to  be 
furnished  to  the  company's  solicitor  for  his  advice  in 

(y)  Southwark  Water  Co,  y.  Quick,  L.  R.,  3  Q.  B.  D.  315  ;  47 
L.  J.,  Q.  B.  258 ;  26  W.  R.  341. 
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relation  to  the  intended  action.  N.B, — This  tran- 
script  was  not  submitted  to  the  solicitor.  (2)  Tran- 
scripts of  shorthand  writer's  notes  of  interviews 
between  the  chairman  of  the  company  and  the  engi* 
neer  and  certain  inspectors  of  the  company,  obtained 
with  a  view  of  submitting  the  same  to  their  com- 
pany's solicitor  for  advice  in  relation  to  the  intended 
action.  N.B. — These  transcripts  were  afterwards 
handed  to  the  solicitor.  (3)  A  statement  of  facts, 
drawn  up  by  the  chairman  of  the  company  to  b& 
submitted  to  the  company's  solicitor  for  advice  in 
relation  to  the  intended  action.  N,B. — This  state- 
ment was  afterwards  submitted  to  the  solicitor. 

The  litigation  which  is  contemplated  or 
threatened  must  be  some  specific  litiga- 
tion, and  not  litigation  generally  \z). 
But  it  need  not  be  litigation  with  the 
particular  adversary  against  whom  the 
privilege  is  raised,  and  a  document 
which  is  privileged  in  one  action  will  be 
privileged  in  any  subsequent  action^ 
whether  the  parties  and  issues  are  tlie 
same  or  not ;  the  rule  being,  *^  onco 
privileged  always  privileged  "  \a). 

Documentary  and  other  information  obtained 
from  third  persons  by  a  solicitor  to  enable  him  to 
advise  his  client,  but  not  with  reference  to  any  litiga- 
tion contemplated  or  anticipated,  is  not  privileged. 

{£)  See  Wettinghouse  v.  Midland  Railway  Co.,  48  L.T.,N.  S.462. 
(a)  Per  Cockbum,  C.  J.,  Bnllock  v.  Corrie^  L.  R.,  3  Q.  B.  D. 
358  ;  47  L.  J.,  Q.  B.  353  ;  26  W.  R.  330. 
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Thus  where  a  solicitor,  having  been  consulted  in  a 
matter  as  to  which  no  dispute  had  arisen,  and  being 
desirous  of  knowing  some  further  facts  before  giving 
his  advice,  applied  to  a  surveyor  to  tell  him  what 
was  the  state  of  a  given  property,  it  was  held  that 
the  information  was  not  privileged  (6). 

AH  evidence  obtained  by  a  solicitor  or  by  his 
direction,  even  if  obtained  by  the  client, 
is  privileged,  if  obtained  after  litigation 
lias  been  commenced  or  threatened  (c). 

This  proposition  may  also  be  put  thus — no  litigant 
has  a  right  to  see  that  which  comes  into  existence  as 
materials  for  his  adversary's  brief.  But  although  a 
party  is  not  entitled  to  see  his  opponent's  evidence, 
lie  is  entitled  to  know  the  facts  on  which  he  relies 
to  establish  his  case  {d ). 

When  a  solicitor  holds  a  document  for  his  client, 
lie  cannot,  against  the  will  of  the  client,  be  compelled 
to  produce  it  by  a  person  who  has  an  equal  interest 
in  it  with  his  client  ((?).  A  solicitor  may  be  asked 
whether  he  has  papers  of  his  client  in  court ;  and 
if  by  his  answer,  which  is  compulsory,  he  admits  the 
iact,  secondary  evidence  of  their  contents  may  be, 
given  if  the  originals  are  not  produced  (/).     If  a 

(*)  Wheeler  v.  U  Marchaut,  L.  R.,  17  Oh.  D.  675 ;  60  L.  J., 
€h.  793. 

(r)  Ibid.,  and  cf.  Cotton,  L.  J.,  LyellY.  Kennedy y  L.  B.,  23  Oh. 
D.  404. 

{d)  Cf.  Eade  y.  Jacobs^  L.  R.,  3  Ex.  D.  335 ;  47  L.  J.,  Ex.  74  ; 
26  W.  R.  159. 

(e)  NewUm  t.  Chaplin,  10  C.  B.  356. 

{/)  Dwyer  v.  CoUim^  7  Ex.  639. 

F.  K 
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solioitor  be  subpoenaed  to  produce  a  dooument  which: 
he  holdB  for  a  olienty  he  may,  in  his  disaretion,  refuse* 
to  produce  it,  and  to  answer  any  question  as  to  its. 
contents ;  and  the  judge  ought  not  to  examine  it  to 
ascertain  whether  it  ought  to  be  withheld  (g). 

Where  an  attorney  had  been  subpoenaed  to  pro- 
duoe  a  deed  which,  at  the  trial,  he  refused  to  produce 
by  the  express  instruction  of  his  client  (A),  the  party 
by  whom  he  was  subpoenaed  then  called  another 
witness  to  give  secondary  evidence  of  the  deed,  by 
means  of  a  copy.  The  second  witness  stated  that 
he  had  a  copy  of  a  deed,  but  that  he  did  not  know 
whether  it  was  a  copy  of  the  deed  in  question  unless 
he  was  suffered  to  look  at  the  deed.  It  was  then 
suggested  that  he  should  be  allowed  to  look  at  th& 
names  of  the  parcels  and  the  parties  to  the  deed,  in 
order  to  identify  it.  The  first  witness  still  objected^ 
and  it  was  also  contended  on  the  opposite  side,  that 
the  first  Ivitness's  client  ought  to  have  been  called  to 
show  that  he  had  given  the  prohibition,  and  that  all 
sources  of  primary  evidence  had  been  exhausted. 
The  judge,  however,  ordered  that  the  second  witness 
should  be  allowed  to  look  at  the  indorsement  of  tho 
deed ;  and  when  the  latter  had  thus  identified  it,  the 
judge  received  the  copy  as  secondary  evidence.  An 
application  for  a  new  trial  was  made,  on  the  ground 
that  this  evidence  was  improperly  admitted ;  but  the 
court  upheld  the  ruling  of  the  Nisi  Prius  judge  on 
both  points.     Coleridge,  J.,  said  (t)  :   "  The  second 

(^)  Volent  V.  Soi/et'y  13  C.  B.  231. 
(A)  Phelps  V.  Prew,  3  E.  &  B.  430. 
(i)    23  L.  J.,  Q.  B.  243. 
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objection  is,  that  the  judge  improperly  overruled  the 
privilege  in  the  next  step  in  the  cause.     There  being 
some   doubt,  when  the  next  witness    was    called, 
whether  the  draft  which  .the  witness  was  speaking  of 
was  a  draft  of  the  deed  in  question,  the  judge,  in 
order  to  ascertain  that,  compelled  the  attorney  to 
produce  the  document  for  the  purpose  of  identifica- 
tion.    It  was  contended  that  it  was  a  breach  of 
privilege  to  produce  the  deed  in  evidence  for  any 
purpose  whatever;  but  whether  it  is  a  breach  of 
the  privilege  or  not,  must  depend  upon  the  circum- 
etanoes  of  each  case.     I  quite  agree  that  sometimes, 
as  in  Brand  v.  Akermariy  the  process  of  identification 
will  require  a  disclosure  of  the  contents  of  the  deed  ; 
and,  if  so,  I  think  the  inqmry  must  stop.     But  here 
I  do  not  see  that  anything  was  done  that  had  the 
effect  of  disclosing  the   contents   of  the   deed,   or 
violating  any  of  the  secrets  which  the  attorney  had 
intrusted  to  him  by  his  client.      The  indorsement 
might  disclose  that  the  deed  was  an  assignment ; 
but  of  what  property,  and  whether  it  was  of  the 
legal  or  equitable  estate,  it  would  not  disclose.      I 
think,  therefore,  the  learned  judge  was  right."     A 
solicitor  who  was  a  witness  to  a  deed  is  bound  to 
disclose  what  takes  place  at  the  time  of  its  execu- 
tion (Ar). 

The  rule  of  professional  confidence  is  held  to 
extend  to  all  cases  in  which  the  solicitor  or  counsel 
has  been  confided  in  as  such,  but  not  to  cases  where 
the  confidence  was  given  before   the  relation  was 

(k)  Robson  r.  Kifntj  5  Esp.  652. 

k2 
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formed;  or  after  it  has  ceased.  In  Gaimford  v. 
Orammar  {f)y  Lord  Ellenborough  said:  "I  fully 
accede  to  the  doctrine  laid  down  in  Cobden  v.  Ken-- 
dricky  and  WiUon  v.  JRastall,  which  is  no  more  than 
this,  that  a  communication  by  the  party  to  the  wit- 
ness, whether  prior  or  subsequent  to  the  relation  of 
client  and  attorney  subsisting  between  them,  is  not 
privileged.  But  this  relation  may  be  formed  before 
the  commencement  of  any  action.  The  solicitor 
may  be  retained  and  confided  in  as  such  in  contem- 
plation of  an  action  ;  and  shall  it  be  said  that  he  is 
bound  to  disclose  whatever  has  been  revealed  to  him 
previous  to  the  suing  out  of,  or  the  service  of,  the 
writ  ?  "  (g).  The  privilege  is  also  held  to  extend  to 
the  clerks  of  solicitors  and  barristers  to  whom  com- 
munications have  been  made  as  such  (/^) ;  and  to  an 
unprofessional  agent  employed  by  a  solicitor's  advice 
to  obtain  information  for  a  client  (t) ;  but  not  to 
cases  where  the  communication  has  been  made  to  the 
solicitor  (^),  or  his  clerk  (/),  while  they  have  not 
been  acting  in  their  professional  character.  It 
extends  to  communications  to  a  solicitor  who  ulti- 
mately refuses  a  retainer  (m),  and  to  communications 
made  to  a  solicitor  under  the  mistaken  impression 


(/)  2  Cam.  10, 

(^)  Cf .  Clark  v.  Clark,  1  M.  &  R.  3. 

(A)  Tai/hr  v.  Forster,  2  C.  &  P.  195  ;  Foole  v.  Haf/ue,  R.  &  M. 
165. 

(t)   Lafone  v.  Falkland  Islands  Co.^  4  K.  &  J.  39. 

{k)  R.  V.  Brewer,  6  C.  &  P.  363. 

(t)  Doe  T.  Jaimey,  8  0.  &  P.  99. 

(m)  Cromack  v.  Heathcote,  2  BroJ.  &  B.  4. 
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that  he  had  agreed  to  act  in  the  matter  (n).  A 
X)ersoii  who  is  not  a  soKcitor,  in  whom  confidence 
has  been  placed  under  a  mistaken  idea  that  he.  is  a 
solioitor,  will  not  be  compelled  to  disclose  the  oom- 
mnnication  (o) ;  but  a  written  opinion  given  by  an 
ex-Lord  Chancellor  to  a  friend  has  been  held  not  to 
be  privileged  (p). 

The  privilege  extends  to  all  knowledge  obtained 
by  the  solicitor  which  he  would  not  have  obtained 
if  he  had  not  been  consulted  professionally  by  his 
client  (q) ;  but  if  a  solicitor  was  aware  of  a  fact 
from  any  other  source  before  it  was  communicated 
to  him  by  his  client  his  knowledge  is  not  privi- 
leged (r).  It  has  been  held,  that  when  a  solicitor 
writes  letters  to  a  third  party  for  the  purposes  of  a 
suit  the  answers  are  privileged  ( a) ;  and  letters  pass- 
ing between  a  country  solicitor  and  his  town  agent 
are  privileged  (t).  In  an  action  by  the  payee  of  a 
pronussory  note  against  the  maker,  it  appeared  that 
the  plaintiff  had  acted  as  attorney  to  the  defendant, 
and  while  holding  that  capacity  had  obtained  docu- 
mentary evidence  from  the  defendant,  which  he 
stated  was  wanted  to  assist  her  in  preparing  a  case 
for  counsel ;  and  on  this  he  relied  to  take  the  note 


(«)  Smith  V.  Fell,  2  Curteis,  667. 
(o)   CaifeyY,  Jtiehards,  193eay.  401. 

(p)  Smith  Y.  J)anieU,  L.  B.,  18  £q.  649  ;  44  L.  J.,  Ch.  189 ;  22 
W.  R.  177. 

{q)  Greenhough  v.  GaskeU,  1  Myl.  &  K.  101. 
(r)  Cf.  Zewit  v.  Fennington,  29  L.  J.,  Ch.  670. 
(s)  Simp§on  y.  Famei,  33  Bear.  483. 
(/)   Catt  V.  Tourlc,  19  W.  R.  66. 
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out  of  the  statute  of  Limitations.  It  was  held 
that  the  evidence  was  inadmissible  for  the  plaintiff, 
Piatt,  B.,  observing  that  it  wotdd  never  have  been 
in  the  hands  of  the  attorney,  except  for  the  purpose 
of  his  preparing  a  case  for  counsel ;  and  Martin,  B., 
added :  "  The  client  might  be  in  error  in  thinking 
the  communication  necessary  to  be  laid  before 
counsel,  but  if  she  communicated  it  bond  fide^  con- 
sidering it  necessary,  the  communication  was  privi- 
leged and  could  not  be  divulged"  {u), 

A  remarkable  case,  partially  restricting  this  doc- 
trine, was  decided  some  years  since.  In  an  action 
for  false  imprisonment  and  malicious  prosecution  on 
a  charge  of  felony,  it  became  a  material  question 
whether  an  entry  in  a  book,  by  which  the  plaintiff 
acknowledged  the  receipt  of  money  which  the  defen- 
dant had  charged  him  with  embezzling,  existed  at 
the  time  when  the  plaintiff  was  examined  before  the 
magistrates,  or  had  been  made,  as  the  defendant 
alleged,  by  the  plaintiff  between  the  examination 
and  before  the  trial.  The  counsel  who  had  been 
concerned  for  the  plaintiff  before  the  magistrates, 
but  who  was  not  concerned  for  him  on  the  trial, 
happened  to  be  in  court  on  the  latter  occasion  ;  and 
at  the  suggestion  of  Jervis,  C.  J.,  after  consulting 
Cresswell,  J.,  he  was  called  for  the  defendant,  and 
asked  whether  the  entry  was  in  the  book  at  the  time 
of  the  examination  before  the  magistrate.  He  gave 
evidence  that  it  was  not ;  and  a  verdict  passed  for 
the  defendant.     On  a  rule  for  a  new  trial  on  the 

(tf)  Cleave  v.  Jones,  6  Ex.  673. 
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ground  that  this  evidenoe  was  improperlj  admitted, 
the  oomt  held  that  it  wda  properly  admitted,  because 
the  witness  was  required  only  to  disclose  something 
which  he  had  seen,  and  not  what  ho  had  been  told 
in  his  position  as  counsel.  It  is  perhaps  difficult 
to  reconcile  this  case  with  principle,  as  it  is  not  easy 
to  see  how  the  witness  possessed .  his  information 
except  bj  means  of  documents  which  came  to  him 
only  in  his  character  of  the  plaintiff's  coimsel  (x). 

Where  a  communication  between  a  solicitor  and 
his  dient  appears  to  be  of  an  irrelevant  or  unpro- 
fessional character,  the  solicitor  will  be  compelled  to 
disclose  it ;  and  therefore  a  solicitor  will  be  compelled 
to' state  what  his  client  has  said  to  him  on  a  matter 
in  which  the  latter  was  not  asking  for  legal  advice, 
but  only  for  information  as  to  a  matter  of  fact,  even 
though  that  fact  involved  a  question  of  law.  Thus, 
in  Bramwell  v.  Lucas  {y)^  an  action  by  assignees 
to  prove  an  act  of  bankruptcy,  it  was  held  that  the 
solicitor  to  the  bankrupt  is  not  privileged  from 
saying  whether  his  client  had  asked  his  opinion, 
whether  he  (the  client)  could  attend  a  meeting  of 
his  creditors  without  danger  of  being  arrested.  The 
<K>urt  held  that  the  communication  was  not  privi- 
leged, and  Lord  Tenterden  said :  ''A  question  for 
legal  advice  may  come  within  the  description  of  a 
•confidential  communication,  because  it  is  part  of  the 
attorney's  duty,  as  attorney,  to  give  legal  advice ; 
but  a  question  for  information  as  to  matter  of  fact,  as 


(x)  Brown  v.  Foiter,  1  H.  &  N.  736. 
(y)  2  B.  &  C.  749. 
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to  a  oommunication  the  attorney  has  made  to  others^ 
where  the  oommunication  might  have  been  made  by 
any  other  person  as  well  as  the  attorney,  and  where 
the  character  or  office  of  attorney  has  not  been  called 
into  action,  has  never  been  held  within  the  protection, 
and  is  not  within  the  principle  upon  which  the  privi- 
lege is  founded.  "Was,  then,  this  a  question  for 
legal  advice  put  to  Mr.  Scott  in  his  character  of 
attorney,  or  was  it  not  a  question  for  information  as 
to  matter  of  fact,  in  which  the  professional  character 
of  Mr.  Scott  as  attorney  was  not  considered?  It 
can  hardly  be  supposed  that  a  man  could  ask,  as 
a  matter  of  law,  whether  he  would  be  free  from 
arrest  while  attending  a  voluntary  meeting  of  cre- 
ditors, but  he  might  well  ask,  as  a  matter  of  fact, 
whether  any  arrangement  had  been  made  with  the 
creditors  to  prevent  an  arrest."  It  will  be  observed 
that  this  case  shows  a  tendency  to  confine  the  rule 
of  privileged  oommunication  within  a  strict  limit ; 
as,  with  great  deference  to  the  learned  judge,  it 
may  be  submitted  that  the  question  put  by  the 
bankrupt  to  his  attorney  seems  to  be  rather  one  of 
law  than  of  fact,  and  is  precisely  that  sort  of  legal 
question  which  ignorant  clients  put  constantly  to 
their  solicitors;  but  as  the  case  was  between  third 
parties,  perhaps  a  greater  latitude  may  be  presumed 
to  have  been  allowed  on  that  account  (z) ;  but  when 
a  statement  has  been  made  by  either  plaintiff  or 
defendant,  in  the  presence  of   the  solicitor  of   the 


(s)  Cf.  per  Lord  Cottenham,  Lethorough  v.  Bawlina,  8  Hyl.  & 
Cr.  615. 
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opposite  party,  the  solicitor  may  be  called  to  prove 
it  (a).  No  commimication  made  to  a  solicitor  by  or 
on  behalf  of  the  other  side  can  be  confidential  (&). 

The  privilege  is  the  privilege  of  the  client,  and 
may  be  waived  by  him,  but  no  presumption  adverse 
to  him  arises  from  his  not  waiving  it(c).  No 
waiver  arises  from  the  client  calling  the  solicitor  aa 
a  witness  imless  he  is  examined  in  chief  as  to  the 
privileged  matter.  It  was  held  by  Malins,  V.-C, 
that  where  a  person  had  absconded  with  two  wards 
of  conrt,  his  solicitor  must  produce  the  envelopes  of 
the  letters  received  from  him,  such  envelopes  not 
being  privileged  communications,  and  that,  even  if 
they  were,  a  solicitor  could  not  aid  and  abet  in  con- 
cealing from  the  Court  of  Chancery  the  residence  of 
its  wards  {d).  When  a  solicitor  is  a  party  with  his 
client  to  a  fraud,  no  privilege  attaches  to  the  com- 
munications with  him  upon  the  subject  {e) ;  but  it 
is  not  sufficient  that  the  client  committed  a  fraud  if 
the  solicitor  was  no  party  to  it  (/).  This  is  because 
the  rule  protecting  communications  between  solicitor 
and  client  does  not  apply  to  all  such  communi- 
cations, but  only  those  which  pass  in  professional 
confidence,  and  the  contriving  of  fraud  forms  no 
part  of  the  professional  occupation  of  a  solicitor  {g)^ 

(a)  Griffith  v.  Davies,  5  B.  &  Ad.  502 ;  Desborough  y.  JRatclins,  3 
H.  k  G.  515. 

(b)  Per  Cotton,  L.  J.,  Zyell  v.  Kennedy,  L.  R.,  23  Ch.  D.  405. 
(e)   Wentworth  v.  Lloyd,  10  H.  L.  Gas.  589. 

Id)  EatMbotham  v.  Senior,  17  W.  R.  1057. 

(e)  Jiiusell  v.  Jackson,  9  TLaie,  392. 

(/)  Charlton  v.  Coombet,  4  Giff.  372. 

(y)  Per  Lord  CranworUi,  FollettY,  Jeferys,  1  Sim.  N.  S.  17. 
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This  principle  is  not  apparently  restricted  to  fraud, 
but  extends  to  any  illegal  purpose  {h).  A  fortm% 
a  communication  made  to  a  solicitor  in  furtherance 
of  any  criminal  purpose  does  not  come  within  the 
scope  of  professional  employment,  and  therefore 
communications  made  to  a  solicitor  by  his  client 
before  the  commission  of  a  crime,  for  the  purpose  of 
being  guided  or  helped  to  the  commission  of  it,  ore 
not  privileged,  and  this  whether  the  solicitor  was  or 
was  not  aware  of  his  client's  intentions ;  if  he  was  so 
aware,  then  the  communication  would  not  be  in  the 
course  of  any  professional  employment;  if  he  was 
not  aware,  then  there  is  no  professional  confidence. 
This  was  the  ratio  decidendi  in  R,  v.  Cox{i)j  which  will 
now  be  the  leading  case  on  the  subject.  In  deliver- 
ing the  judgment  of  the  Court  (ten  judges)  in  this 
<5ase,  Stephen,  J.,  said :  "  We  are  greatly  pressed 
with  the  argument  that,  speaking  practically,  the 
admission  of  any  such  exception  to  the  privilege  of 
legal  advisers  as  that  it  is  not  to  extend  to  commu- 
nications made  in  furtherance  of  any  criminal  or 
fraudulent  purpose,  would  greatly  diminish  the  value 
of  that  privilege.  The  privilege  must,  it  was  argued^ 
be  violated  in  order  to  ascertain  whether  it  exists. 
The  secret  must  be  told  in  order  to  see  whether  it 
ought  to  be  kept.  We  were  earnestly  pressed  to  lay 
down  some  rules  as  to  the  manner  in  which  this  con- 
sequence should  be  avoided.  The  only  thing  which 
we  feel  authorised  to  say  upon  this  matter  is,  that  in 

(A)  ItusseU  v.  Jackwn^  ubi  supra,  per  Turner,  V.-C. ;  cited  in  the 
judgment  in  R.  v.  Cox. 

(i)  C.  C.  R.,  Dec.  20th,  1884. 
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each  particular  case  the  court  must  determine  upon 
the  facts  actually  given  in  evidence  or  proposed  to  be 
^ven  in  evidence,  whether  it  seems  probable  that  the 
accused  person  may  have  consulted  his  legal  adviser, 
not  after  the  comnussion  of  the  crime  for  the  legiti- 
mate purpose  of  being  defended,  but  before  the  com- 
mission of  the  crime  for  the  purpose  of  being  guided 
or  helped  in  committing  it.  "We  are  far  from  saying 
that  the  question  whether  the  advice  was  taken  before 
or  after  the  offence  will  always  be  decisive  as  to  the 
admissibility  of  such  evidence.  Courts  must  in  every 
instance  judge  for  themselves  on  the  special  facts  of 
each  particular  case,  just  as  they  must  judge  whether 
a  witness  deserves  to  be  examined  on  the  suppo- 
sition that  he  is  hostile,  or  whether  a  dying  declara- 
tion was  made  in  the  immediate  prospect  of  death. 
In  this  particular  case  the  fact  that  there  had  been  a 
partnership  (which  wa^  proved  on  the  trial  of  the 
interpleader  issue),  the  assertion  that  it  had  been 
dissolved,  the  fact  that  directly  after  the  verdict 
a  solicitor  was  consulted  and  that  the  execution 
creditor  was  met  by  a  bill  of  sale  which  purported 
to  have  been  made  by  the  defendant  to  the  man  who 
had  been  and  was  said  to  have  ceased  to  be  his  partner, 
made  it  probable  that  the  visit  to  the  solicitor  really 
was  intended  for  the  purpose  for  which,  after  he  had 
given  his  evidence,  it  turned  out  to  have  been  in- 
tended. If  the  interview  had  been  for  an  innocent 
purpose  the  evidence  given  would  have  done  the 
defendant  good  instead  of  harm.  Of  course,  the 
power  in  question  ought  to  be  used  with  the  greatest 
care  not  to  hamper  prisoners  in  making  their  defence, 
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and  not  to  enable  unscrupulous  persons  to  acquire 
knowledge  to  which  they  have  no  right,  and  every 
precaution  should  be  taken  against  compelling  unne- 
cessary disclosures." 

If  a  solicitor  improperly  hands  a  document  to  a 
third  party,  he  may  give  it  in  evidence  (X:).  Where 
the  effect  of  an  opinion  of  counsel  was  set  out  in  a  state- 
ment of  daim,  it  was  held  that  the  plaintiff  must 
produce  it  for  the  inspection  of  the  defendant  (/),  or  he 
would  not  be  allowed  to  give  it  in  evidence  at  the  trial. 

Although  letters  written  between  co-defendants 
simpliciter  are  not  privileged,  yet  a  letter  written  by 
one  co-defendant  to  another  with  directions  to  send 
to  the  joint  solicitor  is(fw).  Where  two  parties 
employ  the  same  solicitor,  a  letter  by  one  of  them  to 
him,  containing  an  offer  to  be  made  to  the  other, 
may  be  given  in  evidence  against  the  writer  (n) ;  but 
in  such  case  the  joint  solicitor  cannot  disclose  the 
title  of  either.  Thus,  where  a  borrower  and  lender 
employ  the  same  solicitor,  he  cannot  be  called  to 
prove  the  abstract  of  the  borrower's  title  as  against 
the  borrower  (o). 

The  rule  of  privileged  communications  has  been 
confined  strictly  by  the  English  law  to  the  cases 
which  have  been  mentioned.     It  does  not  extend  to 


{k)  Per  Parke,  B.,  Cleave  v.  Jonea^  21  L.  J.,  Ex.  106. 

(/)  Mayor  of  Bristol  v.  Cox,  L.  R.  26  Ch.  D.  678 ;  33  W.  R.  256. 

(m)  Jenkt/tiBY.  Bushby^  L.  K.,  2  Eq.  648  ;  36  L.  J.,  Gh.  820  ;  16 
W.  R.  189. 

(n)  Bough  v.  Cradocke,  1  M.  &  R.  182. 

\o)  Doe  V.  TTatkint,  3  Bing.  N.  C.  421 ;  cf .  B,  v.  Avery,  8  C.  & 
P.  696. 
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conmiimicaiions  made  confidentially  to  stewards  (/?), 
or  medioal  men  (q).  When  a  secret  is  entrusted 
to  a  person  confidentially  employed,  the  coinrt  "will 
restrain  snch  person  from  making  use  of  the  secret, 
or  divulging  it  to  others  (r).  A  pursuivant  of  the 
Herald's  College  is  not  a  legal  adviser  («). 

It  seems  that  communications  to  clergymen  are 
not  strictly  privileged  (t) ;  but  the  judges  have  shown 
an  indisposition  to  receive  communications  which 
have  been  made  to  clergymen  as  such.  Best,  C.  J., 
is  reported  to  have  said  that  he  would  never  compel 
a  clergyman,  if  he  objected,  to  disclose  such  commu- 
nications (u) ;  and  in  a  case  (x)  where  a  woman  was 
indicted  for  the  murder  of  her  child,  Alderson,  B., 
objected  to  hear  the  chaplain  of  the  prison  as  a 
witness  to  conversations  which  he  had  had  with  the 
prisoner  in  his  spiritual  capacity.  The  learned  judge 
said :  ''  I  think  these  conversations  ought  not  to  be 
given  in  evidence.  The  principle  upon  which  an 
attorney  is  prevented  from  divulging  what  passes 
with  his  client  is,  because,  without  an  unfettered 
means  of  communication,  the  client  would  not  have 
proper  legal  assistance.    The  same  principle  appHes 


{p)  Earl  of  Falmouth  v.  Moss^  11  Price,  465. 
(q)  Duehe98ofKing9tonU  ease,  20  How.  St.  Tr.  613  ;  Jt.  v.  Gib- 
hon$,  1  C.  &  P.  97  ;  Lee  v.  Hamerton,  12  W.  R.  975. 
(rj  Morrison  y.  MotU,  9  Hare,  241. 

(«)  Sladey.  Taeker,  L.  R.,  14  Ch.  D.  824  ;  49  L.  J.,  Ch.  644 ; 
28  W.  R.  807. 

(0  Broad  v.  Fitt,  M.  &  M.  233. 

(«)  Ibid. 

(«:  B,  V.  Griffin,  6  Cox,  C.  C.  219. 
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to  a  person,  deprived  of  whose  advice  the  prisoner 
would  not  have  proper  spiritual  assistance.  I  do 
not  lay  this  down  as  an  absolute  rule,  but  I  think 
such  evidence  ought  not  to  be  given."  The  counsel 
for  the  prosecution  said  that  after  such  an  intimation 
he  should  not  tender  the  evidence.  On  this  branck 
of  the  law,  Jessel,  M.  R.,  once  said  {y) :  "  The  prin- 
ciple protecting  confidential  communications  is  of  a 
very  limited  character.  It  does  not  protect  all  confi- 
dential communications  which  a  man  must  necessarily 
make  in  order  to  obtain  advice,  even  when  needed  for 
the  protection  of  his  life,  or  of  his  honour,  or  of  hi» 
fortune.  There  are  many  communications  which^ 
though  absolutely  necessary,  because  without  them 
the  ordinary  business  of  life  cannot  be  carried  on, 
still  are  not  privileged.  The  communications  made 
to  a  medical  man  whose  advice  is  sought  by  a  patient 
with  respect  to  the  probable  origin  of  the  disease  as 
to  which  he  is  consulted,  and  which  must  necessarily 
be  made  in  order  to  enable  the  medical  man  to  advise 
or  to  prescribe  for  the  patient,  are  not  protected .  Com- 
munications made  to  a  priest  in  the  confessional,  on 
matters  perhaps  considered  by  the  penitent  to  be  moro 
important  even  than  his  life  or  his  fortune,  are  not 
protected.  Communications  made  to  a  friend  with 
respect  to  matters  of  the  most  delicate  nature,  on 
which  advice  is  sought  with  respect  to  a  man's 
honour  or  reputatioD,  are  not  protected.  Therefore 
it  must  not  be  supposed  that  there  is  any  principle 


(y)   Wheeler  v.  Le  Marchanij  L.  R.,  17  Ch.  D.   681;  60  L.  J.» 
Ch.  796. 
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whioli  says  that  eveiy  confidential  communioation 
wliich  it  is  necessary  to  make  in  order  to  carry  on  the 
business  of  life  is  protected.  The  protection  is  of  a 
very  limited  character,  and  in  this  country  is  re- 
stricted to  the  obtainiDg  the  assistance  of  lawyers  as 
regards  the  conduct  of  litigation  or  the  rights  to 
property.  It  has  never  gone  beyond  the  obtaining 
legal  advice  and  assistance,  and  all  things  necessary 
in  the  shape  of  communication  to  the  legal  advisers 
are  protected  from  production  or  discovery  in  order 
that  that  legal  advice  may  be  obtained  safely  and 
Bufficiently." 

Bankers  are  bound  not  to  disclose  the  state  of  a 
customer's  accounts,  except  upon  a  reasonable  and 
proper  occasion,  and  what  is  a  reasonable  and  proper 
occasion  is  a  question  for  the  jury  (s).  The  banker 
of  a  contributory  can  be  compelled  to  give  evidence 
as  to  his  account  under  the  lloth  section  of  the 
Companies  Act,  1862  (a).  By  the  Bankers  Books 
Evidence  Act,  1879  (6),  it  is  provided  that,  subject  to 
the  provisions  of  the  Act,  a  copy  of  any  entry  in  a 
banker's  book  shall  in  all  legal  proceedings  be  received 
as  primd  facte  evidence  of  such,  and  of  the  matters, 
transactions  and  accounts  therein  recorded,  and  that, 
"on  the  application  of  any  party  to  a  legal  pro- 
ceeding, a  court  or  judge  may  order  that  such  party 
be  at  liberty  to  inspect  and  take  copies  of  any  entries 
in  a  banker's  book,  for  any  of  the  purposes  of  such 


(s)  Sardy  v.  Veasey,  L.  R.,  3  Ex.  107 ;  37  L.  J.,  Ex.  76. 

(a)  ForM  ease,  41  Ji.  J.,  Ch.  467 ;  20  W.  R.  685. 

(b)  42  &  43  Vict.  c.  11. 
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proceedings.  An  order  under  this  section  may  be 
made  either  with  or  without  summoning  the  bank 
or  any  other  party,  and  shall  be  served  on  the  bank 
three  clear  days  before  the  same  is  to  be  obeyed, 
unless  the  court  or  judge  otherwise  directs."  It 
has  been  held  by  a  Divisional  Court  that  such  an 
order  ought  to  be  made  ex  parte  (o). 


EuLE  3. 
As  to  Evidence  excluded  on  grounds  of  Public  Interest. 

A  witness  cannot  be  asked,  and  will  not  be 
allowed,  to  state  facts,  or  to  produce 
documents,  the  disclosure  or  production 
of  which  may  be  prejudicial  to  any- 
public  interest. 

On  Hardy's  trial  for  high  treason  ((/),  a  witness 
for  the  crown  was  asked  on  cross-examination  by 
Mr.  Erskine,  whether  the  person  to  whom  he  had 
communicated  a  report  of  the  proceedings  of  the 
society  to  which  the  prisoner  belonged,  was  a  magis- 
trate of  any  species  or  description,  from  a  justice 
of  peace  to  a  secretary  of  state.  It  was  held  by 
Eyre,  C.  J.,  that  he  might  say  whether  the  com- 
munication was  made  to  a  magistrate  or  not.  The 
witness  said,  ^'It  was  not  to  a  magistrate.^'  Mr. 
Erskine  then   asked,    "Then  to   whom  was  itP" 


{e)  Daviei  v.  JPTtitty  63  L.  J.,  Q.  B.  276  ;  32  W.  R.  620. 
(d)  24  How.  St.  Tr.  816. 
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The   Attorney-General  objected  to    the    question. 
Eyre,  C.  J.,  said : — "  It  is  perfectly  right  that  all 
opportunities  should  be  given  to  discuss  the  truth  of 
ihe  evidence  given  against  the  prisoner;  but  there 
is  a  rule,  which  has  universally  obtained  on  account 
•of  its  importance  to  the  public  for  the  detection  of 
crimes,  that  those  persons  who  are  the  channels  by 
means  of  which  that  detection  is  made,  should  not 
be  unnecessarily  disclosed;   if  it  can  be  made  to 
^qppear  that  really  and  truly  it  is  necessary  for  the 
investigation  of  the  truth  of  the  case,  that  the  name 
of  the  person  should  be  disclosed,  I  should  be  very 
unwilling  to  stop  it ;  but  it  does  not  appear  to  me 
that  it  is  within  the  ordinary  course  to  do  it,  or  that 
there  is  any  necessity  for  it  in  this  particular  case." 
The  point  was   subsequently  discussed  before  the 
other    judges,    and   the   majority   concurred    with 
Eyre,  C.  J.,   who  thus  laid  down  the  rule :  "  My 
apprehension  is,  that  among  those  questions  which 
are  not  permitted  to  be  asked,  are  all  those  questions 
^hich  lead  to  the  discovery  of  the  channel  by  which 
the  disclosure  was  made  to  the  officers  of  justice, 
that  it  is  upon  the  general  principle  of  the  con- 
venience of  public  justice,  that  they  are  not  to  be 
disclosed ;  that  all  persons  in  that  situation  are  pro- 
tected from  the  discovery ;  and  that,  if  it  is  objected 
to,  it  is  no  more  competent  for  the  defendant  to  ask 
'who  the  person  was  that  advised  him  to  make  the 
•disclosure,  than  it  is  to  whom  he  made  the  disclosure 
in  consequence  of  the  advice — than  it  is  to  ask  any 
other  question  respecting  the  channel  of  communica- 
tion, or  all  that  was  done  under  it." 

F.  L 
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It  was  held  by  Lord  Ellenborough  {d)^  that  a 
member  of  parliament  or  the  Speaker  may  be  called 
on  to  give  evidence  of  the  fact  of  a  member  of  par- 
liament having  taken  part  or  spoken  in  a  particular 
debate ;  but  that  he  cannot  be  aiaked  what  he  then 
delivered  in  the  course  of  the  debate.  It  has  also 
been  held,  that  communications  in  official  corre- 
spondence relating  to  matters  of  state  cannot  be 
produced  as  evidence  in  an  action  against  a  person 
holding  an  office,  for  an  injury  charged  to  have  been 
done  by  him  in  exercise  of  the  power  given  to  him 
as  such  officer;  not  only  because  such  commimica* 
tions  are  confidential,  but  because  their  disclosure 
might  betray  secrets  of  state  policy  (e).  Where  a 
minister  of  state,  subpoenaed  to  produce  public 
documents,  objects  to  do  so  on  the  grotmd  that  their 
publication  would  be  injurious  to  the  public  interest, 
the  court  ought  not  to  compel  their  publication  (/) ; 
and  the  question  whether  the  production  of  such  a 
document  would  be  injurious  to  the  public  service 
must  be  determined  by  the  head  of  the  department 
having  the  custody  of  the  paper  and  not  by  the 
judge  (g).  It  has  been  said  that  this  privilege  is 
personal  to  the  head  and  cannot  be  claimed  by  a 
subordinate  (h) ;  but  in  a  suit  against  an  admiral  in 
the  Boyal  Navy  to  recover  damages  for  a  collision 


(d)  riunkett  y.  CobhHt,  5  Esp.  136. 

(«)  Anderson  t.  Samiltonj  2  B.  &  B.  156,  n. 

(/)  Beatson  v.  Skeite,  6  H.  &  N.  838. 

(ff)  Ibid.,  per  Pollock,  C.  B.,  5  H.  &  N.  853. 

(A)  Dickson  y.  Zord  WiUon,  1  F.  &  F.  424. 
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caused  by  his  flagship,  Sir  E.  Phillimore  refused  the 
plaintifEs  permission  to  inspect  reports  of  the  collision 
made  by  the  admiral  to  the  Lords  of  the  Admiralty, 
the  secretary  to  the  Admiralty  having  made  an  affi- 
davit that  their  production  would  be  prejudicial  to 
the  public  service  (t ).  It  has  also  been  held  that  com- 
munications between  a  governor  of  a  province  and  his 
attorney-general  are  privileged  (k).  The  rule  under 
consideration  was  discussed  in  the  Rajah  of  Coorg  v. 
East  India  Co.  (/),  where  it  was  stated  that  the  pro- 
duction of  political  documents  depends  not  upon  the 
question  whether  the  person  called  on  to  produce 
them  is  a  party  to  the  suit  or  not,  but  upon  the 
danger  to  the  pubUc  interests  which  would  result 
from  their  publication.  Where  an  officer  in  the 
army  sued  a  superior  officer  for  defamation,  the 
alleged  libel  being  contained  in  evidence  given  by 
the  latter  before  a  military  court  of  inquiry,  the 
House  of  Lords  held  that  such  evidence  was  not 
only  privileged  from  being  the  subject  of  an 
action  for  libel,  but  was  wholly  inadmissible,  since 
the  proceedings  of  the  court,  being  delivered  to  the 
oommander-in-chief,  and  held  by  him  on  behalf  of 
the  sovereign,  ought  not  to  be  produced  except 
by  her  Majesty's  command  or  permission  (m).  A 
communication  by  a  justice  of  the  peace  to  the 


(0    The  BeOercphon,  44  L.  J.,  Adm.  6  ;  23  W.  B.  248. 
(At)   JFyatt  v.  Gore,  Holt,  299. 
(0  29  Beav.  350. 

(jn)  Iktwkins  y.  Lord  Rokeby,  L.  B.,  7  E.  &  I.  744  ;  46  L.  J.,  Q. 
B.8;23W.B.931. 

l2 
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Lords  CominisBioners  of  the  Great  Seal  conoeming^ 
another  justice  of  the  peace  has  been  held  to  be  pro- 
tected (n). 

The  courts  have  occasionally  shown  a  disposition 
to  lixoit  the  rule*  Thus,  in  an  action  (o)  for  a  penalty 
for  acting  as  a  parish  committee-man,  being  at  the 
same  time  a  collector  of  the  property-tax ;  a  clerk  to 
the  commissioners  of  the  property-tax  was  called, 
and  directed  to  produce  his  books,  to  prove  the 
defendant's  appointment.  The  witness  refused  on 
the  ground  that  he  had  been  sworn,  on  his  own 
appointment,  not  to  disclose  anything  he  should  hear 
in  that  capacity  respecting  the  property-tax,  except 
with  the  consent  of  the  commissioners,  or  by  force 
of  an  act  of  parliament ;  but  Lord  EUenborough 
said:-— '^  I  clearly  think  the  oath  contains  an  implied 
exception  of  the  evidence  to  be  given  in  a  court  of 
justice,  in  obedience  to  a  writ  of  subpoena.  The 
witness  must  produce  the  book,  and  answer  all  ques* 
tions  respecting  the  collection  of  the  tax,  as  if  no 
euch  oath  had  been  administered  to  him."  It  appears 
also  that  a  grand  juror  may  be  compelled,  either  in 
oivil  or  criminal  cases,  to  disclose  what  has  passed 
before  a  grand  jury.  So  Lord  Campbell  (p)  held 
that  a  witness  cannot  refuse  to  produce  a  letter 
which  he  holds  from  a  secretary  of  state,  to  whom 
it  has  been  addressed  in  his  public  character,  and 
who  forbids  its  production.      Where  a  document 


(«)  rttsffibbon  v.  Green,  It.  R.,  9  C.  L.  226. 

(o)  Lee  V.  Birrelf^  3  Cem.  337. 

Ip)  Sykee  v.  Dunlar,  2  Selw.  N.  P.  1059.    . 


PRIVILEGE.  149 

is  privfleged  from  production  on  the  groimds  of 
publio  policy,  Becondary  evidence  of  its  oontents  is 
inadmissible  (^). 


EULE  4. 

As  to  ilvidence  excluded  on  ground  of  Indecency. 

Evidence  may  be  excluded  on  the  ground  of  in- 
decency; but  this  rule  only  holds  in  civil  cases. 
Thus,  it  is  an  established  rule  that  parties  shall  not 
be  permitted  after  marriage  to  say  that  they  have 
had  no  connection  (r),  and  this  is  not  altered  by  the 
Evidence  Further  Amendment  Act,  1869,  except  in 
regard  to  proceedings  instituted  in  consequence  of 
adultery  («).  But  although  a  wife  cannot  prove 
non-access  in  order  to  bastardize  her  issue  {t)y  yet  it 
appears  that  if  that  fact  is  proved  by  other  evidence, 
she  may  be  examined  as  to  collateral  facts,  such  as  the 
name  of  an  adulterer,  or  the  time  of  a  birth  {u)j  and, 
although  a  father  cannot  be  heard  to  say  that  a  child 
bom  of  his  wife  after  marriage  is  illegitimate,  yet  a 
man  reputed  to  be  married  can  be  hecord  to  say  he 
-was  not  married  when  a  question  arises  as  to  the 


(q)  Home  y.  Bentinck,  2  B.  &  B.  130. 

(r)  E,  T.  SourUniy  6  A.  &  E.  180;  Arum,  y.  Anon.,  23  Bear. 
273. 

(«)  OuardioM  of  Nottingham  y.  Tomhinton,  L.  B.,  4  C.  P.  D.  343 ; 
48  L.  J.,  M.  C.  171 ;  28  W.  B.  161. 

(0  AUhley  y.  Sprigg^  33  L.  J.,  Ch.  345. 

(«)  J2.  T.  Luffcy  8  East,  193 ;  Legg$  y.  Edmundi,  25  L.  J.,  Ch. 
125. 
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pedigree  of  a  ohild  {x).  In  Qriminal  oases  no  ob- 
jection oan  be  taken  to  evidence  on  the  ground  of 
indecency ;  and  in  civil  cases  the  rule  is  restricted  to 
such  as  involve  considerations  of  domestio  moraliiy ; 
or  cases  in  which  the  admission  of  such  evidence 
would  only  tend  to  encourage  the  shameless  or 
morbid  outrage  of  conventional  propriety. 

(x)  Murray  y.Mikier,  L.  B.,  12  Ch.  D.  845;  48  L.  J.,  Gh.  776; 
/  27  W.  R.  881. 
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HEABSAT  OR  SECOND-HAND  EVIDENCE. 

Thb  term  hearsay  or  seoond-hand  evidence  is  by 
Home  Tmters  extended  to  «,ver  aU  evidence  which  l 
reported)  whether  by  a  witness  or  any  other  medium, 
to  the  oourty  and  this  is  probably  scientifically  ao- 
-curate.  In  a  treatise  of  this  nature  it  is,  however, 
preferable  to  confine  the  term  to  its  ordinary  appli- 
isation,  t.e.y  to  the  oral  or  written  statement  of  a 
person  who  is  not  produced  in  court,  conveyed  to 
the  court  either  by  a  witness  or  by  the  instrumen- 
taliiy  of  a  document.  Hence,  what  a  witness  him- 
self says  is  original  evidence,  but  when  he  repeats 
what  another  person  has  said  this  is  hearsay.  It  is 
.a  well-settled  general  rule  that — 

Hearsay  or   second-hand  evidence  is  in- 
admissible. 

The  ground  for  the  rejection  of  hearsay  or  second- 
hand evidence  lies  in  the  fundamental  principle  that 
evidence  has  no  claim  to  credibility  unless  it  be 
given  on  oath,  or  what  is  equivalent  to  an  oath, 
and  unless  the  party  to  be  affected  by  it  have  an 
opportunity  of  Gross-examining  the  witness.  The 
distinction  between  original  and  hearsay  evidence  is 
-of  the  widest  possible  kind,  when  they  are  considered 
4U  elements   of»  and  guides    to,  moral    certainty. 
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When  a  witness  states  Bometliing  whioh  he  himself 
has  either  seen  or  heaxd,  directly  affecting  the  parties 
to  a  proceeding,  such  a  statement  contains  clearly 
the  requisite  principles  of  presiunptive  truth:  but 
when  he  states  something  which  he  has  heard  from 
another  person,  the  statement  affords  no  satisfactory 
or  reasonable  information.  A  multitude  of  probable 
oontingencies  annihilate  its  value.  Thus,  the  wit- 
ness may  have  misunderstood  or  imperfectly  remem* 
bered,  or  even  may  be  wilfully  misrepresenting  the 
words  of  the  third  person ;  or  the  latter  may  have- 
spoken  hastily,  inaccurately,  or  even  falsely. 

In  the  Berkeley  Peerage  case  (a),  it  was  said  by 
Mansfield,  C.  J.: — "By  the  general  rule  of  law,, 
nothing  that  is  said  by  any  person  can  be  used  as 
evidence  between  contending  parties,  unless  it  is- 
delivered  upon  oath  in  the  presence  of  those  parties. 
.  .  •  Some  inconvenience  no  doubt  arises  from 
such  rigour.  If  material  witnesses  happen  to  die 
before  the  trial  the  person  whose  cause  they  would 
have  estabUshed  may  fail  in  the  suit ;  but  although 
all  the  bishops  on  the  bench  should  be  ready  to  swear 
to  what  they  heard  those  witnesses  declare,  and  add 
their  own  implicit  belief  of  the  truth  of  the  declara- 
tions, the  evidence  would  not  be  received." 

Where  the  object  of  evidence  is  to  satisfy  the  court 
on  matters  which  are  for  the  court  and  not  for  a  jury,, 
hearsay  evidence  is  unobjectionable,  even  where  the 
oourt  is  discharging  the  function  of  a  jury.  Thus,, 
in  order  to  show  that  reasonable  search  has  been 


(a)  4  Cam.  414. 
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made  for  a  lost  indenture,  a  witness  may  be  asked 
whether  he  has  inquired  of  persons  who  were  likely 
to  know  about  it,  and  what  answers  were  given  to 
his  inquiries  {b). 

The  general  doctrine  is  illustrated  in  Spargo  r. 
Brawn  (c),  which  was  an  action  for  excessive  distress; 
and  the  question  was,  whether  the  plaintiff  was 
tenant  to  the  defendant  Hugh  Brown,  or  to  his 
brother  John  Brown.  The  plaintiff  had  paid  rent 
to  John ;  but  the  defendant,  to  show  that  the  money 
had  been  paid  to  John  as  his  (the  defendant's)  agents 
offered  in  evidence  accounts  tendered  to  him  by  John 
Brown,  in  which  John  described  himself  as  the  agent 
of  the  defendant.  It  was  objected  that  John  Brown, 
not  beiQg  dead,  ought  to  have  been  called  as  a  wit- 
ness. The  judge  rejected  the  evidence  on  this  ground, 
and  the  full  court  upheld  his  ruling.  littledale,  J.^ 
said : — ^*  The  general  rule  is,  that  where  a  person  is 
living,  and  can  be  called  as  a  witness,  his  declaration, 
made  at  another  time,  cannot  be  received  in  evi- 
dence :"  and  Bayley,  J. : — "  The  general  rule  is,  that 
every  material  fact  must  be  proved  on  oath*  There 
is  an  exception  to  that  rule,  viz.,  that  the  declara- 
tions of  a  party  to  the  record,  or  of  one  identified  in 
interest  with  him,  are,  as  against  such  party,  admis- 
sible in  evidence;  but,  generally  speaking,  mere 
declarations  not  upon  oath  are  not  evidence.  The 
acts  of  a  party  may  be  evidence ;  but  here  the  de- 
fendant merely  produced  a  paper  in  the  handwriting 


00  JBt.  T.  Braintree,  1  E.  &  E.  61. 
\e)  9  B.  &  C.  936. 
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of  John  Brown,  without  showing  that  he  was  iden* 
tified  with  the  plaintiff." 

It  must  also  be  borne  in  mind  that  evidence  of  the 
acts  of  a  person  is  often  as  completely  hearsay  as  the 
evidence  of  the  words  of  the  same  person  might  have 
been.  Thus  it  is  equally  hearsay  to  prove  that  a 
witness  not  before  the  court  treated  an  individual  as 
sane,  as  it  is  to  show  that  in  an  oral  or  written  state- 
ment he  called  him  sane.  This  was  to  a  great  extent 
the  ground  of  the  judgment  in  Wright  v.  Boe  (rf), 
in  which  case  the  judges  in  the  Exchequer  Chamber 
held,  in  an  issue  of  devisatnt  vel  non  (and  the  judg^ 
ment  was  affirmed  on  appeal  by  the  House  of  Lords), 
that  letters  written  to  the  testator  by  different  per- 
sons since  deceased,  and  who  had  been  well  acquainted 
with  the  testator,  could  not  be  received  in  evidence 
on  a  question  of  sanity.  The  court  held  that  the 
letters  were  not  receivable  as  mere  declarations  of 
•deceased  witnesses,  or  as  proof  of  treatment;  but, 
assuming  that  the  letters  were  connected  with  any 
act  of  the  testator  relating  to  them  by  which  intelli- 
gence was  indicated,  as,  for  example,  if  he  had 
answered  them,  they  were  receivable.  Parke,  B., 
said: — ^^The  question  is,  whether  the  contents  of 
these  letters  are  evidence  of  the  fact  to  be  proved 
upon  the  issue ;  that  is,  the  actual  existence  of  the 
qualities  which  the  testator  is  in  those  letters,  by 
implication,  stated  to  possess ;  and  these  letters  may 
be  considered,  in  this  respect,  to  be  on  the  same  foot- 
ing as  if  they  had  contained  a  direct  positive  state- 

{i)  7  A.  &  E.  313. 
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ment  that  he  was  competent.  For  this  purpose  they 
are  mere  hearsay  evidenoe,  statements  of  the  writers, 
not  on  oath,  of  the  truth  of  the  matter  in  question, 
with  the  addition,  that  they  have  aeted  upon  the 
statements  on  the  faith  of  their  being  true,  by  thus 
sending  the  letters  to  the  testator.  That  the  so  act- 
ing cannot  give  a  sufficient  sanction  for  the  truth  of 
the  statement  is  perfectly  plain,  for  it  is  oleax  that  if 
the  same  statements  had  been  made  by  parol  or  in 
writing  to  a  third  person  it  would  have  been  insuffi- 
cient. Yet  in  both  cases  there  has  been  an  acting  on 
the  belief  of  the  truth,  by  making  the  statements,  or 
writing  and  sending  a  letter  to  a  third  person ;  and 
what  difference  can  it  possibly  make  that  this  is  an 
acting  of  the  same  nature  by  writing  and  sending 
the  letter  to  the  testator?"  But  in  Beavan  v. 
McDonnell  {e)y  which  was  an  action  to  recoyer  a  sum 
of  money  paid  by  the  plaintiff  for  the  purchase  of 
an  estate,  on  the  ground  that  he  was  a  lunatic,  and 
therefore  incompetent  to  contract,  eyidence  was  re- 
ceiyed  of  his  conduct  before  and  after  the  transactiou, 
to  show  that  the  lunacy  was  of  such  a  character  as 
would  be  apparent  to  the  defendant  when  dealing 
with  him. 

There  are  a  great  many  cases  in  which  that  which 
is  apparently  hearsay  or  second-hand  eyidence  is 
treated  by  the  law  as  original  eyidence,  and  admis- 
sible as  such.  Thus,  (1)  evidence  is  original  and  not 
hearsay  which  is  given  to  prove,  in  corroboration  of  a 


(«)  10  £z.  184. 
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^witness's  testimony,  that  he  affirmed  the  same  thing 
on  previous  occasions  (/). 

(2)  The  statements  of  persons  not  before  the  court 
are  admitted  where  they  can  be  regarded  as  essen- 
tially connected  with  or  part  of  the  res  gestcB^  or  gist 
of  the  matter  in  issue.  Thus,  in  false  imprisonment, 
the  defendant  justified  on  the  ground  that  he  had 
given  the  plaintiff  in  custody  for  forging  a  bill  of 
exchange,  which  had  therefore  been  dishonoured  on 
presentment  to  the  drawee.  A  witness  stated  that 
he  had  accompanied  the  defendant  to  the  drawee, 
who  refused  to  pay.  He  was  then  asked  what  the 
drawee  had  said  at  the  time  of  the  refusal.  Tho 
question  was  objected  to,  but  the  court  held  that 
the  evidence  ought  not  to  be  excluded.  There  were 
peculiar  circumstances  in  the  case,  but  Tindal,  C.  J., 
said : — "  Even  if  the  inquiry  before  us  had  depended 
on  the  determination  of  the  point,  whether  evidence 
by  the  defendant  of  the  dishonour  of  the  bill,  and  of 
the  circumstances  attending  such  dishonour,  was 
relevant  to  the  question  then  before  the  jury,  it 
would  have  been  difficult  altogether  to  exclude  such 
evidence  on  the  score  of  its  irrelevancy"  (</).  On 
the  same  principle,  proof  has  been  received  of  the 
language  uttered  by  the  holders  of  seditious  meetings 
in  order  to  show  the  objects  and  character  of  such 
meetings.  In  the  same  way  evidence  may  be  given 
of  the  inscriptions  on  flags  used  at  such  meetings 
without  producing  the  flags  themselves;   for  such 


(/)  HoUiday  v.  Sweeting,  BuU.  N.  P.  294. 
ig)  Ferkitis  y.  Vaughany  4  M.  &  G.  088. 
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jnscriptions  used  on  suoh  occasions  are  the  public 
expression  of  the  sentiments  of  those  who  bear  them, 
and  have  rather  the  character  of  speeches  than  of 
i¥ritings(A).  Thus,  a  foreign  proclamation,  con- 
tained in  a  printed  placard,  is  treated  as  an  inscrip- 
tion or  act  done,  and  may  be  proved  by  oral  evidence 
or  an  examined  copy.  In  such  a  case  Pollock,  0.  B., 
said : — "  Hearsay  evidence  is  admissible  when  it  is 
part  of  a  transaction;  and  in  this  way  the  excla- 
mations of  a  crowd  may  be  received  as  evidence. 
But  there  is,  generally  speaking,  this  distinction 
between  what  is  said  and  what  is  done :  in  order  to 
admit  the  former  it  is  necessary  that  the  authority 
of  the  speaker  should  be  shown,  in  order  to  affect 
the  parties;  but  if  it  be  something  done  that  is  to 
be  proved,  no  authority  is  required,  because  there  is 
no  danger  of  being  misled ;  and  I  regard  a  placard 
or  proclamation  on  a  wall  rather  as  something  done. 
In  a  case  before  me  at  Gfuildf ord,  where  the  plaintiff 
sought  to  recover  the  expenses  of  an  election,  I 
would  not  allow  orders  given  by  third  parties  by 
word  of  mouth  to  be  admitted  in  evidence  against 
the  defendant,  but  I  admitted  inscriptions  on 
coaches  "  (i).  To  prove  an  act  of  bankruptcy  by  the 
bankrupt  beginning  to  keep  his  house,  it  is  allowable 
to  prove  that  the  bankrupt  was  denied  to  his  creditors 
by  a  servant  at  his  house ;  but  it  is  not  enough  to 
prove  that  the  bankrupt  directed  that  he  should  be 
denied  unless  the  direction  be  followed  up  by  an 


(A)  jB.  y.  Hunt,  3  B.  &  Aid.  674. 
(t)  Bruce  Y,  JNieolupolo,  11  Ex.  129, 
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actual  denial  (k).  In  trover  by  the  assignees  of  a 
bankrupt  for  goods,  the  property  of  the  bankrupt^ 
letters  written  by  him  during  his  absence  from  home, 
stating  that  he  was  absent  to  avoid  two  writs  that 
were  out  against  him,  have  been  held  admissible 
evidence  for  the  plaintifPs  of  an  act  of  bankruptcy^ 
without  proof  that  there  was  in  fact  any  writ  issued^ 
or  any  pressure  of  creditors.  It  was  held  in  the  same 
case,  also,  that,  in  order  to  make  a  declaration  of  a 
bankrupt  admissible  evidence  of  an  act  of  bankruptcy, 
it  is  not  essential  that  the  declaration  and  the  act 
should  be  contemporaneous  (/).  In  this  case  Lord 
Denman  concurred  in  a  previous  decision  of  Parke,. 
B.,  that  ^'  it  is  impossible  to  tie  down  to  time  the^ 
rule  as  to  the  declarations,"  that  may  be  made  part 
of  the  res  gesfce  in  cases  of  bankruptcy;  and  his 
Lordship  added,  that  "if  there  be  connecting  cir- 
cumstances,  a  declaration  may,  even  at  a  month's 
interval,  form  part  of  the  whole  res.  gestcB,^^  A  more 
stringent  rule  seems  to  be  followed  in  criminal  cases. 
Thus,  in  cases  of  rape,  it  has  been  the  practice  of 
modem  judges  to  reject  the  evidence  of  the  state- 
ments of  a  deceased  or  absent  prosecutrix,  although, 
made  at  or  immediately  after  the  commission  of  the 
crime  {m) ;  but  in  a  case  of  manslaughter,  several 
of  the  judges  concurred  in  admittiog  the  evidence  of 
a  witness  as  to  a  statement  made  by  the  deceased,  in 
the  absence  of  the  prisoner,  shortly  after  the  accident 


(k)  Per  Lord  Tenterden,  Fisher  v.  Boucher,  10  B.  &  C.  710. 

(/)  Houch  V.  Great  Western  Raihcay  Co.,  1  Q.  B.  61. 

(m)  £.  T.  MegsoHi  9  C.  &  P.  420  ;  J2.  r.  Qutterid^e^  ib.  471. 
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through  which  the  death  ensued.  Gumey,  B.,  said : — 
**  What  the  deceased  said  at  the  instant,  as  to  the 
cause  of  the  accident,  is  clearly  admissible "  (n)^ 
The  distinction  in  all  these  cases  lies  in  the  con* 
sideration  what  is  and  what  is  not  part  of  the 
original  res  gestce.  If  the  words  are  the  natural 
acoompaniment  and  consequence  of  the  act,  they 
may  be  stated ;  but  where  the  connection  is  remote 
they  will  be  rejected.  It  will  be  observed,  that  the^ 
question  of  admissibility  here  is  very  different  from 
the  case  of  dying  declarations,  which  will  be  con- 
sidered subsequently.  Statements  by  a  deceased 
vendor  made  at  the  time  of  the  sale  as  to  the  pro- 
perty sold,  are  evidence  for  its  subsequent  identifica* 
tion  (o).  Eor  the  declaration  of  a  tenant  for  Ufe  to 
be  evidence  against  the  remainderman,  it  must  be 
aooompanied  by  an  act  done  by  any  tenant  for  life, 
an  act  done  by  a  third  person  not  being  suffi- 
cient (p). 

Notwithstanding  the  rule  that  a  parent  cannot 
bastardize  his  issue,  on  an  issue  as  to  the  legitimacy 
of  the  plaintiff,  a  witness  was  allowed  to  state  the 
declaration  and  conduct  of  the  deceased  mother,  when 
questioned  about  her  child's  parentage  {q). 

In  an  action  for  misrepresentation  of  solvency 
evidence  may  be  adduced  that  at  the  time  the 
credit  was  given  the  plaintiff  said  that  it  was  so 


(w)  B,  V.  FosUr,  6  C.  &  P.  325. 

(o)  Parrott  v.  Wattsr  47  L.  J.,  C.  P.  79. 

(p)  StDs  V.  Malkin,  27  W.  B.  340. 

{q)  Margrave  y.  Sargrave,  2  C.  &  K.  701. 
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given  in  oonsequence  of   the  representations  made 
to  him  (r). 

(3)  When  it  is  material  to  prove  the  bodily  or 
mental  feelings  of  an  individual,  evidence  of  state- 
ments of  such  individual,  at  the  time  in  question^ 
relative  to  such  feelings,  is  original  and  not  hearsay. 
Thus,  in  Aveson  v.  Lard  Kinnaird  («),  the  action 
was  on  a  policy  of  insurance,  secured  on  the  life 
of  the  plaintiff's  wife,  and  the  defendants  offered 
evidence  that,  a  few  days  after  it  was  made,  the 
deceased,  who  had  previously  represented  herself 
to  the  defendants  s&  being  in  good  health,  had  given 
a  totally  different  account  of  her  health  to  a  witness. 
It  was  held  that  the  witness  might  relate  her  con* 
versation  with  the  deceased,  and  that  the  statements 
of  the  latter,  as  so  related,  were  evidence  in  the  same 
way  as  the  answers  of  patients  to  the  inquiries  of 
their  medical  attendants  are  evidence  as  to  the  state 
of  health;  but  letters  to  a  medical  man  from  his 
patient  detailing  the  symptoms  of  his  malady  are  not 
admissible  {t).  On  the  same  principle,  in  actions 
for  crim.  con.,  what  the  husband  and  wife  had  said 
to  each  other,  or  letters  written  by  either  party  to 
the  other,  when  there  W6U3  no  ground  to  suspect 
-collusion,  were  admissible  evidence  to  show  the  tenns 
on  which  they  lived  {u) ;  and  the  same  rule  applies 
to  proceedings  in  the  Divorce  Court, 

(r)  FeUowe^  t.  Willianmn^  M.  &  M.  306. 
(«)  6  East,  188. 

{t)   Witt  v.  Klindtcorth,  3  S.  &  T.  143. 

(«)  Trelaicney  y.  Cfilman^  1  B.  &  Aid.  90;  of.  W\Ui$  v.  Bernard^ 
9  Bing.  376. 
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(4)  Evidence  of  general  reputation,  general  oha- 
xacter,  and  general  notoriety  is  original  evidence  and 
not  hearsay.  Thus,  general  reputation  is  admissible 
to  prove  marriage  (a;),  except  in  prosecutions  for 
bigamy,  and  petitions  for  damages  for  adidtery 
imder  the  Divorce  Act,  in  "which  the  marriage  must 
l>e  strictly  proved.  Whenever  the  witness  is  shown 
to  have  derived  his  information  from  some  assign- 
able individual,  it  is  excluded  as  hearsay  (y).  Fol- 
lowing the  principle  laid  down  by  Mr.  Fraser  (a), 
Xiord  Bedesdale,  in  a  case  in  the  House  of  Lords  (a), 
held,  that  repute  to  raise  presumption  of  marriage 
must  be  founded  on  general  not  singular  opinion ;  a 
divided  repute  is  on  such  a  subject  no  evidence  at  all. 
Here  his  Lordship  was  speaking  probably  of  Scotch 
marriages  only;  for,  in  the  subsequent  case  of 
Lyie  y.  Elicood {b)y  Vice-Chancellor  Hall  said:  "It 
cannot  be  contended  that  wherever  there  is  evidence 
of  repute  on  one  side  and  the  other  a  marriage 
cannot  be  established." 

"When  it  is  proposed  to  infer  a  marriage  from 
repute,  it  is  necessary  to  weigh  the  evidence 
cautiously — first,  with  respect  to  the  degree  in  which 
the  opinion  prevails ;  next,  with  respect  to  its  causes ; 
and  lastly,  with  respect  to  the  inference  to  be  drawn 
from  it  {c). 

{x)  Doe  T.  Fleming,  4  Bing.  266;  Fox  v.  Bcarbloek,  L.  R.,  17  Ch. 
D.  499  ;  60  L.  J.,  Ch.  489  ;  29  W.  R.  661. 
(y)  Shedden  v.  AtU-Gcn.,  2  S.  &  T.  170. 
(2)  Fraaer  on  the  Personal  and  Domeetio  Relation,  Vol.  I.  p.  207. 

(a)  CunninghameY,  Cunninghamef  2  Dow.  611. 

(b)  L.  R.,  19  Eq.  98  ;  44  L.  J.,  Ch.  164  ;  23  W.  R.  167. 
\c)  Eraaer,  Vol.  I.  p.  206. 

P.  A£ 
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was  not  guilty,  and  the  defence  that  the  picture  was  a: 
libel  on  the  defendant's  sister  and  brother-in-law,  and 
that  he  had  therefore  destroyed  it,  Lord  EUenborough 
held,  '^  that  the  declarations  of  the  spectators  while 
they  looked  at  the  picture  in  the  exhibition  roonr 
were  evidenoe  to  show  that  the  figures  portrayed 
were  meant  to  represent  the  defendant's  sister  and 
brother-in-law  "(rf).  So  under  a  devise  of  lands  voa 
9  oertain  parish  evidence  is  admissible  Uiat  a  part 
not  comprised  in  the  parish  was  reported  to  be  in  it, 
and  was  intended  to  be  included  in  the  devise  (e) ; 
but  evidence  of  a  rumour  is  not  admissible  to  justify 
a  slander  (/). 

(5)  Where  several  persons  are  proved  to  be  en- 
gaged in  one  general  conspiracy,  all  the  transactions 
of  that  conspiracy  by  the  different  parties  may  and 
ought  to  be  given  in  evidence;  and  it  is  enough 
if  the  party  accused  can  be  proved  to  be  privy  to  tho 
general  conspiracy ;  for  if  that  is  proved  every  things 
that  is  done  by  the  different  parties  concerned  irL  it 
must  also  be  imputed  to  him  as  a  part  of  the  con- 
spiracy (g).  Thus,  in  Hardy's  trial  for  high  treason,, 
letters  written  by  one  conspirator  to  another  were 
held  to  be  evidence  against  the  prisoner  after  his 
complicity  had  been  established.  So,  if  several 
defendants  in  trespass  be  proved  to  be  co-trespassers 
by  other  competent  evidence,  the  declaration  of  ono 

■ ■  ■  ■    --■ 

(d)  Du  Bost  v.  Beresford^  2  Gamp.  511. 

{e)  Anstee  y.  KeltM,  1  H.  &  N.  225. 

(/)  Zockhart  v.  Jtlh,  19  L.  T„  N.  S.  669. 

(«7)  Per  Eyre,  C.  J.,  Be  Hardy ^  24  How.  St.  Tr.  451. 
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as  to  the  motiyes  and  circumstanoes  of  the  trespass 
will  be  evidence  against  all  who  are  proved  to  have 
combined  together  for  the  common  object  (h) . 

(6)  "Where  either  of  the  parties  to  the  record 
appears  to  be  merely  a  trustee  for  a  third  party, 
his  declaration  or  admissions  may  yet  be  given  in 
evidence  to  defeat  the  claim  of  such  third  party  (/). 
So,  in  an  action  against  a  sheriff  for  a  false  return, 
the  statements  of  his  deputy  to  the  plaintifE's  at- 
torney, as  to  the  cause  of  the  omission  to  make  an 
arrest,  have  been  held  to  be  evidence  against  the 
defendant  {k). 

A  similar  rule  holds  in  cases  of  partnership  and 
agency,  i.  e.y  that  the  acts  or  parol  arrangements  of  a 
partner  or  agent,  made  in  the  ordinary  course  of 
business,  bind  a  co-partner  or  principal  respectively, 
and  may  therefore  be  given  in  evidence  for  or  against 
him(/). 

The  general  rule  stated  at  the  commencement  of 
this  chapter  has  several  important  exceptions,  which 
are  discussed  in  the  following  chapters. 

(A)  Per  Lord  EUenborough,  S,  v.  Rardwicke,  11  East,  585. 
(t)  Bautrman  v.  Badeniiu,  7  T.  K.  663. 
(k)  North  V.  Jfifef,  1  Camp.  389. 

(Q  Sandilafidt  v.  Marsh,  2  B.  &  Aid.  673  ;  DoeY,  Sawkins,  2  Q, 
B.  212. 
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CHAPTER  rx. 

HEARSAY  IN  MATTERS  OF  PUBLIC  AKD  GENERAL 

INTEREST, 

When  an  issue  involves  a  question  of  public  or 
general  interest,  the  rule  that  hearsay  or  second- 
hand evidence  is  inadmissible  does  not  apply :  and 
generally — 

In  matters  of  public  or  general  interest, 
popular  reputation  or  opinion,  or  the 
declarations  of  deceased  witnesses  of 
competent  knowledge,  if  made  ante  litem 
motam  {i.  e.^  before  the  litigated  point  has 
become  the  subject  of  controversy),  and 
without  reasonable  suspicion  of  undue 
partiality  or  collusion,  will  be  received 
as  competent  and  credible  evidence. 

The  ground  for  its  reception  lies  in  the  supposition 
that  the  universality  and  notoriety  of  the  interests 
concerned  remove  the  temptation  and  the  ability  to 
misrepresent,  which  would  arise  if  such  evidence  were 
received  in  matters  of  merely  private  and  personal 
concerns.  Accordingly,  it  is  rejected  wherever  the 
point  at  issue  appears  to  partake  more  of  the  nature 
of  a  private  than  of  a  public  interest. 
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In  Wright  v.  Doe  (a),  Coltman,  J.,  said: — "The 
tme  line  (says  Bullery  J.,  in  R,  v.  Eriswell)  for 
courts  to  adhere  to,  is  that  wherever  eyidenoe  not  on 
oath  has  heen  repeatedly  received  and  sanctioned  by 
judicial  determination,  it  shall  be  allowed ;  but,  be-* 
yond  that,  the  rule  that  no  evidence  shall  be  ad- 
mitted, but  what  is  on  oath,  shall  be  observed.  •  •  . 
Evidence  of  opinion  is  admitted  iu  some  cases  with- 
out oath,  as  for  instance  where  reputation  is  given  in 
evidence  to  prove  a  public  right.  .  .  •  The  principle 
upon  which  I  conceive  the  exception  to  rest  is  this, 
that  the  reputation  can  hardly  exist  without  the 
concurrence  of  many  parties  interested  to  investigate 
the  subject ;  and  such  concurrence  is  presumptive 
evidence  of  the  existence  of  an  ancient  right,  of 
which,  in  moat  cases,  direct  proof  can  no  louger  be 
given,  and  ought  not  to  be  expected ;  a  restriction 
now  generally  admitted  as  limiting  the  exception  is 
this,  that  the  right  claimed  must  be  of  a  public  nature 
affecting  a  considerable  number  of  persons."  And  in 
the  same  case  in  the  Exchequer  Chamber  (6),  Alder- 
son,  B.,  said: — "The  general  interest  which  belongs 
to  the  subject  would  lead  to  immediate  contradiction 
from  others,  imless  the  statement  proved  were  true ; 
and  the  public  nature  of  the  right  excludes  the 
probability  of  individual  bias,  and  makes  the  sanction 
of  an  oath  less  necessary." 

In  ejectment  by  the  lessor  of  a  plaintiff  in  taU 
against  the  devisee  in  fee  of  a  previous  remainder- 


(a)  7  A.  &  E.  360. 

(b)  4  Bing.  N.  C.  628. 
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• 

man,  the  question  was  whether  the  land  in  difiipate 
was  part  of  the  estate  which  had  been  originally 
devised  by  a  testator  between  fifty  and  sixty  years 
previously.  Evidence  of  reputation  had  been  re- 
ceived that  the  land  had  been  purchased  by  the 
original  testator;  but  it  was  held  that,  notwith- 
standing some  special  circumstances  in  the  case, 
the  question  was  merely  one  of  private  ownership, 
and  that  therefore  the  evidence  should  have  been 
rejected  (c). 

In  Weeks  v.  8parke{d)j  to  trespass  to  the  plain* 
tifi's  close,  the  defendant  pleaded  a  prescriptive  right 
of  common  for  his  cattle,  and  the  plaintiff  replied, 
traversing  the  plea,  and  prescribing  for  a  right  to 
use  the  locus  in  quo  for  growing  com  until  harvest 
time.  It  was  held  that  witnesses  might  prove  the 
statement  of  a  deceased  neighbour  as  to  the  nature 
of  the  enjoyment  of  the  respective  rights ;  but  that 
a  foundation  for  its  reception  must  first  be  laid  by 
proof  of  the  actual  enjoyment  of  the  rights.  Le 
Blanc,  J.,  said : — "  How  is  the  right  to  be  proved  P 
First,  it  is  to  be  proved  by  acts  of  enjoyment  within 
the  period  of  Uving  memory ;  and  when  this  foun- 
dation  is  laid,  then,  inasmuch  as  there  cannot  be  any 
witnesses  to  speak  to  acts  of  enjoyment  beyond  the 
time  of  living  memory,  evidence  is  to  be  admitted 
from  old  persons  (not  any  old  persons,  but  persons 
who  have  been  conversant  with  the  neighbourhood 


\e)  i>o$  v.  Thomaa,  14  East,  323. 

(d)  1  M.  &  S.  679 ;  sed  cf .  JBarl  o/Dunravm  v.  ZUwellifn,  15  Q. 
B.  791. 


I'UBLIC  AND  GENERAL  INTEREST. 


167 


•where  the  waste  lies,  over  whioh  the  partieulax  right 
of  common  is  claimed)  of  what  they  have  heard  other 
•personSy  of  the  same  neighbourhood,  who  are  de- 
oeased,  say  respecting  the  right.  Thus  far  it  is 
evidence  as  applicable  to  this  prescriptive  right,  it 
being  a  prescription  in  which  others  are  concerned, 
as  well  as  the  person  claiming  it ;  because  a  right  of 
common  is,  to  a  certain  extent,  a  public  right.  And 
the  only  evidence  of  reputation  which  was  received 
was  that  from  persons  connected  with  the  district. 
In  the  same  manner,  in  questions  of  pedigree, 
although  they  are  not  of  a  public  nature,  the  evi- 
-dence  of  what  persons  connected  with  the  family 
have  been  heard  to  say,  is  received  as  to  the  state  of 
that  family.  In  like  manner  also,  upon  questions  of 
boundary,  though  the  evidence  of  perambulations 
may  be  considered  to  a  certain  degree  as  evidence 
of  an  exercise  of  the  right,  yet  it  has  been  usual  to 
go  further,  and  admit  the  evidence  of  what  old 
persons  who  are  deceased  have  been  heard  to  say  on 
those  occasions.  The  rule  generally  adopted,  upon 
questions  either  of  prescription  or  custom,  is  this, 
that  after  a  foundation  is  once  laid  of  the  right  by 
proving  acts  of  ownership,  then  the  evidence  of 
reputation  becomes  admissible,  such  evidence  being 
-confined  to  what  old  persons,  who  were  in  a  situation 
to  know  what  those  rights  were,  have  been  heard  to 
say  concerning  them." 

There  was  formerly  considerable  conflict  of  opinion 
among  the  judges,  as  to  the  admissibility  of  reputa- 
tion and  the  declarations  of  deceased  persons  to 
jjrove  or  disprove  a  claim  of  prescriptive  right.    In 
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Morewood  v.  Wood  {e)^  where  to  trespass  the  de* 
f endant  pleaded  a  prescriptive  right,  Lord  Kenyon 
and  Ashhursty  J.,  held  the  question  to  be  one  of  a 
private  nature,  and  that  evidence  of  reputation  should 
therefore  be  rejected ;  but  Buller,  J.,  and  Grrose,  J.> 
appear  to  have  thought  the  issue  to  be  sufficiently  of 
a  public  nature  to  let  in  the  evidence.  In  a  later 
case,  Lord  Ellenborough  laid  down  the  principle 
that  when  the  right  claimed  does  not  curtail  the 
general  rights  of  others,  being  merely  the  claim  of 
an  individual  against  an  individual,  such  evidence 
is  not  admissible  (/).  Traditionary  reputation  has 
been  received  as  evidence  of  the  boundaries  between 
two  parishes  and  two  manors,  but  not  of  the  boun- 
daries between  two  estates  {g). 

In  B.  V.  Sutton  (/*),  the  defendant  was  indicted 
for  the  non-repair  of  a  bridge,  and,  to  disprove  her 
liability,  oflEered  a  presentment  of  a  jury  in  the  reign 
of  Edward  III.,  by  which  it  was  found  that  they  did 
not  know  who  was  liable  to  repair;  and  this  was 
held  to  be  evidence  of  reputation  for  the  defendant. 

Eeputation  has  been  received  in  support  of  an 
immemorial  right  of  common,  pur  cause  de  vicinage 
so  pleaded  (t).  In  Duke  of  Newcastle  v.  Hundred  of 
Broxtowe  (A;),  the  question  was,  whether  Nottingham 
Castle  was  within  the  hundred ;   and  it  was  held 


ifi)  14  East,  327,  n. 

(/)  Weeks  v.  Sparke^  1  M.  &  S.  679. 

(^)  14  East,  331,  n. 

{h)  8  Ad.  &  El.  516. 

{%)  Fritckard  v.  BnoeU^  10  Q.  B.  689. 

\k)  4  B.  &  Ad.  273. 
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that  orders  made  at  the  County  Sessions  between 
1654  and  1660,  in  which  the  castle  was  described 
as  being  within  the  hundred,  were  admissible,  as  the 
justices  must  be  presumed  to  have  had  sufficient 
acquaintance  with  the  subject  to  which  their  declara- 
tions related ;  and  that,  although  contrary  evidence 
that  the  castle  was  excepted  from  the  hundred  was 
given  from  Domesday-Book  and  an  old  charter  of 
Henry  VI.,  the  judge  was  right  in  telling  the  jury 
to  act  on  the  evidence  of  a  more  modem  and  con- 
tinuous reputation.  But  when  the  question  was 
as  to  the  rights  of  the  county  of  the  city  of  Chester, 
as  between  that  city  and  the  County  Palatine  of 
Chester,  a  decree  by  a  Lord  Treasurer  and  other 
persons  who  were  not  a  competent  tribunal,  and  who 
had  no  personal  knowledge  of  the  facts,  except  such 
as  they  derived  from  an  irregular  judicial  proceedings 
was  held  inadmissible  evidence  of  reputation  (l).  So 
an  extra-judicial  report  by  a  government  surveyor, 
appointed  by  Queen  Elizabeth,  as  to  the  boundaries 
of  a  manor,  has  been  rejected  as  evidence  of  such 
boundaries.  "  The  surveyor,'*  said  Lord  Denman, 
**  does  not  appear  to  have  had  any  authority  to 
institute  the  inquiry ;  and,  stripped  of  his  authority, 
he  has  not  merely  no  right  to  make  any  kind  of 
return,  but  the  presumption  that  he  did  make  it  falls 
to  the  groimd.  The  paper  may  have  been  written 
by  any  derk  idling  in  the  office,  from  his  own 
imagination,  or  compelled,  possibly  by  some  in- 
terested person  in  furtherance  of  a  sinister  object 

(/)  ^tr$  T.  Wood,  2  B.  &  Ad.  246. 
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of  his  own"  (m).  An  old  survey  of  landed  pro- 
pertjy  taken  under  the  directions  of  a  former 
proprietor,  is  no  evidence  that  he  was  entitled  to 
it  (n). 

In  a  case  in  the  Exchequer  Chamber  (o),  on  a 
question  in  replevin  whether  goods  were  taken  in 
Norfolk  or  Suffolk,  a  map  of  Suffolk  purporting  to 
have  been  republished  in  1766,  with  corrections  and 
<iddition8^  by  the  sons  of  J.  K.,  from  a  map  pub- 
lished in  1736  by  J.  K.,  who  then  took  an  accurate 
43urvey  of  the  whole  country,  was  tendered  to  show 
that  the  locm  in  quo  was  not  in  Suffolk.  It  was 
produced  by  a  magistrate  of  both  Norfolk  and  Suf- 
folk, who  had  purchased  it  twelve  or  fourteen  years 
previously,  and  before  any  dispute  as  to  the  boundaries 
had  arisen.  The  court  rejected  the  evidence  chiefly 
on  the  ground  that  the  new  editors  did  not  appear  to 
have  had  any  personal  knowledge  of  the  subject,  nor 
to  be  in  any  way  connected  with  the  district,  so  as 
to  make  it  probable  that  they  had  such  knowledge. 
This  case  illustrates  the  important  principle,  that, 
before  ancient  documents  can  be  received  as  evidence 
of  reputation,  it  must  be  proved  that  they  have  come 
from  the  custody  of  a  person  who  is  presumptively 
•connected  sufficiently  by  knowledge  with  the  matter 
in  dispute,  so  as  to  render  him  an  authority.  They 
must  also  bear  the  plain  marks  of  authenticity. 
Thus,  in  the  above  case  it  was  held,  that  the  fact  of 


(m)  Evnn9  t.  Taylor ^  7  B.  &  A.  617. 

(»)  Daniel  t.  Wilhin,  7  Ex.  429. 

(o)  Hammond  v.  Bradttreet^  10  Ex.  390. 
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the  map  being  in  the  possession  of  a  county  magis* 
trate  did  not  vouch  for  its  aoouracy,  and  that  it  "was 
unlike  the  case  of  a  deed  of  conveyance  found  in  the 
custody  of  a  party  who,  if  it  were  genuine,  would 
be  entitled  to  it.  The  hearsay,  especially  where  it  is 
documentary,  must  contain  a  dear  and  xmambiguous 
declaration  concerning  the  disputed  issue.  In  another 
case,  to  prove  a  public  right  of  way  over  a  manor, 
a  map  of  the  manor,  which  had  been  made  by 
a  deceased  steward  of  the  manor,  was  given  in 
evidence.  The  map  showed  lines  made  by  the 
deceased  witness  which  indicated  clearly  some  kind 
of  way  over  the  locus  in  quOy  but  contained  nothing 
to  show  whether  the  way  was  a  public  one,  or  only 
one  of  several  occupation  ways  such  as  existed  on 
the  manor.  If  the  way  had  been  an  occupation  way 
it  would  have  been  of  a  private  nature,  and  it  was 
admitted  could  not  be  proved  by  the  evidence  which 
had  been  given ;  and,  there  being  nothing  on  the 
face  of  the  map  to  show  that  it  was  a  public  way, 
and  the  map  having  been  used  only  to  settle  the 
boundaries  of  the  copyholds  of  the  manor,  it  was 
held  to  be  inadmissible ( p ). 

The  conversations  of  former  tenants  of  a  manor, 
and  of  other  persons  interested  in  it,  have  been  held 
good  evidence  as  to  the  boundaries  of  the  manor  (17). 
A  document  purporting  to  be  a  survey  of  a  manor, 
while  it  was  part  of  the  possessions  of  the  Buchy  of 
Cornwall,  and  coming  out  of  proper  custody,  was 


{p)  Pipe  V.  Fukher^  I  E.  &  E.  111. 
(q)  Doe  Y.  Sleemofty  9  Q.  B.  298. 
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admitted  by  Lord  Eoinilly(r),  as  evidence  of  the 
boundaries  and  customs  of  the  manor ;  although  a 
survey  of  a  manor  belonging  to  Oliver  Cromwell, 
and  taken  by  commissioners  appointed  by  him,  con- 
taining also  a  presentment  by  a  jury  that  certain 
dues  were  payable  to  the  lord,  was  held  inadmissible 
as  a  public  document,  or  as  reputation  to  prove  such 
dues(«).  The  case  of  Weeks  v.  Sparke{t),  and  the 
whole  doctrine  by  which  personal  prescriptive  rights 
have  been  identified  in  a  great  measure  with  public 
and  general  rights  were  much  shaken  by  the  case 
of  Earl  of  Dunraven  v.  Lkwell^n{u)  in  the  Ex- 
chequer Chamber.  There  the  question  in  trespass 
was,  as  to  the  property  in  a  plot  of  ground  which 
lay  between  the  waste  of  the  plaintiff  and  the 
estate  of  the  defendant.  The  plaintiff  offered  evi- 
dence of  statements  made  before  any  controversy 
arose,  by  his  deceased  tenants,  who  as  such  had 
exercised  commonable  rights  over  the  waste  ad- 
joining the  locm  in  quo ;  and  other  statements  made 
by  deceased  persons,  who,  although  not  tenants, 
were  resident  in  the  manor,  and  well  acquainted 
with  it.  No  evidence  was  given  of  an  actual  en- 
joyment of  the  right  on  the  close  by  the  tenants. 
Parke,  B.,  said: — "If  the  question  had  been  one 
in  which  all  the  inhabitants  of  the  manor,  or  all 
the  tenants  of  it  or  of  a  particular  district  of  it, 

(r)  Smith  Y.  Barl  Brownhtc,  L.  B.,  9  £q.  241 ;  39  L.  J.,  Ch. 
636;  18W.  R.  271. 

(<)  Duke  of  Beaufort  v.  Smithy  4  Ex.  450. 
(0  1  M.  &  S.  679. 
{u)  16  Q.  B.  791. 
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had  been  interested,  reputation  from  any  deceased 
inhabitant  or  tenant,  or  even  deceased  residents  in 
the  manor,  would  have  been  admissible,  such  resi- 
dents having  presumably  a  knowledge  of  such  local 
customs ;  and,  if  there  had  been  a  common  law  right 
for  every  tenant  of  the  manor  to  have  common  on 
the  wastes  of  a  manor,  reputation  from  any  deceased 
tenant  as  to  the  extent  of  those  wastes,  and  there- 
fore as  to  any  particular  land  being  waste  of  the 
manor,  would  have  been  admissible.  ...  We 
are  therefore  of  opinion  that  the  case  is  precisely 
in  the  same  situation  as  if  evidence  had  been  offered 
that  there  were  many  persons,  tenants  of  the  manor, 
who  had  separate  prescriptive  rights  over  the  lord's 
wastes ;  and  reputation  is  not  admissible  in  the  case 
of  such  separate  right,  each  being  private  and  de- 
pending on  each  separate  prescription,  unless  the  pro- 
position can  be  supported,  that,  because  there  are  many 
sudi  rights,  the  rights  have  a  public  character,  and 
the  evidence,  therefore,  becomes  admissible.  We  think 
this  position  cannot  be  maintained.  .  .  .  We  are  of 
opinion,  therefore,  that  the  evidence  of  reputation 
offered  in  this  case  was,  according  to  the  well-estab- 
lished rule  in  the  modem  cases,  inadmissible,  as  it  is 
in  reality  in  support  of  a  mere  private  prescription ; 
and  the  number  of  these  private  rights  does  not  make 
them  to  be  of  a  public  nature." 

On  an  issue  whether  or  not  certain  land,  in  a  dis- 
trict repairing  its  own  roads,  was  a  common  highway, 
it  has  been  held  admissible,  but  slight,  evidence  that, 
before  the  point  was  litigated,  the  inhabitants  held  a 
public  meeting  to  consider  the  repair  of  the  way,  and 
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that  several  of  them,  sinoe  dead,  signed  a  paper  on 
the  occasion,  stating  that  the  land  was  not  a  pnblio 
highway  (x) .  So  the  verdict  or  presentment  of  a  jury 
summoned  by  a  Court  of  competent  jurisdiction  ta 
determine  the  boundaries  of  two  manors  is  admissiblo 
evidence  of  reputation,  in  an  issue  as  to  the  boundary 
of  a  third  manor,  which  is  conterminous  with  one  of 
the  former  (y).  Some  of  the  remarks  of  the  learned 
judges,  in  this  last  case,  may  appear  to  be  at  variance 
with  the  later  case  of  Earl  of  Dunraven  v.  Lkicellyn^ 
Thus,  Coleridge,  J.,  states: — "On  the  question  of 
boundary,  between  two  owners,  no  doubt  reputation 
is  admissible"  ;  but  this  observation  must  be  limited 
by  the  circumstances  of  the  case,  which  seem  to  have 
been  regarded  as  converting  an  apparently  personal 
question  into  one  of  a  public  nature*  An  award,, 
being  in  the  nature  of  a  private  transaotiony  is  not 
evidence  of  reputation  (s). 

The  general  doctrine  was  discussed  elaborately  in 
the  case  of  Reg.  v.  Bedfordshire  (a).  There,  on  an 
indictment  against  a  county  for  not  repairing  a 
public  bridge,  the  defendants  pleaded  that  A.  waa 
liable  to  repair  a  portion,  ratione  tenures  of  the 
manor  of  0, ;  Q-.  a  certain  other  portion,  ratione 
tenures  of  the  manor  of  H. ;  and  T.  the  residue, 
ratione  tenures  of  the  manor  of  C.  Evidence  of 
reputation  was  tendered  by  the  defendants  to  show 

{x)  Barraelough  v.  Johnton,  8  A.  &  E.  99. 
(y)  JSrisco  y.  Lomax^  8  A.  &  E.  198. 

{z)  Evans  t.  Rees^  10  A.  &  E.  151 ;  Lady  Wenman  v.  JfackenzU^ 
6  E.  &  B.  447. 
(a)  4  E.  &  B.  535. 
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that,  by  immemorial  custom,  the  respective  parties 
mentioned  in  this  plea  had  repaired  the  respective 
portions*  The  evidence  was  rejected  at  the  trial, 
apparently  on  the  ground  that  the  interests  were  of 
a  private  nature ;  but  the  Court  held  that  the  evi- 
dence ought  to  have  been  received.  Lord  Campbell, 
after  recognizing  the  general  principle,  "  that  public 
reports  ought  not  to  be  held  admissible  so  as  to  affect 
the  rights  of  private  persons,"  proceeded  to  say : — 
^'  Upon  the  question  here  raised,  all  the  inhabitants 
of  the  county,  who  have  property  liable  to  be  assessed 
to  the  coimty  rate,  have  an  interest  whether  this 
bridge  was  to  be  repaired  in  part  by  the  owners  of 
certain  lands,  ratione  tenurce;  such  persons  would  be 
affected  by  the  verdict  of  the  jury ;  and  then  there 
are  others  whom  it  would  also  affect,  viz.,  those  who 
require  the  use  of  the  bridge,  and  to  them  it  is  of 
importance  upon  whom  the  liability  rests  to  repair 
the  bridge.  If  a  prosecution  arises,  heavy  expenses 
are  sure  to  be  incurred,  and  therefore  such  questions 
are  certain  to  be  discussed,  and  a  true  reputation  is 
very  likely  to  exist  .  .  .  Certainly,  the  question 
objected  to  in  this  case  touches  the  rights  of  indivi- 
duals ;  but  then  it  also  affects  that  of  the  county  and 
the  ratepayers.  For  these  reasons,  we  think  that 
evidence  of  reputation  was  improperly  rejected.'* 

Whether  the  public  are  entitled  to  fish  in  a  tidal 
river  is  a  question  of  public  interest  on  which  evi^ 
denoe  of  reputation  is  admissible  (5). 


(b)  JSTeill  ▼.  Di^  of  Devtmhire^  L.  R.,  S  App.  Cas.  35 ;    31 
W.  R.  622. 
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In  questions  conoeming  the  adnussibilitj  of  repu* 
tation,  distinctions  have  been  drawn  between  cases  in 
whicb  a  public  interest,  and  others  in  which  merely 
a  general  or  local  interest,  is  concerned ;  but  reputa- 
tion appears  to  be  equally  receivable  in  both  instances, 
although  its  value  will  depend  essentially  on  the 
vicinity  of  the  witness  to  the  locus  in  quOy  and  his 
personal  knowledge  of  the  surrounding  circumstances. 
^^  In  a  matter  in  which  all  are  concerned,  reputation 
from  any  one  appears  to  be  receivable ;  but  of  course 
it  would  be  almost  worthless,  unless  it  came  from 
persons  who  were  shown  to  have  some  means  of 
knowledge,  as  by  living  in  the  neighbourhood  "  (c). 

The  next  important  restriction  on  the  rule  under 
consideration,  is  contained  in  the  principle  that — 

The  declarations  of  deceased  persons  are 
not  admissible  as  reputation,  unless  they 
have  been  made  ante  Ktein  motamj  i.e. 
before  the  issue  has  become,  or  appeared 
likely  to  become,  a  subject  of  judicial 
controversy. 

In  jB.  v.  Cotton {d)y  Dampier,  J.,  said: — "The 
reason  why  the  declarations  of  deceased  persons  [are 
admitted]  upon  public  rights,  made  ante  litem  motam 
when  there  was  no  existing  dispute  respecting  them, 
is  that  these  declarations  are  considered  as  disinte- 
rested, dispassionate,  and  made  without  any  intention 
to  serve  a  cause  or  mislead  posterity ;  but  the  case 

(e)  Per  Parke,  B.,  Crease  v.  Barrett^  1  C,  M.  &  B.  928. 

(d)  3  Gam.  446. 
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is  entirely  altered  post  litem  niotamy  when  a  contro- 
versy has  arisen  respecting  the  point  to  which  the 
declarations  apply.  Declarations  then  made  are  so 
likely  to  be  produced  by  interest,  prejudice,  or  pas- 
sion, that  no  reliance  can  safely  be  placed  upon 
them,  and  they  woidd  more  frequently  impose  upon 
the  imderstanding,  than  conduce  to  the  elucidation 
•of  the  truth.  It  has,  therefore,  been  wisely  decided, 
that  evidence  of  reputation  arising  j>o«^  litem  motam 
fihall  not  be  admitted." 

Thus,  the  presentment  of  a  homage,  sworn  to 
determine  boundaries,  has  been  rejected,  because 
there  was  no  jurisdiction,  and  because  it  amounted 
to  a  declaration  post  litem  motam  {e) ;  but  in  an 
action  by  a  copyholder  against  his  lord,  where  the 
•question  was  as  to  the  amount  of  fine  payable  to  the 
latter,  the  incidental  depositions  of  witnesses,  in  an 
action  by  a  former  dauAant  against  a  former  lord, 
have  been  admitted  as  evidence  for  the  lord,  as 
-depositions  of  persons  called  on  behalf  of  a  person 
standing  tn  pari  Jure  with  the  plaintiff,  and  because 
the  same  custom  was  not  in  controversy  (/). 

It  seems  to  be  settled  that,  the  lis  nwta  dates,  not 
from  the  commencement  of  an  action  or  suit,  nor 
<even  from  the  commencement  of  actual  litigation, 
but  from  the  time  when  the  question  began  to  attract 
public  attention  as  a  controversy.  "  The  line  of 
•distinction  is  the  origin  of  the  controversy,  and  not 
the  commencement  of  the  suit.      After  the  con- 


{e)  Basset  v.  RieharcU,  10  B.  &  C.  657. 
(/)  Freeman  v.  rhillipps,  4  M.  &  S.  497. 

P.  N 
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troversy  has  originated,  all  declarations  are  to  be^ 
excluded,  whether  it  was  or  was  not  known  to  the 
witness"  ((7).  Declarations,  however,  will  not  be 
ezduded  on  account  of  their  having  been  made  with 
the  express  view  of  preventing  disputes  (A),  or  in 
direct  support  of  the  declarant's  title  («'),  or  from  the 
declarant  being  in  the  same  situation,  touching  the 
matter  in  contest  with  the  party  relying  on  the^ 
declaration  {k). 

(p)  Per  Hansfieldy  C.  J.,  BerJceUff  Peerage  ease,  4  Camp.  417. 

{h)  Berkeley  Peerage  case,  4  Camp.  401. 

(•)  l)oe  v.  Davies,  10  Q.  B.  325. 

(k)  Mimkton  v.  Att.'Oen.,  2  Ruas.  &  M.  160. 


(    179    ) 


CHAPTER  X. 

EVIDENCE  OF  ANCIEXT  POSSESSION. 

Although,  as  has  been  previously  stated,  hearsay 
or  second-hand  evidence  is  not  generally  admissible 
in  questions  concerning  merely  private  and  personal 
rights,  yet  it  is  received,  in  some  oases,  where  a 
controversy  refers  to  a  time  so  remote  that  it  is 
unreasonable  to  expect  a  higher  species  of  evidence ; 
l)ut  in  such  cases  the  surrounding  circumstances 
must  be  free  from  reasonable  suspicion,  and  it  must 
appear  that  the  deeds  or  other  documents,  in  which 
the  hearsay  is  contained,  are  ancient,  i.  e.^  more  than 
thirty  years  old ;  that  they  come  from  the  custody  in 
which  they  would  presumably  be  found,  if  authentic ; 
and  that  they  have  been  regarded  and  treated  as 
authentic  by  the  guardians  of  them.  It  is  therefore 
a  rule  that^ 

Ancient  documents  purporting  to  be  a  part 
of  the  transactions  to  which  they  relate, 
and  not  a  mere  narrative  of  them,  are 
receivable  in  evidence  that  those  transac- 
tions actually  occurred,  provided  they 
be  produced  from  proper  custody, 

In  Hoe  V.  Raidings  (a),  a  paper  was  received  which 

(q)  7  East,  279. 

n2 
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pTrq)orted  to  be  a  statement  by  a  confidential  agent, 
to  a  former  tenant  for  life,  of  rent  reserved  in  1728, 
and  as  such  had  been  indorsed  by  the  latter.  This 
was  held  to  be  evidence  in  1806,  of  the  fact  for  the 
plaintiff,  a  tenant  in  tail,  to  whom  it  had  been  handed 
down  with  other  muniments  of  title,  to  show  that  the 
rent  reserved  by  a  tenant  for  life,  who  had  immedi- 
ately preceded  the  plaintiff,  was  less  than  the  rent 
originally  reserved.  Lord  EUenborough  said  :— 
"  Ancient  deeds,  proved  to  have  been  found  amongst 
deeds  and  evidences  of  land,  may  be  given  in  evi- 
dence, although  the  execution  of  them  cannot  be 
proved ;  and  the  reason  given  is,  *  that  it  is  hard  to 
prove  ancient  things,  and  the  finding  them  in  such  a 
place  is  a  presumption  they  were  fairly  and  honestly 
obtained,  and  reserved  for  use,  and  are  free  from 
suspicion  of  dishonesty.'  This  paper,  therefore, 
having  been  found  amongst  the  muniments  of  the 
family  .  .  .  accredited  •  .  .  and  preserved  .  •  . 
we  think  that  it  was  evidence  to  be  left  to  the  jury 
of  the  amount  of  the  ancient  rent  at  the  time  it 
bears  date." 

So  the  counterparts  of  old  leases  from  the  reposi- 
tory of  the  lord  of  a  manor  have  been  received  in 
evidence  of  the  demise  of  premises,  even  without 
proof  of  enjoyment  (6).  In  that  case,  tried  in  1782, 
several  leases,  dated  between  1680  and  1702,  were 
received  as  undoubtedly  ancient ;  but  a  lease  dated 
in  1730  was  rejected  as  too  recent.    In  Malcolm* 


{b)  Clarktcn  v.  IFoodhoute^  3  Dong.  189. 
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son  V.  (yDea  (c),  it  was  laid  down  that  the  true 
ground  for  admitting  a  lease  is  that  of  its  showing 
SB  act  or  acts  of  ownership.  So,  to  prove  a  personal 
prescriptive  right  of  fishery,  as  appurtenant  to  a 
manor,  old  licences  on  the  court  rolls,  granted  by  the 
lords  of  the  manor,  are  admissible  (e^).  Old  rent 
rolls  or  court  rolls  are  received  to  prove  rights  to 
which  they  refer. 

In  ejectment,  where  both  plaintiff  and  defendant 
claimed  through  E.,  it  was  held  that  an  ancient  entry 
made  by  E.'8  steward  in  his  rent-book,  was  evidence 
as  to  the  identity  of  the  property  (e).  So,  ancient 
terriers  are  received  to  prove  the  amount  of  vicarial 
tithes  (/).  In  Bishop  of  Meath  v.  Marquis  of  Win- 
chester (^),  in  the  House  of  Lords,  the  general  doctrine, 
more  particularly  as  regards  the  next  point  to  be  con« 
sidered,  viz.,  the  custody  of  the  document,  was  fully 
considered.  The  main  questions  were,  whether  an 
ancient  deed,  and  also  a  case  concerning  the  right  of 
presentation  to  a  living,  prepared  for  counsel  by  a 
former  Bishop  of  Meath  in  1695,  and  found  among 
the  family  papers  of  his  descendants,  were  evidence 
touching  the  right  of  presentation  as  against  the 
plaintifE  in  error.  Both  documents  were  held  to  be 
clearly  admissibleu 


(e)  10  H.  L.  Cas.  693. 

(d)  JRogen  v.  Allen^  1  Camp.  301 ;  Maloohnson  y.  ffDM^  10  H.  L. 
Gas.  693. 
(#)  Doe  T.  SeaUm^  2  A.  &  E.  171. 
(/}  F^OTMon  Y.  Beek^  8  Ex.  452. 
is)  3  Bing.  N.  C.  183. 
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Ancient  documents,  to  be  reoeiyable  as  such,  must 
be  proved  to  have  come  from  the  custody  in  which  it 
was  reasonable  that  they  should  be  found.  This 
doctrine  has  been  applied  to  family  Bibles.  A  New 
Testament  containing  entries  of  the  births,  deaths, 
and  marriages  of  a  family,  produced  by  a  member 
thereof,  and  proved  to  have  been  in  the  possession  of 
the  family  for  a  long  time,  is  admissible  in  evidence 
without  proof  of  handwriting  (A). 

In  the  case  of  Bisliop  of  Meath  v.  Marquis  of  Win^ 
cheater  (»),  Tindal,  C.  J.,  said: — "The  result  of  the 
evidence,  upon  the  bill  of  exceptions,  we  think  is  this 
— ^that  these  documents  were  found  in  a  place  in 
which,  and  under  the  care  of  persons  with  whom, 
papers  of  Bishop  Dopping  might  naturally  and 
reasonably  be  expected  to  be  found,  and  that  is  pre- 
cisely the  custody  which  gives  authenticity  to  docu- 
ments found  within  it ;  for  it  is  not  necessary  that 
they  should  be  found  in  the  best  and  most  proper 
place  of  deposit.  If  documents  continued  in  such 
custody,  there  never  would  be  any  question  as  to 
their  authenticity;  but  it  is  when  documents  are 
found  in  other  than  the  proper  place  of  deposit,  that 
the  investigation  commences,  whether  it  was  reason- 
able and  natural  under  the  circumstances  in  the 
particular  case,  to  expect  that  they  should  have  been 
in  the  place  where  they  are  actually  found ;  for  it  is 
obvious  that  whilst  there  can  be  only  one  placd  of 


(A)  Eubhard  t.  Lh9,  4  H.  &  C.  418. 
(i)  3  Bing.  N.  C.  183. 
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deposit  striotlj  and  absolutely  proper^  there  may  be 
varions  and  many  that  are  reasonable  and  probable, 
though  differing  in  degree,  some  being  more  so,  some 
less ;  and  in  those  cases  the  proposition  to  be  deter* 
mined  is,  whether  the  actual  custody  is  so  reasonably 
imd  probably  to  be  accounted  for,  that  it  impresses 
the  mind  with  the  conviction,  that  the  instrument 
found  in  such  custody  must  be  genuine.  That  such 
is  the  character  and  description  of  the  custody,  which 
is  held  sufficiently  genuine  to  render  a  document 
admissible,  appears  from  all  the  cases.  On  the  one 
band,  old  grants  to  abbeys  have  been  rejected  as 
evidence  of  private  rights,  where  the  possession  of 
them  has  appeared  altogether  unconnected  with  the 
persons  who  had  any  interest  in  the  estate.  Thus,  a 
manuscript  found  in  the  Herald's  Office,  enumerating 
the  possessions  of  the  dissolved  monastery  of  Tut* 
bury,  a  manuscript  f oxmd  in  the  Bodleian  Library, 
Oxford,  and  a  grant  to  a  priory  brought  from  the 
Oottonian  M8S.  in  the  British  Museum,  were  all  held 
to  be  inadmissible,  the  possession  of  the  documents 
being  unconnected  with  the  interests  in  the  property. 
On  the  other  hand,  an  old  chartulary  of  the  dissolved 
abbey  of  Glastonbury  was  held  to  be  admissible 
because  f oxmd  in  the  possession  of  the  owner  of  part 
of  the  abbey  lands,  though  not  of  the  principal  pro- 
prietor. This  was  not  the  proper  custody,  which,  as 
Lord  Redesdale  observed,  would  have  been  the  Aug- 
mentation Office;  and,  as  between  the  different 
proprietors  of  the  abbey  lands,  it  might  have  been 
more  reasonably  expected  to  have  been  deposited 
with  the  largest ;  but  it  was,  as  the  court  argued,  a 
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place  of  custody  where  it  might  be  reasonably  ex- 
pected to  be  found." 

It  appears  from  this  case,  that  it  is  not  necessaiy 
that  the  custody  should  be  that  which  is  strictly 
proper:  it  is  suflScient  if  it  be  one  which  may  be 
reasonably  and  naturally  explained  (A;),  and  one 
which  affords  reasonable  assurance  of  the  authen-* 
ticity  of  the  document  (/).  It  is  not  however 
sufficient  to  produce  the  documents  without  calling 
a  witness  to  prove  the  custody  from  which  they 
come  {m). 

It  has  been  doubted  whether  it  is  not  necessaiy  to 
show  some  act  of  recognition  or  enjoyment,  done 
with  reference  to  the  documents.  Thus  in  Doe  v. 
Pulman{n)y  which  was  an  action  of  ejectment,  to  prove 
that  an  ancient  ancestor  had  been  seised  of  the  locus 
in  quoy  the  lessor  of  the  plaintiff  produced  from  her 
muniment  room  the  counterpart  of  an  old  lease,  pur^ 
porting  to  be  granted  by  the  ancestor,  but  executed 
only  by  the  lessee,  and  it  was  held  admissible,  without 
proof  that  the  lessee  had  actually  enjoyed  under  it. 

It  is  said  to  be  an  established  principle,  that 
nothing  said  or  done  by  a  person  having  at  the  time 
an  interest  in  the  subject-matter,  shall  be  evidence 
either  for  him  or  persons  claiming  under  him  (o); 


{k)  Doe  V.  Sampter,  8  A.  &  E.  154. 
{I)  Per  Coleridge,  J.,  Doe  v.  Fhillips,  8  Q.  B.  158. 
(m)  Evan8  t.  ReeSy  10  A.  &  E.  154. 

(«}  3  Q*.  B.  623 ;  sed  cf.  MaleoUnson  y.  (yDea,  10  H.  L.  Cas^ 
593. 

(o)  Per  Abbott,  C.  J.,  £.  v.  Debenham^  2  B.  &  Aid.  185. 


EVIDENCE  OF  ANCIENT  POSSESSION.  185- 

« 

and  therefore  in  a  settlement  case  (^)y  an  old  entry 
in  a  paroohial  book. was  held  not  to  be  evidence 
of  the  terms  under  which  a  pauper  resided  in  tho 
paiish.  So,  entries  made  by  a  deceased  person, 
through  whom  the  defendant  claims,  acknowledging 
the  receipt  of  rent  for  the  premises  in  question,  are 
not  evidence  of  title  for  the  defendant  (q). 


(p)  Ibid. 

{q)  Otttram  v.  Morcwoody  6  T.  B.  123. 
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CHAPTER  XI, 

EVIDENCE  IN  QUESTIONS  OF  PEDIGREE. 

In  questions  of  pedigree,  or  inquiries  oonoeming 
relationship  or  descent,  the  rule  by  which  hearsay 
or  second-hand  evidence  is  excluded  is  waived,  and 
the  rule  is  that — 

The  statements  of  deceased  persons,  who 
were  connected  by  blood  or  marriage 
with  the  family  in  Question,  made  anU 
litem  nwtamy  are  admissible  to  prove 
pedigree. 

It  is  for  the  judge  to  decide,  as  a  question  prece- 
dent to  the  admission  of  the  evidence,  whether  the 
declarant  has  been  sufficiently  proved  to  have  been 
connected  by  consanguinity  or  affinity  to  the  family 
in  question ;  and  it  makes  no  difference  that  the 
legitimacy  of  the  declarant  happens  to  be  also  the 
only  question  in  issue  (a).  As  to  the  danger  of 
placing  too  great  reliance  on  this  species  of  evidence, 
see  the  judgment  of  Lord  Eomilly  in  Crouch  v. 
Hooper  (J). 


(a)  Doe  T.  Daviea^  10  Q.  B.  814. 

(b)  16  Beav.  182. 
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It  has  been  held  that  the  deolarations  must  have 
been  from  persons  having  such  a  connection  with 
the  family  that  it  is  likely,  from  their  domestio 
habits,  that  they  were  speaking  the  truth,  and  could 
not  be  mistaken  (c).  The  declaration  of  others 
than  blood  relations,  and  husbands  and  wives,  are 
not  admissible.  Thus,  the  declarations  of  deceased 
servants  and  intimate  acquaintances  are  rejected  (ef), 
even  though  coming  under  the  head  of  dying  decla* 
rations  (e);  nor  are  the  declarations  of  illegitimate 
relations  received  (/). 

'^  The  law  resorts  to  hearsay  of  relations  upon  the 
principle  of  interest  in  the  person  from  whom  the 
descent  is  to  be  made  out ;  and  it  is  not  necessary 
that  evidence  of  consanguinity  should  have  the 
correctness  required  as  to  other  facts.  If  a  person 
says  another  is  his  relative  or  next-of-kin,  it  is  not 
necessary  to  state  how  .the-  consanguinity  exists.  It 
is  sufficient  that  he  says  A.  is  his  relation,  without 
stating  the  particular  degree,  which  perhaps  he 
could  not  teU  if  asked ;  but  it  is  evidence,  from  the 
interest  of  the  person  in  knowing  the  connections  of 
the  family ;  therefore  the  opinion  of  the  neighbour* 
hood  of  what  passed  among  the  acquaintances  will 
not  do"  (g).  It  was  accordingly  held  that  the 
declarations  by  a  deceased  husband  as  to  his  wife's 
legitimacy  are  admissible,  as  well  as  those  of  her 

(r)  Whiteloehe  v.  Baker^  13  Ves.  611. 

(d)  Johnson  v.  Zataon,  9  iBfoore,  183. 

{e)  Doe  Y.  Sid^tcat/,  4  B.  &  Aid.  63. 

if)  Doe  V.  Barton,  2  M.  &  R.  28» 

ijf)  Per  Lord  Ersldne,  VowUb  t.  Young,  13  Yes.  147. 
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blood  relations.  Again,  in  Doe  v.  Randall  {h)^  it 
was  held  that  the  declaration  of  a  deceased  woman 
of  statements  made  by  her  former  husband,  that  his 
estate  would  go  to  J.  F.,  and  then  to  J.  F.'s  heir, 
were  admissible  to  show  the  relationship  of  the 
lessor  of  the  plaintiflE  to  J.  F.  Best,  0.  J.,  said : — 
"  Consanguinity,  or  affinity  by  blood,  therefore,  i» 
not  necessary,  and  for  this  obvious  reason,  that  & 
party  by  m^age  is  more  likely  to  be  inf  omed  of 
the  state  of  the  family  of  which  he  is  to  become  a 

nected  by  blood ;  as,  by  frequent  conversations,  the 
former  may  hear  the  particulars  and  characters  of 
branches  of  the  family  long  since  dead.  .  .  . 
The  declarations  of  deceased  persons  must  be  taken 
with  aU  their  imperfections,  and  if  they  appear  ta 
have  been  made  honestly  and  fairly,  they  are  re- 
ceivable. If,  however,  they  are  made  post  litem 
motaniy  they  are  not  admissible,  as  the  party  makings 
them  must  be  presumed  to  have  an  interest,  and  not 
to  have  expressed  an  unprejudiced  or  imbiassed 
opinion."  The  statement  of  a  wife  as  to  her  hus- 
band's family,  and  that  of  a  husband  as  to  his  wife's 
family,  stand  upon  the  same  footing  («'). 

It  has  been  said,  on  the  authority  of  an  old  case  : 
"Hearsay  is  good  evidence  to  prove  who  is  my 
grandfather,  when  he  married,  and  what  children  he 
had,  &o.,  of  which  it  is  not  reasonable  to  presume  I 
have  better   evidence.      So,  to   prove   my  father, 


(h)  2  M.  &  F.  20. 

(t)  See  Shrewsbury  Peerage  eate,  7  H.  L.  Cas.  28. 
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mother^  cousin,  or  other  relation,  beyond  the  se% 
dead ;  and  the  common  reputation  and  belief  of  it 
in  the  family  gives  credit  to  such  evidence "  {k). 
Hence  arises  the  doctrine,  that  the  declaration  need 
not  be  one  which  has  been  made  immediately  by  the 
deceased,  as  of  his  own  knowledge  or  belief,  to  the 
witness ;  but  it  may  be,  as  a  learned  judge  has  ex- 
pressed it,  "  too  deep,"  or  infinitely  more  remote  in 
degree.  It  is  sufficient  to  show  that  a  general  belief 
has  prevailed  in  a  family.  Thus,  evidence  that  a 
person  went  abroad  when  a  yoimg  man,  and,  accord- 
ing to  the  repute  of  the  family,  had  afterwards  died 
in  the  West  IncCes,  and  that  the  family  had  never 
heard  of  his  being  married,  is  strictly  admissible  to 
ahow  that  he  died  unmarried  (/). 

On  this  ground,  not  merely  oral  declilrations  of 
deceased  persons  connected  with  the  family,  but  old 
family  documents,  genealogies,  entries  in  family 
Bibles  (//}),  inscriptions  on  tombstones,  or  walls,  or 
rings,  if  sufficiently  authenticated  as  genuine,  and  as 
having  been  recognized  as  such  by  the  family,  will 
be  received.  The  admissibility  of  genealogies  was 
discussed  in  Davies  v.  Lowndes  (n),  in  the  Exchequer 
Chamber.  A  paper  purporting  to  be  an  old  gene- 
alogy,  having  been  ofEered  as  evidence  of  pedigree, 
Lord  Denman  said : — "  A  pedigree,  whether  in  the 
shape  of  a  genealogical  tree,  or  map,  or  contained  in 
a  book,  or  mural  or  monumental  inscription,  if  recog- 

(k)  BuU.  N.  P.  294,  cited  in  note  15  East,  294. 
(/)  Doe  V.  Grifin,  I  East,  293. 
(m)  Gf.  Euhbardv.  Lees,  4  H.  &  0.  418. 
(n)  6  M.  &  a.  625. 
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nized  by  a  deoeased  member  of  the  same  family,  is 
admissible,  however  early  the  period  from  whi<i  it 
purports  to  have  been  deduced  •  •  •  •  The  reason 
why  a  pedigree,  when  made  or  recognized  by  a  mem- 
ber of  the  family,  is  admissible,  may  be  that  it  is 
presumably  made  or  recognized  by  him  in  conse- 
quence of  his  personal  knowledge  of  the  individuals 
therein  stated  to  be  relations,  or  of  information 
received  by  him  from  some  deoeased  members,  of 
what  the  latter  knew  or  heard  from  other  members 
who  lived  before  his  time.  And  if  so,  it  may  well 
be  contended  that  if  the  facts  rebut  that  presump- 
tion, and  show  that  no  part  of  the  pedigree  was 
derived  from  proper  sources  of  information,  then  the 
whole  of  it  ought  to  be  rejected;  and  so  also,  if 
there  be  some,  but  an  uncertain  and  undefined,  part 
derived  from  reference  to  improper  sources.  But 
where  the  framer  spe€iks  of  individuals  whom  he 
describes  as  living,  we  think  the  reasonable  presump- 
tion is  that  he  knew  them,  and  spoke  of  his  own 
personal  knowledge,  and  not  from  registers,  wills, 
monimiental  inscriptions,  and  family  records  or 
history  :  and  consequently  to  that  extent  the  state* 
ments  in  the  pedigree  are  derived  from  a  proper 
source,  and  are  good  evidence  of  the  relationship  of 
those  persons." 

In  the  Berkeley  Peerage  Case  (o),  on  an  issue  as  to 
the  legitimacy  of  the  petitioner,  the  three  questions 
referred  by  the  House  of  Lords  to  the  judges  were 
substantially — 


(o)  4  Camp.  401. 
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1.  Whether  the  depositions  made  by  A.'s  reputed 
father,  in  a  suit  by  A.  against  B.,  were  evidence  of 
pedigree  for  A.,  in  a  suit  by  A.  against  G. 

2.  Whether,  in  a  similar  case,  entries  made  by  A.'b 
reputed  father  in  a  Bible,  that  A.  was  his  son,  bom 
in  wedlock  on  a  certain  day,  were  inadmissible. 

3.  Whether  such  entries  were  inadmissible,  if  made 
with  the  express  purpose  of  establishing  A/s  legiti- 
macy  in  case  it  should  ever  be  called  in  question. 

The  point  in  the  first  question  inyolved  the  ques- 
tion whether  hearsay  declarations  of  pedigree,  made 
after  a  judicial  controversy  has  arisen,  are  admissible.. 
The  point  in  the  second  question  was,  whether  atb 
entry  in  a  book  made  by  a  deceased  relation  is  evi* 
dence ;  and  in  the  third,  whether  such  an  entry,  if 
otherwise  admissible,  continues  to  be  so  when  mad& 
with  an  express  purpose  of  providing  against  a 
oontemplated  or  impending  controversy.  It  waa 
held  that  the  evidence  in  the  first  case  was  in-^ 
admissible,  as  having  been  made  after  an  actual^ 
and  not  merely  a  judicial,  controversy  had  arisen ; 
that  in  the  second  it  was  strictly  admissible,  whether 
the  entry  was  made  in  a  Bible  or  any  other  book,  or 
on  any  other  piece  of  paper ;  and  that  in  the  third 
case  it  was  also  admissible,  but  with  strong  objec- 
tions to  its  credibility,  on  account  of  the  particularity, 
and  perhaps  the  professed  view  with  which  it  was 
made. 

Another  important  case  on  this  subject  is  the 
Sussex  Peerage  Case  {p).    There  an  entry  made  in 

-  ^ 

ip)  11  C.  &F.  86. 
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her  prayer-book,  by  Lady  Augusta  Murray,  of  hep 
marriage  at  Borne  to  the  Duke  of  Sussex,  was  received 
not  as  conclusive  proof,  but  as  a  declaration  made  by 
one  of  the  parties.  In  the  same  case,  evidence  of 
declarations  by  a  deceased  clergyman  that  he  had 
celebrated  the  marriage  was  rejected. 

In  accordance  with  the  rules  recognized  in  the 
preceding  cases,  a  cancelled  will  of  an  ancestor, 
found  among  family  papers,  has  been  received  as  a 
declaration  concerning  the  relations  of  the  family  (g). 
Pedigrees  hung  up  in  family  mansions  (r) ;  a  mar- 
riage certificate  kept  by  the  family  («) ;  a  genealogy 
made  by  a  deceased  member  of  a  family,  even 
though  purporting  to  be  founded  partly  on  hear- 
say (t) ;  engravings  on  rings  {u) ;  coffin-plates,  and 
monumental  inscriptions  generally;  are  regarded  as 
admissible,  but  not  always  as  credible,  evidence  (or). 
Bacon,  Y.-C,  said  of  inscriptions  on  tombstones  :— 
*^  In  the  case  of  tombstones,  no  doubt  the  publicity 
of  the  inscription  gives  a  sort  of  authenticity  to  it, 
and  if  it  remains  uncontradicted  for  a  great  many 
years,  it  would,  in  the  absence  of  every  other  fact  in 
the  case,  be  taken  to  be  true ;  but  you  cannot  put  it 
higher  than  that"  (y). 

Not  only  hearsay  declarations  of  deceased  rela- 


{q)  Doe  Y.  Earl  of  Pembroke^  11  East,  604. 

(r)  Goodriffht  v.  Jfosij  Cowp.  691. 

(«)  Doe  Y.  Davies,  10  Q.  B.  314. 

{i)  Mofikton  Y.  AU.-Gen.,  2  R.  &  M.  147. 

(m)   Votclci  Y.  Young,  13  Ves.  144. 

(x)  DavUs  Y.  lotcndeSf  6  M.  &  Q-.  627. 

(y)  Sailam  y.  Crow,  19  W.  E.  969. 
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tivesy  hut  also  proof  of  the  maimer  in  which  a  person 
has  been  brought  up  and  treated  by  his  family,  will 
be  evidence.  In  the  Berkeley  Peerage  Casey  Mans- 
field, C.  J.,  said : — "  If  the  father  is  proved  to  have 
brought  up  the  party  as  his  legitimate  son,  this  is 
sufficient  eyidenoe  of  legitimacy  till  impeached ;  and 
indeed  it  amounts  to  a  daily  assertion  tiiat  the  son  is 
legitimate  "  (a) .  In  Sturla  v.  Freccia  (a) ,  Lord  Black- 
bum,  speaking  of  the  statements  of  deceased  mem-^ 
1>ers  of  a  family  being  eyidence  to  prove  pedigree, 
said: — ^^Such  statements  by  deceased  members  of 
the  family  may  be  proved  not  only  by  showing  that 
they  actually  made  the  statements,  but  by  showing 
that  they  acted  on  them,  or  assented  to  them,  or  did 
anything  that  amounted  to  showing  that  they  recog- 
nized them/' 

The  term  "  pedigree "  embraces  not  only  general 
questions  of  descent  and  relationship,  but  cdso  the 
particular  facts  of  birth,  marriage  and  death,  and 
the  times  when,  either  absolutely  or  relatively,  those 
events  happened.  AU  these  facts,  therefore,  may  be 
proved  from  hearsay  derived  from  relatives.  It  has 
been  doubted  whether  specific  dates  can  be  so  proved; 
lut  the  preponderance  of  authority  appears  to  be  in 
favour  of  permitting  them  to  be  so  proved.  The 
written  memorandum  of  a  father  as  to  the  time 
whan  his  child,  was  bom,  has  been  received-to  prove 
when  the  infant  woidd  come  of  age  (6) ;  but  in  a 

(z)  4  Camp.  416 ;  cf.  Khajah  Uidayut  Oollah  v.  Itai  Jan  Xhanunt, 
8  Mo<^;  I.  A,  295. 

(a)  L.  B.,  5  App.  Ca.  641 ;  60  L.  J.,  Ch.  94 ;  29  W.  R.  220. 

(b)  Per  Lord  Ell^bprongh,  £oe  y.  SawUngt,  7  East,  2^0.  j 

P.  O 
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86tUement  case  tlie  declaration  of  a  father  as  to  the 
place  of  his  child's  birth  has  been  rejected,  as  not 
being  strictly  a  question  of  pedigree  (c).  So,  an 
order  of  removal  was  quashed,  for  being  founded 
merely  on  the  pauper's  own  evidence  as  to  the  time 
and  place  of  her  birth,  because  the  statement  -was 
held  to  be  one  which  she  could  not  make  of  her 
own  knowledge  (d) ;  but  in  Shields  v.  Boucher  (c), 
TTnight  Bruce,  Y.-C,  was  of  opinion  that  declara- 
tions of  a  person  deceased  as  to  what  place  his  father 
came  from  woidd  be  admissible. 

Before  the  declarations  of  deceased  relations  can 
be  received  as  such,  it  must  be  proved  aliunde^  u  «., 
by  extrinsic  and  independent  sources  of  evidence, 
that  the  declarants  were  related  to  the  family  (/). 
The  declaration  must  not  be  in  the  declarant's  own 
interest.  Thus,  a  statement  by  a  deceased  person, 
who  had  been  married  twice,  tending  to  invalidate 
his  first,  and  thus  establish  his  second,  marriage, 
was  rejected  (g).  It  is  no  objection  that  the  decla- 
rant was  in  pari  cam  with  the  party  tendering  the 
evidence  {h). 

It  should  be  observed  that  the  principle  now 
under  consideration  applies  only  where  questions  of 
pedigree  are  involved,  and  therefore  it  does  not  apply 
to  cases  in  which  only  the  age  of  a  person  is  material 


{c)  S,  T.  £rith^  8  East,  639. 

(rf)  £.  V.  JRiahfcorth,  2  Q.  B.  487. 

(e)  1  De  a.  &  Sm.  40. 

(/)  Per  Lord  Eldon,  Berkeley  Feertufe  eaae^  4  Gamp.  419* 

(y)  Plant  V.  Taylor^  7  H.  &  N.  211. 

(h)  Monekion  y.  Att.'-'Gen.,  2  R.  &  M.  159. 
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to  be  proved.  Thus,  where  in  an  action  for  goods 
fiold  and  delivered  a  defendant  pleaded  infancy,  and 
it  was  sought  to  prove  the  plea  by  a  statement  con- 
taraed  in  an  affidavit  made  by  the  defendant's 
deceased  father  in  a  chanceiy  suit  to  which  the 
plaintiff  was  not  a  party,  it  was  held  that,  there 
being  no  question  of  pedigree  in  the  case,  the 
evidence  was  not  admissible  (t). 

The  rule  which  has  been  mentioned  in  the  pre- 
ceding chapter,  that  the  hearsay  declarations  of 
deceased  witnesses  to  be  admissible  must  have  been 
made  ante  litem  motamj  is  observed  in  cases  of 
pedigree.  On  this  head  it  is  only  necessary  to  refer 
to  the  declaration  which  has  been  already  quoted, 
of  Mansfield,  C.  J.,  in  the  Berkeley  Peerage  Casey 
that  the  lis  fnotOy  or  beginning  of  the  litigation, 
dates  from  the  origin  of  the  controversy,  and  not 
from  the  commencement  of  the  trial.  When  a 
question  of  pedigree  has  assumed  such  a  degree  of 
conflicting  interest,  that  the  declarant  must  be 
reasonably  presumed  to  be  under  the  influence  of 
undue  partiality  or  prejudice,  the  disposition  of  the 
courts  is  either  to  reject  his  evidence  altogether,  or 
to  receive  it  only  with  the  strict  limitations  as  to 
credibility  which  are  laid  down  by  the  judges  in 
their  answer  to  the  third  question  in  the  Berkeley 
Peerage  Case,  So  in  a  case  of  disputed  descent 
from  a  lunatic,  one  of  the  claimants  was  allowed  to 
give  in  evidence  a  deposition,  made  by  a  deceased 


({)  JJatMM  Y.  Guthrie^  L.  B.,  13  Q.  B.  B.  818 ;  53  L.  J.,  Q.  B. 
521 ;  33  W.  B.  99. 
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relation  of  the  lunatic  before  a  master  in  chanceiy, 
on  an  injunction  to  disoover  who  was  entitled  by  con- 
sanguinity to  become  committee.  It  was  urged  that 
the  deposition  was  inadmissible  as  being  made  post 
litem  fnotam  ;  but  the  court  held  that  it  was  admis- 
sible {k).  In  a  petition  for  a  declaration  of  legitimacy 
it  was  proved  that  A.,  the  petitioner's  grandfather 
(whose  legitimacy  was  in  issue),  had  claimed  some 
property  in  the  possession  of  his  reputed  maternal 
nnde,  but  the  latter  said  that  he  shoidd  defend  any 
action  which  A.  might  bring,  and  communicated  the 
circumstances  to  A.'s  maternal  uncle,  and  A.  replied 
by  letter  that  he  wished  to  establish  his  legitimacy, 
but  took  no  further  proceedings.  Sir  J.  Hannen 
held  that  there  was  proof  of  the  commencement  of  a 
controversy,  so  as  to  exclude  subsequent  declarations 
by  any  member  of  the  family  as  to  the  marriage  of 
A.*s  father  and  mother  (/). 

,(*)  G0e  y.  Good,  29  L;  T.  123. 

{I)  Frederick  v.  Att.-Ocn.y  L.  E.,  3  P.  &  D.  196 ;  44  L.  J.,  P.  fr 
M.  1 ;  22  W.  R.  416. 


(    197    ) 
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EVIDEXCB  OF  DYING  t)ECLA.RATIOKS« 

The  principle  that  evidenoe  is  inadmiflsible,  unless 
given  on  oath,  and  when  the  party  who  is  to  be 
affected  by  it  can  have  the  benefit  of  oross-exainina-> 
tion,  is  limited  by  another  exception  in  cases  of 
homidde,  where  the  deceased,  under  the  impression 
of  immediate  or  impending  dissolution,  has  made  a 
statement  concerning  the  person  of  the  assailant,  and 
the  circumstances  of  the  attack.  It  is  presumed 
that  the  sense  of  approaching  death  in  the  declarant 
is  calculated  to  produce  in  him  a  sentiment  of 
responsibility,  equal  to  that  which  a  religious  and 
conscientious  man  feels  when  required  to  make  a 
statement  on  oath,  and  that  the  obligation  to  utter 
nothing  but  the  strict  truth  is  even  greater,  inas- 
much as  he  knows  the  hour  to  be  at  hand  when  he 
must  render  an  account  of  all  his  words  and  acts  to 
the  Supreme  Being  (a).  Accordingly,  where  either 
the  sense  or  conviction  of  approaching  death  is  de- 
ficient or  uncertain;  or  where  it  appears  that  the 
dedarant  had  no  sufficient  belief  in  a  future  state, 
and  his  religious  responsibility  for  his  actions  in  this 
life;  his  dying  declarations  will  not  be  received. 

(a)  '' Nemo  xnorituras  pTeesmnitnr  mentixi." 
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Even  when  they  are  received,  their  value  and  credi- 
bility will  vary  infinitely,  according  to  the  circum- 
stances. In  all  cases  a  strong  objection  to  their  full 
credibility  arises  from  the  fact  that  they  are  usually 
given  in  evidence  agamst  one  who  hae  1^  no  oppor- 
tunity  of  cross-examining  the  declarant,  and  thus  of 
refuting  out  of  his  own  mouth  the  errors,  omissions,, 
contradictions,  and  possibly  wilful  misstatements^ 
which  the  latter  may  have  committed.  It  often 
happens,  also,  that  the  declaration  is  made  on  great 
pressure,  when  the  declarant  is  suffering  from  physi- 
cal exhaustion  or  mental  alienation,  and  when  he  is- 
partially,  or  even  wholly,  imconsdous  of  the  full 
purport  of  his  declaration.  These  considerations,^ 
combined  with  the  strong  objection  of  the  English 
law  to  condemn  any  man  on  the  testimony  of  an 
absent,  or  even  a  deceased,  witness,  induce  courts  to 
regard  this  species  of  evidence  with  great  watchful- 
ness and  suspicion.  The  judge,  therefore,  whoso 
duty  it  is  to  inquire  into  the  circumstances  under 
which  the  declaration  has  been  n:iade,  as  a  condition 
precedent  to  its  admission,  wiU  generally  exclude  it 
if  there  appear  to  be  any  reasonable  doubt  as  to  the 
veracity,  sanity,  consciousness,  or  sense  of  religious- 
responsibility  and  impending  dissolution  in  the  mind 
of  the  declarant  at  the  time  of  the  statement.  Sub- 
ject to  these  remarks  it  is  held  to  be  a  rale  that — 

In  murder^  or  homicide,  the  declarations  of 
the  deceased,  concerning  the  cause  and 
circumstances  of  his  mortal  woxmd,  if 
made  vnth  a  full  consciousness  of   ap- 
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proaching  death  and  religious  responsi^ 
bility,  are  admissible  in  evidence  for  or 
against  the  prisoner  who  is  charged  with 
the  crime  (b). 

In  £.  V.  Woodcock {c)y  Eyre,  0.  J.,  said: — "The 
general  principle  on  whioh  this  species  of  evidence 
is  admittecL  is  that  they  are  declarations  made  in 
extremiiyTwheu  the  party  is  at  the  point  of  deat^^ 
and  when  eyery  hope  of  this  world  is  gone ;  when 
every  motive  to  falsehood  is  silenced,  and  the  mind  is 
induced  by  the  most  powerful  considerations  to  speak 
the  truth :  a  situation  so  solemn  and  so  awful  is  con- 
sidered by  the  law  as  creating  an  obligation  equal  to 
that  which  is  imposed  by  a  positive  oath  administered 
in  a  court  of  justice."  In  that  case  it  was  held  that 
a  statement  made  by  the  deceased  to  a  magistrate, 
who  administered  an  oath  to  her  extra-judicially, 
could  not  be  received;  but  that  a  statement  made 
by  her  when  her  dissolution  was  fast  approaching, 
and  when^  she  must  have  known  the  fact,  although 
she  said  nothing  that  indicated  such  a  knowledge, 
was  receivable.  The  judge  there  left  it  to  the  jury 
to  say  whether  the  statement  was  made  under  the 
apprehension  of  death ;  but  the  modem  practice  is 
for  the  judge  himself  to  decide  this  question.  It 
will  be  observed  that,  in  this  case,  although  the 
statement  was  ioadmissible  as  a  statement  on  oath, 


(b)  Dying  decUrationfl  are  inadmiwrnhle  in  cJYil  oasee ;  StobartY. 
Drydm^  1  M.  &  W.  626. 
(<r)  1 1«each,  G.  P.  602, 
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ill  a  situation  where  an  oath  was  improperly  ad- 
ministeredy  there  was  no  objection  to  it  on  the  ground 
that  the  statement  was  made  in  answer  to  a  formal 
and  solemn  inquiry.  Accordingly,  it  is  held  not  to 
be  necessary  that  the  statement  shoidd  be  voluntary 
Or  spontaneous;  and  answers,  in  articuh  mortiSj  to 
questions  put  by  a  surgeon,  for  the  purpose  of  ascer- 
taining whether  he  ought  to  call  in  a  magistrate, 
have  been  received  (d). 

It  was  said  by  Lord  Denman  (e)^  that,  with  regard 
to  declarations  made  by  persons  in  extremis^  sup- 
posing all  necessary  matters  concurred,  such  as 
actual  danger,  death  following  it,  and  a  full  appre- 
hension at  the  time  of  the  danger  and  of  death,  such 
declarations  can  be  received  in  evidence ;  but  all 
these  things  must  concur  to  render  such  declarations 
admissible.  To  these  three  conditions  a  fourth 
must  be  added,  viz.,  religious  sentiment  (/). 

1.  The  declaration  must  be  made  when  the  de- 
clarant is  in  actual  danger. 

This  proposition  is  commonly  stated  more  broadly, 
that  the  declaration  must  be  made  in  extremis,  or  tn 
articuh  mortis  (g) ;  but  there  appears  to  be  no  de- 
finite limitation  of  the  time,  before  death,  within 
which  the  declaration  must  be  made;  and  recent 
oases-  support  the  doctrine,  that  declarations  made 
under  apprehension  of  death,  if  otherwise  admissible, 


{d)  £.  Y.  Fagent,  7  C.  &  P.  238. 

{$)  Suttex  Tttrage  etue^  11  G.  &  F.  112. 

(/)  JB.  t.  Tike,  3  G.  &  P.  698. 

(^)  £.  Y.  Van  JButeheU,  3  G.  ft  P.  629. 
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Tvill  not  be  rejected  beoause  a  oonsiderable  time 
elapses  between  the  dedaxation  and  the  death. 
Thus,  in  22.  v.  Moaley  (A),  the  declarations  were 
held  by  all  the  judges  to  have  been  rightly  received, 
although  the  deceased  did  not  die  until  eleyen  days 
after  making  them,  and  although  the  surgeon  held 
out  slight  hopes  of  recoveiy  to  him  until  a  few  hours 
before  his  death.  Here,  however,  the  deceased  had 
frequently  expressed  a  belief,  prior  to  the  statement, 
that  he  should  never  get  better. 

2.  It  appears  also  that  the  doctrine  laid  down  by 
HuUock,  B.,  that  '^the  declarations  are  admitted 
only  if  they  are  made  under  an  impression  of  almost 
immediate  dissolution,''  is  by  no  means  literally 
oorreot.  It  is  true,  as  stated  by  Tindal,  G.  J.,  in  R.  v. 
Hayward  (t),  that  "  any  hope  of  recovery,  however 
fllight,  existing  in  the  mind  of  the  dececLsed  at  the 
time  of  the  declarations  made,  will  imdoubtedly 
render  the  evidence  of  such  declarations  inadmis- 
sible ;  "  and  accordingly  it  has  been  held  (A:),  that  in 
the  absence  of  expressions  or  conduct  to  show  that 
the  deceased  was  under  the  impression  of  approach- 
ing death,  his  statements  are  inadmissible.  The  de- 
<3eased  had  said  that  he  was  "a  murdered  man, 
and  it  would  have  been  better  if  they  had  killed 
him  on  the  spot  than  left  him  to  linger ;  and  that  he 
thought  he  should  never  get  over  it,"  but  he  lived 
several  weeks  afterwards.     Wightman,  J.,  at  first 


(A)  1  Moo.  C.  C.  97 ;  cf.  B.  t.  Smith,  L.  &  C.  607. 

(i)  6  C.  &  P.  157. 

\k)  Per  Wightman,  J.,  J2.  v.  Q»aU$r,  6  Cox»  C.  G.  357. 
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held  that  a  statement  made  at  the  time  of  this  re-' 
mark  was  admissible ;  but  he  afterwards  rejected  it,  on 
its  appearing  on  cross-examination  that  the  deceased 
had  not  used  the  phrase,  '^  murdered  man/'  in  its 
literal  sense,  and  that  he  did  not  really  believe  at 
the  time  that  he  was  dying.  The  learned  judge 
said : — "  The  general  principle  is,  that  the  deceased 
must  be  under  the  apprehension  that  he  will  die ; " 
but  the  question,  whether  the  impression  in  the 
mind  of  the  deceased  must  amount  to  an  apprehen- 
sion of  immediate  death,  was  not  touched.  In  a  later 
case,  the  same  learned  judge  stated  his  opinion  more 
broadly  (1) .  At  the  time  of  the  statement  the  deceased 
was  under  the  full  impression  that  she  would  die,  but 
there  was  no  evidence  to  show  that  the  impression 
amounted  to  an  expectation  of  immediate  dissolu- 
tion ;  and  it  was  contended  for  the  prisoner,  that  as 
the  statements  had  not  been  .made  under  an  im- 
pression of  immediate  death,  t.  ^.,  not  in  articulo 
nwrtisj  they  were  inadmissible.  The  learned  judge 
said : — '^  It  is  not  necessary  that  the  person  making 
the  declaration  should  believe  himself  to  be  in 
danger  of  immediate  death,  if  he  believes  that  he 
will  not  recover  from  the  disorder  under  which  he 
is  labouring.  Meg.  v.  Van  Butchell  is  an  excep- 
tional case The  deceased  was  of    opinion 

throughout  that  she  would  die;  and  I  receive  her 
statement.''  The  learned  judge  in  the  same  case, 
also  received  evidence  of  a  subsequent  declaration. 


(0  B.  T.  Sarveyy  23  L.  T.  268. 
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made  by  the  deoeased  after  she  had  recently  said 
that  *'  she  was  better ; "  bat  no  other  evidenoe  had 
been  offered  to  show  that  her  previous  impressLon,  of 
death  ensuing  before  long,  had  been  altered. 

In  another  case  the  deceased  made  a  deolara- 
tion,  stating  at  the  time  that  he  belieyed  he  should 
not  recover.  His  spine  vras  then  broken  in  such  a 
way  that  death  must  have  followed  soon.  Shortly 
before  he  had  made  the  declaration,  he  had  said  to 
a  witness :  ^'  The  surgeon  has  given  me  some  little 
hope  that  I  am  better;  but  I  do  not  myself  think 
that  I  shall  ultimately  recover."  The  declaration 
was  held  to  be  admissible  (m).  Where,  however,  a 
woman  made  a  statement  to  the  magistrate's  derk, 
who  added  to  it  the  words,  "  I  have  made  the  above 
statement  with  the  fear  of  death  before  me  and  with 
no  hope  of  my  recovery,"  and  then  read  it  over  to  her 
and  asked  her  if  it  was  correct,  and  afterwards  at  her 
request  interlined  the  words,  ^'  at  present "  after  the 
word  *^  hope,"  it  was  held  that  the  words  inserted 
qualified  the  force  of  her  statement  sufficiently  to 
make  it  inadmissible  in  evidence  as  a  dying  declara* 
tion,  because  there  was  not  that  absolute  and  hope- 
less expectation  of  death  which  is  required  to  give 
such  declarations  vaHdiiy  (n). 

Where  the  prisoner  was  indicted  for  poisoning 
J.  E.y  and  it  appeared  that  J.  K.  had  eaten  some 


(m)  M.  Y.  Iteany^  B.  &  B.  161. 

(n)  M.  y.  Jmkins,  L.  B.,  1  C.  C.  B.  187 ;  38  L.  J.,  M.  G.  82 ;  17 
W.  B.  621. 
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cake  and  died ;  soon  after  whicliy  the  servant  who 
had  made  the  cake  ate  some,  and  died  also ;  it  was 
held  by  Coltman,  J.,  after  consulting  Paxke,  B., 
that  the  dying  declarations  of  the  servant  were 
evidence  against  the  prisoner,  because  the  two  con- 
secutive deaths  formed,  one  transaction  {o). 

It  has  been  held,  that  evidence  of  this  description 
is  only  admissible  where  the  death  of  the  deceased  is 
the  subject  of  the  charge,  and  where  the  circum- 
stances of  the  death  are  the  subject  of  the  dying 
declaration.  Accordingly,  where  the  defendant  had 
been  indicted  by  the  deceased  for  perjury,  and  after 
oonviction  had  shot  the  prosecutor,  it  was  held  that 
a  dying  declaration  by  the  latter  as  to  the  circum- 
stances of  the  perjury  was  inadmissible,  on  an  appli- 
cation by  the  defendant  for  a  new  trial  {p).  So, 
where  the  prisoner  was  indicted  for  administering 
savin  to  a  pregnant  woman,  but  not  quick  with  child, 
with  a  view  to  procure  abortion,  Bayley,  J.,  rejected 
evidence  of  her  dying  declaration  concerning  the 
cause  of  her  death,  because  the  death  was  not  the 
subject  of  the  pending  inquiry  {q).  In  two  old  cases 
of  perjury,  evidence  of  a  confession  by  a  deceased 
€U3complice  was  received  (r) ;  but  this  doctrine  ooidd 
hardly  be  supported  in  the  present  day  (a). 


(o)  £.  T.  JBaker,2  M.  &  R.  53. 
Cp)  Pep  Abbott,  0.  J.,  ^  t.  Mead,  2  B.  &  G.  606. 
(g)  JR.  V.  ffutehiftsonf  2  B.  &  C.  608,  n.;  JR.  y.  Lloj/d,  4  G.  &  P. 
233  ;  S.  T.  Mind,  BeU,  263. 

(r)  Per  Lord  EUenborough,  Avesm  v.  Kinnaird,  6  East,  196. 
(0  Doe  T.  Eidgwaff,  4  B.  &  A14.  63.  .  .. 
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The  dying  dedarations  of  an  aooomplioe  are  re*- 
ceivable  {t)y  as  well  as  dying  declarations  made  in 
f  ayonr  of  the  person  accused  {u) . 


{t)  Jr.  V.  Tmkler,  1  East,  P.  0.  364. 
(u)  B,  Y.  Seaife,  1  Iff.  &  B.  551. 
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CHAPTER  Xm. 

DECLARATIONS  AGAINST  INTEBEST. 

When  a  deceased  person,  whose  vexacity  in  other 
respects  is  unimpeached,  has,  during  his  lifetime^ 
made  a  statement  concerning  the  matter  in  issue, 
which  statement  was  at  the  time  opposed  to  his 
pecuniary  or  proprietary  interest,  the  legal  pre- 
sumption is  that  the  statement  is  true,  or  ihat  it 
contains  at  least  some  elements  of  credihility;  for 
in  all  the  exceptions  to  the  general  rule  by  which 
hearsay  is  excluded,  it  must  be  remembered  that 
credibility  is  by  no  means  a  necessary  consequence 
of  admissibility.  English  law,  although  frequently 
arbitrary,  and  perhaps  imreasonable,  in  its  dogmatic 
distinctions  between  credibility  and  inoredibiliiy, 
refuses  to  reject  any  evidence  which  it  considers 
to  contain  any  ingredients,  however  minute,  of  pre- 
sumptive truth :  but,  while  admitting  it,  the  judge 
will  often  intimate  to  a  jury  that  they  ought  to  give 
it  little  credii 

The  rule  which  is  now  to  be  considered  is  the 
following : — 

A  declaration  by  a  deceased  person  who 
had  a  competent  knowledge  of  a  fact, 
and  no  interest  to  pervert  it;  which 
declaration  was  against  the  pecuniary 
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or  proprietary  interest  of  the  declarant 
at  the  time  when  it  was  made,  is  evi- 
dence between  third  parties,  and  is 
evidence  of  everything  stated  in  the 
declaration  (a). 

In  the  leading  case  of  Higham  v.  Ridgway  (6),  to 
piove  the  time  of  a  birth,  evidence  was  given  that 
the  man-midwife,  who  attended  the  birth,  was  dead ; 
and  the  books  of  the  latter,  who  had  kept  them  regu- 
larly, were  offered  in  evidence.  They  oontained  an 
entry  in  the  handwritmg  of  the  deceased  of  the  oir- 
cmnstanoes  of  the  birth,  and  the  date.  There  was 
also  a  charge  for  attendance,  against  which  the  word 
**  paid  "  was  marked.  It  was  held,  that  the  entry  was 
evidence  of  the  time  of  the  birth.  Lord  EUenborough 
said: — "The  entry  made  by  the  party  was  to  his 
own  immediate  prejudice,  when  he  had  not  only  no 
interest  to  make  it,  if  it  was  not  true,  but  he  had  an 
interest  the  other  way,  not  to  discharge  a  claim, 
which  it  appears  from  other  evidence  that  he  had." 
Bayley,  J.,  added : — "  All  the  cases  agree,  that  a 
written  entry  by  which  a  man  discharges  another 
of  a  claim  which  he  had  against  him,  or  charges 
himself  with  a  debt  to  another,  is  evidence  of  the 
f  aot  which  he  so  admits  against  himself ;  there  being 

no  interest  of  his  own  to  advance  by  such  entry 

The  principle  to  be  drawn  from  all  the  cases  is,  that 
if  a  person  have  peculiar  means  of  knowing  a  fact, 


(a)  MiddletoH  y.  Melton,  10  B.  &  C.  317. 

[b)  10  East,  109 ;  cf.  Gleadow  v.  Atkin,  1  C.  &  K.  410. 
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and  make  a  dedaration  of  that  fact  whioh  is  against 
his  interest,  it  is  clearly  evidence  after  his  death,  if 
he  could  have  been  examined  to  it  in  his  lifetinie." 
So,  in  a  later  case  (c),  the  same  learned  judges  re- 
ceived evidence  of  entries  of  charges  made  by  a* 
deceased  attorney,  who  had  prepared  a  lease,  to 
show  that  the  lease  was  executed  at  a  time  later  than 
its  apparent  date.  In  this  case  the  charges  for  pre* 
paring  the  lease  appear  to  have  been  paid,  but  not 
upon  the  face  of  the  entries.  In  the  case  of  In  th& 
goods  of  Thomas  (rf),  Lord  Penzance  admitted  as  evi- 
dence of  the  execution  of  a  will  an  entry  made  by  a 
deceased  solicitor  in  his  ledger  admitting  payment 
of  his  charges  for  drawing  it  and  attending  its  exe* 
cution. 

It  may,  therefore,  be  considered  as  an  established 
principle,  that,  although  it  is  necessary,  it  is  not 
enough,  that  this  class  of  declarations  should  bo 
made  by  one  who  has  no  interest  to  pervert  the  facts. 
The  declaration  must  be  against  either  the  pecuniary 
or  the  proprietary  (e)  interest  of  the  dedarant.  This 
doctrine  may  be  considered  as  finally  settled  by  tho 
Sussex  Peerage  Case  (/),  where  declarations  as  to 
the  marriage  of  Lady  Augusta  Murray  with  the 
Duke  of  Sussex,  made  by  the  deceased  clergyman 
who  performed  the  ceremony,  were  tendered  on  the 
ground  that  they  were  declarations  of  a  person  who 
knew  the  facts,  who  was  not  interested  in  miarepre- 

(c)  Doe  Y.  JZoi40fl«  15  E^,  32. 

(^  41  L.  J.,  P.  &  M.  32. 

(e)  Per  Cockbum,C.  J.,  J2.  y.  Birmingham^  1  B.  &  S.  768. 

( /■)  11  C.  &  F.  86. 
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Benting  theniy  and  who  had  an  interest  in  being 
silent  concerning  them,  because  the  unlawful  celebra- 
tion of  the  marriage  might  have  subjected  In'm  to 
a  prosecution.  All  the  judges  concurred  in  hold- 
ing, that  the  declaration  must  be  fulverse  to  some 
])ecuniar7  interest  in  the  declarant,  and  that  even 
the  fear  of  a  prosecution  was  not  a  sufficient  interest 
to  let  in  a  declaration  as  contrary  to  it.  Lord 
Campbell  said: — '^As  to  the  point  of  interest,  I 
have  always  understood  the  rule  to  be,  that  the 
declaration,  to  be  admissible,  must  have  been  one 
which  was  contrary  to  the  interests  of  the  party 
making  it  in  a  pecuniary  point  of  view.  I  think  it 
would  lead  to  most  inconvenient  consequences,  both 
to  individuals  and  the  public,  if  we  were  to  say  that 
the  apprehension  of  a  criminal  prosecution  was  an 
interest  which  ought  to  let  in  such  declarations  in 
evidence  "  (g). 

It  is  also  settled  law  that  the  declaration,  or 
written  statement,  is  evidence  of  all  the  facts  which 
it  contains,  and  that  in  such  cases  the  difference 
between  oral  and  written  statements  is  not  one  of 
admissibility,  but  only  of  weight  {h).  According  to 
Parke,  B.,  the  entry  in  Higham  v.  Ridgtcay  was 
evidence,  not  only  of  the  payment  of  the  man-mid- 
wife^s  charges,  but  also  of  partus  cum  forcipe  (i). 


(fi)  See  ftlflo  SmUh  v.  Blakey,  L.  B.,  2  Q.  B.  326 ;  36  L.  J., 
Q.  B.  166 ;  16  W.  R.  492 ;  Maaaef/  v.  Allen,  L.  B.,  1 3  Ch.  D.  658 ; 
49  L.  J.,  Ch.  76  ;  28  W.  B.  212. 

(A)  S.  V,  Birmingham;  1  B.  fr. S.  763 ;  BetoUy  t.  Atkinson^  L.  B., 
13  Ch.  D.  283 ;  49  L.  J.,  Ch.  163  ;  28  W.  B.  638. 

(t)  Fercival  y.  Ifanrni,  7  Ex.  3. 

P.  P 
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So  the  statement  of  a  deoeased  person  that  he  ooou- 
pied  a  house  at  201,  a-year  was  admitted  to  prove 
not  only  the  tenancy,  but  also  his  acquirement  of 
a  settlement  of  the  annual  value  of  10/.  Again, 
where,  in  order  to  establish  a  settlement,  it  was 
proved  that  the  pauper's  grandfather  had  occupied  a 
house  for  four  years  in  the  appellant  pariah,  and  a 
book  containing  certain  entries  of  payment  of  rent 
which  were  proved  to  be  in  his  handwriting  was  pro- 
duced, these  entries  were  admitted  in  proof  of  the 
grandfather's  settlement  by  renting  a  tenement,  on 
the  ground  that,  the  four  years'  occupation  being  by 
itseliprimd  facie  evidence  of  a  seisin  in  fee,  the  proof 
of  payment  of  rent  would  cut  down  the  interest  to  a 
tenancy,  and  that  therefore  the  evidence  was  against 
proprietary  interest  (k). 

In  Davies  v.  Humphreys  (/),  which  was  an  action 
for  contribution  by  one  of  several  makers  of  a  pro- 
missory note  against  a  co-surety,  the  plaintiff,  to 
establish  the  suretyship,  relied  on  a  receipt  indorsed 
on  the  note  by  the  deceased  payee  acknowledging  a 
part  payment  of  280/.  of  the  principal  sum  of  300/. ; 
and  adding,  ^'  the  300/.  having  originally  been  ad- 
vanced to  E.  E."  (the  defendant).  This  was  held  to 
be  evidence  of  the  defendant's  liability.  Parke,  B., 
in  delivering  the  judgment  of  the  court,  said: — 
"  That  the  receipt  was  evidence  of  the  fact  of  pay- 
ment, which  is  admitted,  in  every  case  in  which  the 


(At)  R.  t.  Birmingham,  1  B.  &  S.  768 ;  B,  v.  ExeUr,  10  B.  &  S. 
433. 

(0  6  M.  &  W.  153. 
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proof  of  payment  would  be  relevant,  was  not  dis- 
puted ;  but  it  was  denied  that  the  whole  entry  would 
l)e  admissible  to  show  that  the  300/.  was  advanoed  to 
!E.  H.  .  .  .  but  the  entry  of  a  payment  agamst 
the  interest  of  the  party  making  it  has  been  held  to 
have  the  effect  of  proving  the  truth  of  other  state- 
ments contained  in  the  same  entry,  and  connected 
with  it."  His  Lordship,  after  referring  to  Eigham 
V.  Ridgway^  and  Doe  v.  Itobson  (w),  added :  "  Without 
overruling  these  cases  (and  we  do  not  feel  ourselves 
authorized  to  do  so),  we  could  not  hold  the  memoran- 
dum in  question  not  to  be  admissible  evidence  of  the 
truth  of  the  whole  statement  in  it,  and  consequently 
to  be  evidence,  not  merely  that  280/.  was  paid  by  the 
plaintijS  to  the  payee,  as  for  a  debt  due  from  E.  H. 
as  principal,  but  also  of  the  fact,  that  the  debt  was 
due  from  E.  H.  to  him." 

Thus,  also,  where  a  paper  purported  to  be  an  entry, 
by  a  deceased  receiver,  of  rents  received  from  T.  H., 
as  one  of  three  proprietors,  it  was  held  to  be  evidence 
that  two  other  proprietors  were  equally  interested 
with  T.  H.  Pollock,  0.  B.,  drew  an  important 
distinction  between  entries  made  against  interest, 
and  entries  made  in  the  course  of  business :  ^'  If  the 
entry  is  admitted  as  being  against  the  interest  of  the 
party  making  it,  it  carries  with  it  the  whole  state- 
ment; but  if  the  entry  is  made  merely  in  the 
course  of  a  man's  duty,  then  it  does  not  go  beyond 
those  matters  which  it  was  his  duty  to  enter"  (n). 


(m)  15  East,  33. 

(»)  JFlgrcival  y.  NkruoHf  7  Ex.  3. 

p2 
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It  is  held,  that  declarations  against  interest  ar& 
admissible  against  third  parties,  even  though  the 
declarant  himself  received  the  facts  on  hearsay  (o). 
Thus,  in  Percival  v.  Naman  (jp),  Alderson,  B.,  said  : 
— "  An  entry  in  an  attorney's  bill  of  a  service  of* 
notice  on  A.  B.  would  be  evidence  of  a  service, 
although,  such  notice  being  generally  served  by  an 
attorney's  clerk,  the  attorney  probably  had  no  per- 
sonal knowledge  of  such  service."  Pollock,  0.  B., 
also  said :  ^'  If  an  accoucheur  puts  down  in  his  book 
the  name  of  a  lady  whom  he  had  delivered,  and 
debits  himself  with  the  payment,  such  entry  would 
be  evidence  of  the  name,  although  he  may  have- 
known  nothing  of  her  name  except  from  the  informa- 
tion of  others." 

The  declarant  must  be  deceased  at  the  time  when 
the  evidence  is  offered.  Thus,  in  assumpsit  on  a 
promissory  note  by  an  indorsee  against  the  maker, 
the  defendant,  to  prove  fraud  and  the  plaintiff's 
cognizance  of  it,  tendered  declarations  of  the  first 
indorsee,  who  was  alive,  but  was  not  called.  They 
were  rejected ;  and  Lord  Denman  said : — "  It  is 
clear  that  declarations  of  third  persons  alive,  in  tho 
absence  of  any  community  of  interest,  are  not  to  be 
received  to  affect  the  title  or  interests  of  other  per- 
sons, merely  because  they  are  against  the  interest  of 
those  who  make  them  "  {q).  Here  there  was  held 
to  be  no  community  or  privity  of  interest  between 


ip)  Creaie  v.  Barrett,  1  C.  M.  &  R.  919. 

{p)  7  Ex.  1. 

(7)  Phillips  Y.  Cole,  10  A.  &  E.  111. 
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-the  plamtiff  and  the  absent  mtness ;  but  if  that  had 
existed,  the  evidence  would  have  been  admitted 
according  to  the  principle  already  quoted,  as  laid 
-down  by  Bayley,  J.,  in  Spar  go  v.  Br  own  (r).  So  it 
.has  been  held  that  the  entries  of  a  person  against  his 
interest  are  not  eyidence  between  third  parties,  if  the 
declarant  be  aUve,  although  it  appears  that  he  has 
absconded  on  a  criminal  charge,  and  that  it  was  quite 
impossible  to  produce  him  as  a  witness  («). 

An  entry  by  a  deceased  person  against  interest 
will  be  good  evidence,  although  it  appears  that  per- 
sons are  living,  and  not  called,  who  are  acquainted 
with  the  fact.  Thus,  entries  by  a  deceased  collector, 
H^harging  himself  with  the  receipt  of  taxes,  were  re- 
ceived as  evidence  against  a  surety  that  the  money 
had  been  paid,  although  the  persons  who  paid  it 
were  living,  and  might  have  been  called.  An  attempt 
was  made  in  this  case  to  exclude  his  evidence,  because 
/the  entries  were  contained  in  a  private  note-book, 
>and  not  a  public  account-book;  but  the  distinction 
was  overruled  (/).  After  the  expiration  of  a  long 
term  the  death  of  the  declarant  will  be  presumed  (t«), 
^although  in  other  cases  it  must  be  proved. 

It  seems  to  be  at  length  clearly  established,  not- 
withstanding some  adverse  authorities,  that  declara- 
tions against  interest  are  evidence  of  all  facts  to 
which   they  refer,   without  corroborative  evidence 


(r)  9  B.  &  C.  938,  and  sapra,  p.  163. 
(«)  Stephen  y.  Gicenap,  I  M.  &.  B.  120. 
(0  MiddUUm  Y.  Melton,  10  B.  &  O.  317. 
(u)  Jh$  T.  Miehael,  17  Q.  B.  276. 
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dehors  of  the  oharge  which  is  entered  as  liqui* 
dated  (x).  The  character  of  the  party  making  the 
entry  or  declaration  must  be  established  before  the 
entry  is  read,  unless  it  be  made  by  a  person  in  a 
public  character,  in  which  case  due  appointment 
will  be  presumed  (y).  Thus  agency  must  be  proved^ 
where  the  declaration  was  by  an  agent;  and  ac- 
counts of  rents  signed  by  a  person  styling  himself 
derk  to  a  steward,  but  not  proved  aliunde  to  have 
been  so  employed,  although  they  were  found  among 
&mily  muniments,  were  rejected,  because  there  was 
no  other  evidence  given  to  show  that  the  accounts- 
affected  the  declarant  in  a  pecuniary  character  (2). 
Proof  of  handwriting,  and  other  extrinsic  evidence  of 
authenticity,  will  be  unnecessaiy  when  entries  have 
been  made  thirty  years  previously,  and  are  produced 
from  proper  custody  (a).  It  has  been  said  that  in 
the  case  of  an  entry  against  interest  '^  proof  of  the 
handwriting  of  the  party  and  his  death  is  enough  to 
authorize  its  reception;  at  whatever  time  it  waa 
made,  it  is  admissible"  {b).  The  first  part  of  thia 
dictum  applies  of  course  only  to  entries  mado 
mthin  thirty  years  prior  to  the  time  when  they 
are  tendered. 

As   miscellaneous  instances  of   cases,  in   which 
declarations  against  interest  have  been  admitted  as. 

[x)  Taylor  v.  Witham,  L.  B.,  3  Gh.  B.  605  ;  46  L.  J.,  Ch.  798  ; 
24  W.  R.  877  ;  jB.  t.  JBCeyfard,  2  Sm.  L.  C.  300. 
(y)  Davies  y.  Morgan,  1  C.  &  J.  687. 
{z)  J)e  Butun  y.  Farr^  4  A.  &  E.  63. 
(a)   Wynne  y.  Tyrwhitt,  4  B.  &  Aid.  376. 
\h)  Per  Parke,  B.,  Doe  y.  Tmford^  3  B.  &  Ad.  898. 
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eyidenoe,  the  following  may  be  mentioned.  Where 
a  deceased  tenant,  by  a  written  instrument,  acknow- 
ledged L.  as  his  landlord,  this  was  held  to  be  evidenoe 
of  L.'s  title  as  against  subsequent  tenants  who  did 
not  claim  through  the  declarant  (c).  In  ejectment 
by  A.,  the  declaration  by  deed  of  a  deceased  receiver 
of  rents  and  profits,  that  he  held  under  A.'s  ancestor, 
is  evidence  against  third  parties  of  A.'s  title  (d).  A 
declaration  by  a  deceased  occupant,  that  he  managed 
an  estate  for  a  claimant,  is  evidence  for  the  latter  (e). 
In  an  action  for  specific  performance  of  an  agree- 
ment to  take  a  lease,  an  entry  of  a  deceased  landlord 
in  his  own  handwriting  ia  his  rent-book  of  a  promise 
to  grant  a  lease  to  a  tenant,  was  held  admissible  in 
evidence  against  the  tenant  as  being  against  the  land- 
lord's proprietary  iaterest  (/). 

In  an  action  by  the  corporation  of  Exeter  for  port 
duties,  documents  more  than  thirty  years  old,  which 
purported  to  be  the  receipt  of  such  duties  by  audent 
receivers,  but  which  were  unsigned  and  in  the  third 
person,  were  admitted  (g).  So,  the  receipts  of  an 
ancient  receiver  of  rents,  brought  from  the  muni- 
ment  chest  of  the  family,  are  unobjectionable  evi- 
dence (A). 

Wherever  there  is  privity  of  interest  between  the 
declarant  and  a  party  to  the  proceedings,  the  declara- 

(e)  J)m  y.  Mwardt,  5  A.  &  E.  96. 

(d)  Doe  V.  CouUhardy  7  A.  &  E.  235. 

(e)  Barm  de  Bodega  ease,  8  Q.  B.  208. 

(/)  Connor  v.  Fitzgerald,  11  Ir.  L.  B.  106. 
{g]  Mofor  of  Exeter  v.  Warren,  5  Q.  B.  773. 
{h)  Muegrave  y.  JEmereon,  10  Q.  B.  326. 
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tion  "will  be  received ;  and  it  will  be  admissible,  even 
though  the  declarant  is  alive  (t) ;  but  neither  the  acts 
nor  the  declarations  of  deceased  tenants,  although 
against  their  interest,  are  any  evidence  against  the 
reversioner;  for  a  tenant  cannot  derogate  from  the 
title  of  his  landlord ;  and  therefore,  in  a  disputed  right 
of  common,  the  plaintiff  was  not  allowed  to  give  evi- 
dence of  declarations  made  concerning  it  by  a  deceased 
former  tenant  of  the  farm,  in  respect  of  which  the 
plaintiff  claimed  the  right  (A;). 

The  declarations  of  a  person  in  possession  of  pro- 
perty are  admissible,  after  his  decease,  to  cut  down 
his  title,  not  only  as  against  those  claiming  imder 
him,  but  also  against  strangers  (/) ;  but  declarations 
of  what  he  heard  other  persons  say  are  not  admis- 
sible {m).  The  same  document  may  be  proof  of 
possession,  and  also  admissible  as  a  declaration 
against  interest  (n).  The  acceptance  of  an  allot- 
ment under  an  award  made  by  commission  under 
an  Enclosure  Act  by  a  person  against  his  interest 
is  evidence  that  the  land  allotted  was  waste  of  the 
manor  (o). 

.   It  will  be  observed  that,  in  all  the  preceding  cases 
where  entries  have  been  tendered,  great  stress  has 


(t)  Woolway  v.  Bowe^  1  A.  &  E.  114. 

(it)  Fapendiek  v.  Bridgwater^  6  £.  &  B.  166. 

(/)  SUf  v.  Dredge,  L.  B.,  2  P.  D.  91 ;  46  L.  J.,  P.  D.  &  A.  63 ; 
26  W.  B.  463. 

(m)  Lord  TrimlesUm  y.  Kemmie,  9  C.  &  F.  780. 

(ft)  Za  Tniehe  v.  SutUm,  Ir.  B.,  9  £q.  171. 

(o)  Gery  v.  Bedman,  L.  B.,  1  Q.  B.  B.  161 ;  45  L.  J.,  Q.  B. 
267 ;  24  W.  B.  270. . 
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T)een  laid  on  the  oircumstances  of  the  custody  from 
which  they  axe  produced.  The  declarations  under 
consideration,  are  also  subject  to  the  remarks  which 
have  been  made  on  the  declarations  discussed  in  the 
two  preceding  chapters,  as  to  the  necessity  that  they 
must  be  made  ante  litem  motam. 
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OHAPTEE  XIV. 

EVIDENCE  OF  DECLARATIONS  MADE  IN  THE  COURSE  OF 

PROFESSIONAL  DUTT. 

It  was  stated  in  the  last  chapter,  that  declarations 
are  not  admissible  merely  because  the  deceased  witness 
had  no  apparent  interest  to  misrepresent  the  truth. 
There  is,  however,  a  class  of  cases,  which  are  now  to 
be  considered,  in  which  this  condition,  coupled  with 
proof  that  the  deceased  made  the  declaration  in  the 
course  of  his  trade  or  professional  duty,  is  held  to  be 
a  sufficient  reason  for  admitting  the  statement  in 
evidence.  The  foundation  of  this  rule  will  not, 
perhaps,  sustain  a  close  analysis ;  but,  as  in  declara- 
tions against  interest,  it  is  presumed  that  no  man 
will  wilfully  or  fraudulently  state  falsely  what  is 
injurious  to  his  pecuniary  advantage,  so  in  the  pre- 
sent case  it  is  presumed  that  the  deliberate  statement 
by  a  man  of  anything  which  he  has  done  strictly  in 
the  course  of  his  daily  duty  is  primd  facie  deserving 
of  credibility. 

It  has,  therefore,  long  been  a  settled  principle 
that — 

Declarations  made  by  a  person,  strictiy  in 
the  course  of  his  trade  or  professional 
duty^  and  without  any  apparent  interest 
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to  misrepresent  the  truth,  if  contempo- 
raneous with  the  fact,  are  evidence, 
after  his  death,  against  third  persons,  of 
the  essential  subject-matter,  but  not  of 
its  surrounding  circumstances. 


Price  V.  Torrington  is  generally  cited  as  the  leading 
case  on  this  rule  {a).  The  short  report  of  it  in 
Salkeld  is  as  follows : — ^The  plaintijEf,  being  a  brewer, 
brought  an  action  against  the  Earl  of  Tonington  for 
beer  sold  and  delivered ;  and  the  evidence  given  to 
charge  the  defendant  was,  that  the  usual  way  of  the 
plaintiff's  dealing  was,  that  the  draymen  came  every 
night  to  the  clerk  of  the  brewhouse  and  gave  an 
account  of  the  beer  they  had  delivered  out,  which  he 
set  down  in  a  book  kept  for  that  purpose,  to  which 
the  draymen  set  their  names ;  that  the  drayman  was 
dead,  but  that  this  was  his  hand  set  to  the  book ;  and 
this  was  held  good  evidence  of  a  delivery,  but  other- 
wise of  the  shop-book  itself  singly,  vrithout  more. 
On  the  same  principle,  in  Pritt  v.  Fairclough{b)^ 
after  evidence  had  been  given  that  it  was  the  course 
of  business  in  the  plaintiff's  office  for  a  deceased  clerk 
to  copy  all  letters,  a  letter-book  containing  a  letter, 
which  purported  to  be  the  copy  by  the  deceased  of  a 
letter  which  the  defendant  refused  to  produce,  was 
held  good  secondary  evidence.  So,  where  it  was 
material  to  show  that  a  licence  had  been  sent  to  A. 


(a)  Salk.  285. 
\h)  8  Gamp.  805. 
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by  the  plaintifE,  evidence  was  given,  that  it  was  the 
ooTirse  of  business  in  the  plaintiff's  office  that  such 
licences  should  be  copied  in  the  letter-book  and  noted 
before  they  were  sent,  and  the  copy  and  noted  me- 
morandum, in  the  handwriting  of  a  deceased  clerk, 
that  the  licence  had  been  sent,  were  then  received  (c). 
Declarations  by  a  deceased  rector  have  also  been 
admitted  as  evidence  as  to  the  custom  of  electing 
churchwardens  in  his  parish  {d ). 

In  an  action  {e)  of  ejectment,  the  lessor  of  the 
plaintifE  had  instructed  A.  to  serve  the  defendant 
with  notice  to  quit.  A.  entrusted  the  commission 
to  his  partner  B.,  who  had  not  served  such  notices 
before.  B.  prepared  three  notices  to  quit  (two  of 
them  being  for  service  on  other  persons)  and  as  many 
duplicates.  He  then  went  out,  and  on  his  return 
delivered  to  A.  three  duplicate  notices  (one  of  which 
was  a  duplicate  of  the  notice  to  the  defendant), 
indorsed  by  B.  It  was  proved  that  the  two  other 
notices  had  been  served  on  the  persons  for  whom 
they  were  intended,  that  the  defendant  had  subse- 
quently requested  A.  that  he  might  not  be  compelled 
to  leave,  and  that  it  was  the  invariable  practice  for 
A.  and  B.'s  clerks,  who  usually  served  the  notices  to 
quit,  to  indorse,  on  a  duplicate  of  such  notice,  a 
memorandum  of  the  fact  and  time  of  service.  It 
was  held,  on  these  facts,  that  the  third  duplicate  was 
admissible  to  prove  that  the  notice  had  been  served 


{c)  Hagedon  v.  Reed^  3  Camp.  379. 
(i)  JBremner  v.  Sutt,  H.  &  B.  800. 
(s)  Doe  y,  Ikr/ardy  3  B.  &  Ad.  890. 
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on  the  defendant.  Parke,  B.,  said : — "  It  was  proved 
to  be  the  ordinary  course  of  this  office,  that  when 
notices  to  quit  were  served,  indorsements  like  that  in 
question  were  made ;  and  it  is  to  be  presumed  that 
the  principal  observed  the  rule  of  the  office  as  well 
as  the  clerks.'*  Taunton,  J.,  added : — "  A  minute 
in  writing  like  the  present,  made  at  the  time  when 
the  fact  it  records  took  place,  by  a  person  since  de- 
ceased, in  the  ordinary  course  of  his  business,  corrobo* 
rated  by  other  circumstances,  which  render  it  probable 
that  that  fact  occurred,  is  admissible  in  evidence." 
The  same  doctrine  was  discussed  in  Poole  v.  Dicas{f)y 
where  it  was  held  that  an  entry  made  in  a  bill-book, 
in  the  course  of  business,  by  a  notary's  clerk,  since 
deceased,  of  the  dishonour  of  a  bill  which  he  had 
been  instructed  to  present  for  payment,  was  evidence 
of  the  dishonour. 

In  all  the  above  cases,  great  importance  was  at- 
tached to  the  fact  that  the  entries  were  immediately 
subsequent  to,  and  virtually  contemporaneous  with, 
the  transaction.  In  Doe  v.  Turford{g)^  Parke,  B., 
said: — "  It  is  to  be  observed,  that  in  the  case  of  an 
entry  against  interest,  proof  of  the  handwriting  of 
the  party,  and  his  death,  is  enough  to  authorize  its 
reception ;  at  whatever  time  it  is  made,  it  is  admis- 
sible ;  but  in  the  other  case  [in  declarations  in  the 
course  of  business],  it  is  essential  to  prove  that  it  was 
made  at  the  time  it  purports  to  bear  date :  it  must 
be  a  contemporaneous  entry."     So,  in  Toole  v.  DicaSy 


(/)  1  Bing.  N.  O.  649. 
(^}  3  B.  &  Ad.  890. 
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Tindal,  0.  J.,  said : — "  If  there  were  any  doubt 
whether  the  entry  were  made  at  the  time  of  the 
transaction,  the  ease  ought  to  go  down  to  trial  again." 
It  seems,  however,  to  be  sufficient  if  the  entiy  be 
made  on  the  same  day,  or  even  on  the  following 
morning. 

It  is  now  well  settled  that  the  entry  must  not  only 
be  made  at  once,  but  confined  to  the  matters  which 
it  is  the  duty  of  the  writer  to  record  (h).  This  is  in 
accordance  with  the  dicta  of  the  judges  in  Doe  v. 
Turford{i)  and  Perciml  v.  Nanson  (A'),  to  the  effect 
that  an  entry  in  the  course  of  business,  unlike  an 
entry  against  interest,  is  evidence  only  of  the  facts 
which  it  was  the  duty  as  well  as  the  custom  of  the 
deceased  declarant  to  enter,  and  the  same  principle 
was  laid  down  in  Chambers  v,  Bernaseoniy  which  was 
argued  first  in  the  Exchequer  and  then  in  the  Ex- 
chequer Chamber  {I).  In  that  case,  in  order  to  esta- 
blish an  act  of  bankruptcy  by  keeping  house,  it  was 
necessary  to  prove  the  place  where  the  plaintiff  had 
been  arrested,  and  the  evidence  offered  was  a  paper, 
brought  from  the  file  of  the  under-sheriff,  and  ad- 
dressed to  him,  and  purporting  to  be  signed  by  the 
deceased  officer  who  had  made  the  arrest.  The  paper 
was  as  follows : — 


(h)  Smith  V.  Blakey,  L.  B.,  2  Q.  B.  326  ;  36  L.  J.,  Q.  B.  160  ; 
15  W.  R.  492  ;  Ti'otter  v.  Maclean,  L.  R.,  13  Ch.  D.  674 ;  28  W.  B. 
244. 

(i)  3  B.  &  Ad.  898. 

(h)  7  Ex.  3. 

(0  1  Tyr.  336. 
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"  9th  November,  1825. 

"  I  arrested  Abraham  Hemy  Chambers,  the  elder 
only,  in  South  Motion  Street  at  the  suit  of  William 
Brenton. 

"  Thomas  Wright." 

It  -was  proved  that,  by  the  course  of  the  office,  the 
officer  was  required,  immediately  after  an  arrest,  to 
transmit  to  the  sheriffs  office  a  memorandum  or  cer- 
tificate of  the  arrest ;  and  that  for  the  last  few  years 
an  account  of  the  place  where  the  arrest  took  place 
had  been  also  required  from  him.  The  court  held 
the  document  not  to  be  admissible  evidence  of  the 
place  of  arrest,  apparently  on  the  ground  that  it  was 
not  the  officer's  duty  to  make  the  entry  of  the  place, 
because  the  strict  course  of  office  business  could  not 
be  considered  to  be  affected  by  the  recent  innovation 
in  its  practice ;  and  Lord  Denman  said : — "  We  are 
all  of  opinion  that,  whatever  effect  may  be  due  to  an 
entry,  made  in  the  course  of  any  office,  reporting 
facts  necessary  to  the  performance  of  a  duty,  the 
statement  of  other  circumstances,  however  naturally 
they  may  be  thought  to  find  a  place  in  the  nairative, 
is  no  proof  of  those  circumstances.  Admitting,  then, 
for  the  sake  of  argument,  that  the  entry  tendered 
was  evidence  of  the  fact,  and  even  of  the  day  when 
the  arrest  was  made  (both  which  facts  it  might  be 
necessary  for  the  officer  to  make  known  to  his  prin- 
cipal), we  are  all  clearly  of  opinion  that  it  is  not 
admissible  to  prove  in  what  particular  spot  within 
the  bailiwick  the  caption  took  place,  that  circum- 
stance being  merely  collateral  to  the  duty  done." 
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For  the  same  reason  an  entry  bj  a  deceased  steward 
of  a  matter  not  in  the  oourse  of  his  duty,  but  only 
important,  in  his  opinion,  to  his  master's  interest^ 
will  not  be  received  (m).  The  decision  on  the  par- 
ticular facts  in  Chambers  v.  Bernaaconi  has  been 
much  criticised  by  learned  judges  and  other  autho- 
rities; but  the  principle  on  which  it  was  given,, 
viz.,  that  the  act  was  not  in  the  course  of  a  duty, 
but  collateral  to  it,  is,  as  previously  stated,  now 
recognized  as  settled. 

It  seems  to  have  been  taken  for  granted  that  an 
entry  of  the  receipt  of  rates,  by  the  deceased  clerk  of 
a  coUeotor,  is  evidence  of  the  payment  of  rates,  imder 
the  4  &  5  WiU.  3,  c.  76  (n). 

It  has  long  been  settled  that,  when  the  entry  haa 
been  made  on  hearsay,  it  will  not  be  received.  In 
an  action  for  goods  sold,  where  the  only  evidence  of 
delivery  was  an  entry  made  by  a  witness,  by  the 
direction  of  a  deceased  foreman,  who  was  not  present 
when  the  goods  were  delivered,  but  who,  in  the 
course  of  business,  had  himself  been  informed  of  tho 
delivery  by  the  person  whose  duty  it  was  to  deliver 
the  goods,  and  who  was  also  dead,  the  entry  waa 
rejected  (o).  This  case  is  also  to  be  remarked,  as 
containing  the  opinion  of  Lord  Abinger,  that  the 
doctrine  of  Price  v.  Torrington  ought  not  to  be 
extended.  In  the  case  of  The  Henry  Coxon  {p)y  Sir 
Eobert  Phillimore  said : — "  It  seems  to  me  that  the 

(in)  Doe  y.  Skinner,  2  Ex.  384  ;  Doe  v.  JFhiteomb,  6  Ex.  601. 

(»)  S,  V.  St.  Mary,  Warwick,  1  E.  &  B.  816. 

io)  Brain  v.  Fiiee,  11  M.  &  W.  773. 

{p)  L.  B.,  3  P.  D.  158 ;  47  L.  J.,  P.  D.  &  A.  83. 
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authorities  point  to  this,  that  entries  in  a  dooument 
made  by  a  deceased  person  can  only  be  admitted  as 
evidence  when  it  is  clearly  shown  that  the  entries 
relate  to  an  act  or  acts  done  by  the  deceased  person, 
and  not  by  third  parties." 

It  is  now  settled  law,  that  there  is  no  distinction 
between  verbal  and  written  declarations  made  in 
the  coarse  of  a  duty,  so  far  as  regards  their  ad- 
missibility. But  oral  evidence  will  not  be  received 
to  contradict,  nor  even  to  explain,  a  written  entry 
which  has  been  made  in  the  course  of  business. 
Thus,  in  Siapylton  v.  Clough  (q)^  to  prove  service 
of  a  notice  to  quit,  a  duplicate  notice,  indorsed  with 
the  day  of  service,  and  signed  in  the  course  of  duty 
by  a  deceased  agent,  was  tendered ;  but  it  was  also 
sought  to  explain  and  vary  the  particulars  of  the 
indorsement,  by  evidence  of  subsequent  oral  de- 
clarations made  by  the  deceased.  It  was  held, 
that  the  indorsement  must  be  received  as  it  stood ; 
and  Lord  Campbell  said : — "  I  agree  with  what  I 
am  reported  to  have  said  in  the  Sussex  Peerage 
Case  J  that  there  is  no  distinction'  between  verbal  and 
written  declarations  made  in  the  course  of  a  duty,  so 
for  as  regards  their  admissibility;  but  to  deduce 
from  this  doctrine  that  whatever  is  said  subsequently 
to  the  time  of  making  the  entry  respecting  the 
transaction  may  be  admitted  in  evidence,  would  lead 
to  the  greatest  injustice.  How  can  it  be  said  that 
the  verbal  declaration  of  Jackson  was  made  in  the 
oourse  of  his  duiyp    What  he  did  in  discharging 

{q)  2  E.  &  B.  933. 
P.  Q 
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his  duty,  was  signing  the  written  entry.  What  he 
may.  babble  during  the  rest  of  his  life  on  the  subject 
cannot  be  admitted  in  evidenoe,  contradicting,  as 
it  does  here,  what  he  has  before  written."  It 
was  also  held  by  Lord  Campbell,  in  Bright  v. 
Legerton  (r),  that  any  written  entry  or  verbal  deda- 
ration  by  a  deceased  soUcitor,  in  the  discharge  of  any 
duty  entrusted  to  him,  will  be  admissible  in  evidence 
on  proof  being  given  that  he  had  a  lawful  and  valid 
mandate.  On  this  principle  an  entry  by  a  deceased 
solicitor  in  his  diary,  of  his  having  attended  a  client 
on  a  certain  day  on  her  executing  a  deed  of  appoint- 
ment, was  held  sufficient  evidence  of  the  due  exe* 
cution  of  the  deed  («). 

When  the  entry  or  declaration  does  not  appear  to 
have  been  in  the  course  of  a  trade  or  professional 
duty,  but  only  a  personal  custom,  not  creating 
responsibility  in  the  declarant,  it  is  inadmissible. 
On  this  principle,  the  accoimt  books  of  deceased 
tradesmen,  made  by  themselves,  are  not  evidence  for 
their  executors  to  charge  a  debtor.  So  in  R.  v. 
Worth  {t)^  to  prove  a  settlement  by  hiring  and 
service,  the  following  document,  made,  according  to 
personal  custom,  in  the  memorandum  book  and 
handwriting  of  the  pauper's  deceased  master,  waa 
tendered : — 

"  April  4, 1824. — W.  W.  (the  pauper)  came,  and 
to  have  for  the  half  year  40«. 

"  September  29.— Paid  this  2/. 

(r)  1  Do  G.,  F.  &  J.  614. 

(«)  Rawlina  ▼.  JEiiehard9^  28  Bear.  370. 

(0  4  Q.  B.  133. 
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*^  October  27. — ^Ditto  came  again ;  and  to  have  Is. 

per  week :  to  Maroh  1825,  is  21  weeks2  days^ 

1/.  Is,  6d. 
«  25th.— Paid  this," 

The  oonrt  held  this  evidence  to  have  been  rightlj 
rejected.    Lord  Denman  said : — "In  a  case  of  this 
kind  the  entry  must  be  against  the  interest  of  the 
pariy  who  writes  it,  or  made  in  the  discharge  of 
some  duty  for  which  he  is  responsible.    The  book 
here  does  not  show  any  entry  operating  against  the 
interest  of  the  party.    The  memorandum  could  only 
fix  upon  him  a  liability  on  proof  that  the  services 
referred  to  had  been  performed ;  and  whether,  on 
dispute,  a  jury  would  have  found  him  liable  for  the 
sum  so  entered,  or  more  or  less,  we  cannot  say. 
Nor  was  this  an  entry  made  in  the  course  of  duty, 
as  in  Doe  v.  Turford  {u).    The  act  there  was  per- 
formed  by  a  principal  in  the  finn,  «md  not  by  a 
derk;  but  it  was  done  by  a  person  acting  under  the 
same  responsibility."     The  other  judges  delivered 
similar  judgments.   So  in  Ireland,  entries  in  registers 
kept  in  Boman  Catholic  chapels  have  been  held  in- 
admissible {x).    An    entry    in    a    deceased  stock- 
broker's day-book  was  held  inadmissible  to  prove 
that  certain  shares  were,  purchased  for  the  client,  it 
not  being  the  duty  of  the  stockbroker,  as  between 
himself  and  his  client,  to  keep  the  book(y). 

(«)  3  B.  &  Ad.  898. 
(x)  Btmta  V.  Carrol,  17  W.  E.  344. 

{^)  Matsey  v.  Allen,  L.  R.,  13  Ch.  D.  558 ;  49  L,  J.,  Ch.  76  ; 
28  W.  B.  212. 

q2 
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Declarations  in  the  oourse  of  business  are  inad- 
missible while  the  declarant  is  alive  (s) ;  and  entries 
by  a  witness  who  is  alive  are  not  evidence  jt?^  se^  but 
may  be  used  by  hhn  for  the  purpose  of  refreshing 
his  memory  (a). 

In  connection  with  this  subject  it  may  be  ob- 
served  that  Ord.  33,  r.  3,  of  the  E.  S.  C,  1883^ 
provides  that,  where  an  account  is  directed  to  be 
talsien,  the  Court  may  direct  that,  in  taking  the 
account,  the  books  of  account  in  which  the  accounts 
required  to  be  taken  have  been  kept,  shall  be  taken 
as  primd  facie  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  parties  inte- 
rested to  such  objections  thereto  as  may  be  ad- 
vised. This  is  a  similar  power  to  that  conferred 
on  the  Court  of  Chancery  by  15  &  16  Vict.  c.  86^ 
s.  54  (J).  The  same  principle  is  adopted  for  equity 
proceedings  in  county  courts  by  the  3rd  rule  of  the 
County  Courts  Order  (1865). 

(2)  IHghy  v.  Steadman,  1  Esp.  328. 

(a)  B,  V.  Worth,  4  Q.  B.  139. 

{b)  The  power  was  exercised  in  Banks  ▼.  Cartwright,  15  W.  R. 
417,  in  the  case  of  books  of  account  kept  by  trustees  to  which  the 
beneficiaries  had  access. 
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CHAPTEE  XV. 

SVIDENCE   OF    STATEMENTS    BY   DECEASED  OB  ABSENT 

WITNESSES. 

On  the  general  prinoiple  by  which  hearsay  or  second- 
hand evidence  is  inadmissible  evidence,  the  state-* 
ments  of  witnesses  at  former  trials  are  not  generally 
jreceived,  but  there  is  a  large  exception  to  this  pnn- 
•ciple,  which  is  contained  in  the  rule  that — 

In  a  matter  between  the  same  parties,  the 
statements  of  a  witness  at  a  former  trial, 
or  in  a  former  suit,  may  be  used  on  a 
subsequent  trial,  if  the  witness  be  dead ; 
or  if  he  be  sought  and  cannot  be  found ; 
or  if  he  has  been  subpoenaed  and  has 
fallen  ill  on  the  way. 

The  matter  in  issue  must  be  the  same,  and  the 
statements  cannot  be  given  in  evidence  against  any 
person  who  was  not  party  or  privy  to  the  proceed- 
ings (a)  ;  the  reason  being  that  he  had  not  liberty  to 
cross-examine  the  witness. 

The  general  rule  has  been  thus  stated  by  Mansfield, 
O.  J. : — '^  What  a  witness,  since  dead,  has  sworn 
upon  a  trial  between  the  same  parties  may  be  given 
in  evidence,  either  from  the  judge's  notes,  or  from 

(a)  Lady  Hanover  y.  Hwi^ray^  L.  B.,  19  Gh.  D.  224  ;  30  W.  B. 
W7. 
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notes  that  have  been  taken  bj  any  other  person  who^ 
will  swear  to  their  accuracy ;  or  the  former  evidence 
may  be  proved  by  any  person  who  will  swear  from 
his  memory  to  its  having  been  given  "  {b). 

The  same  rule  applies  if  a  witness  be  kept  away  by 
collusion,  or  other  improper  mecms.  Thus,  in  an 
old  case,  where  a  witness  was  sworn  in  a  trial  in  the 
C.  B.,  and  was  subpoenaed  by  the  defendant  to  ap-> 
pear  at  a  subsequent  trial  in  the  K.  B.,  but  did  not 
appear;  persons  were  admitted  to  prove  what  his 
evidence  was  at  the  first  trial,  because  the  court  con* 
oeived  there  was  reason  to  presume  that  he  was  kept 
away  by  the  petitioner  {c).  It  appears,  however, 
doubtful  whether  every  species  of  mere  subsequent 
incapacity  will  let  in  evidence  that  has  been  given  at 
a  former  trial  {d). 

If  one  party  gives  evidence  of  a  former  trial  to 
show  that  a  verdict  was  improperly  obtained,  the 
other  pariy  may  rebut  it  by  proof  of  other  evidence 
given  at  the  first  trial,  although  the  second  trial  is 
not  between  the  same  parties  nor  as  to  the  same 
rights  (/).  On  a  new  trial  of  an  issue  out  of  Chan- 
cery, oral  evidence  of  the  statements  at  a  former  trial 
of  a  deceased  witness  was  received,  although  the 
Master  of  the  BoUs  had  made  an  order  for  reading 
the  depositions  in  equity  of  such  witnesses  as  had 
died  since  the  first  trial  (jg), 

{h)  Uaywr  of  Lonemier  v.  Day,  8  Tatmt.  362. 

(e)  Grmt  r.  Gatewiek,  Bnll.  K.  P.  242,  h. 

\d)  E.  V.  Srinoell,  4  T.  B.  707. 

(/)  Do$  T.  Fartwffham,  2  C.  &  P.  440. 

iff)  Ibd  y.  J?«r;  qf  WinchtlHa,  8  G.  &  P.  887. 
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In  Older  to  render  a  deposition  of  a  deceased  or 
absent  witness  admissible,  it  must  appear  that  it  was 
taken  on  oath  in  a  jndioial  proceeding  in  some  cause, 
and  that  the  party  to  be  affected  by  it  had  an  oppor- 
tunity to  cross-examine  the  witness  (h).  In  actions 
of  ejectment  brought  against  the  same  person,  and 
involving  the  same  title,  the  evidence  of  a  deceased 
witness  in  a  former  action  wiU  not  be  admitted  in  a 
subsequent  one,  unless  the  plaintiff  in  the  second 
action  daims  through  the  plaintiff  in  the  first  (t). 
It  appears  to  be  open  to  the  parties  to  enter  into  an 
agreement  that  the  judge's  or  shorthand  writer's 
notes  at  the  first  trial  shall  be  received  as  evidence 
in  the  second ;  and  after  such  consent  neither  party 
can  dispute  its  validity  (k).  The  court  will,  how- 
ever, require  distinct  evidence  of  such  an  agree- 
ment (/). 

A  question  has  often  arisen,  and  has  never  yet 
been  satisfactorily  decided,  how  far  a  judge's  notes 
are  evidence  of  what  took  place  at  a  former  trial, 
aud  whether  the  judge  himself  may  be  made  a 
witness.  It  would  appear  from  the  dictum  of  Mans- 
field, 0.  J.,  in  Mayor  of  Doncaster  v.  2)fly,  abeady 
cited,  that  a  judge's  notes  at  a  former  trial  are  evi- 
dence on  a  subsequent  trial ;  and  although,  strictly 
speaking,  this  cannot,  perhaps,  be  regarded  as  in- 
cluded in  the  principle  by  which  courts  take  cog- 

(A)  Per  HuUook,  B.,  Attomey-Gmeraly.  Davison,  M.  &  Y.  169. 

(i )  Motyan  y.  ITtehoU,  L.  B.,  2  G.  P.  117 ;  36  L.  J.,  0.  P.  86  ; 
16W.  K.  110. 
.  {k)  Wrifkt  y.  Iktham,  1  A.  &  E.  3. 

(/)  Doe  y.  £arl  o/Dirhy,  8  A.  &  E.  783. 


232  LAW  OF  EVIDEKCB, 

nizanoe  of  tlie  acts  and  signatures  of  public  officers, 
inasmucli  as  judges,  virtute  officii^  are  not  required 
to  take  notes  of  the  cases  before  them,  but  do  so 
merely  for  their  own  personal  convenienoe  and  satis- 
faction ;  yet,  considering  that  their  notes  have  all  the 
authenticity  and  value  of  public  documents,  there 
seems  to  be  no  reason  why,  even  without  the  aid  of 
a  statute,  such  notes,  purporting  to  be  signed  by  the 
judge,  should  not  be  received  ss  good  evidence. 
Since,  also,  it  appears  to  be  the  more  established 
doctrine  that  the  judge  himself  cannot  be  made  a 
witness  as  to  what  took  place  at  the  former  trial, 
and,  even  if  this  were  allowed,  his  presence  would 
only  serve  the  purpose  of  authenticating  his  notes, 
to  which  he  would  necessarily  refer,  and  which  he 
would  follow  literally,  every  argument  of  public 
policy  seems  to  be  in  favour  of  receiving  such  notes 
as  evidence  per  se.  There  appears  to  be  no  express 
English  decision  on  this  point. 

It  appears  that  a  judge  cannot  be  called  to  give 
evidence  of  the  substance  of  a  former  trial,  but  that 
he  may  be  called  to  prove  anything  collateral  or 
incidental  to  it  (m).  In  B.  v.  Oazardy  Patteson,  J., 
recommended  the  grand  jury  not  to  examine  one  of 
their  number,  who  had  been  chairman  of  quarter 
sessions  on  the  trial  when  the  prisoner  had  com- 
mitted the  alleged  perjury.  His  Lordship  said : — 
^'  It  is  a  new  point,  but  I  should  advise  the  grand 
jury  not  to  examine  [the  gentleman] ;  he  is  the 


(m)  J2.  T.  GoMord,  8  C.  &  P.  595 ;  J2.  y.  £arl  of  Thanet,  27  How. 
St.  Tr.  845. 
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piesident  of  a  court  of  record,  and  it  would  be  dan- 
gerous to  allow  sucli  an  examination,  as  the  judges 
of  England  might  be  called  upon  to  state  what 
occurred  before  them  in  court."  But  in  a  trial  for 
perjury,  under  a  committal  by  a  county  court  judge, 
JByles,  J.,  held  that  the  judge  ought  to  have  been 
called  to  prove  the  perjury  from  his  notes ;  and  that 
the  rule  prohibiting  the  calling  of  judges  as  witnesses 
is  confined  to  judges  of  the  superior  courts.  His 
liordship  said: — "If  you  had  called  me,  I  should 
not  have  come"  (n).  In  an  action  on  an  award 
under  the  Lands  Clauses  Consolidation  Act,  the 
arbitrator  is  an  admissible  witness,  to  show  what 
matters  were  included  by  him  in  the  compensation 
which  he  has  given,  but  he  must  not  be  asked  his 
reasons  for  awarding  any  particular  item,  nor  can 
he  be  asked  questions  to  explain  or  contradict  his 
award  {o). 

Ord.  68,  r.  11  of  the  R.  S.  C,  1883,  provides 
that,  when  any  question  of  fact  is  involved  in 
an  appeal,  the  evidence  given  orally  in  the  court 
below  shall  be  brought  before  the  court  of  appeal  by 
the  production  of  a  copy  of  the  judge's  notes,  or 
such  other  materials  as  the  court  may  deem  ex- 
pedient. 

It  is  sufficient  that  evidence  of  what  occurred  at  a 
former  trial,  when  admissible,  should  be  substantially, 
without  being  literally,  coireot,  except  where  actual 


(«)  JB.  V.  ffarvey,  8  Cox,  O.  O.  99. 

{o)  Duke  of  Bueeleueh  v.  MetropoUian  Board  of  Workt,  L.  B.,  5 
£.  a;  L  418 ;  41  L.  J.,  Ex.  137. 
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words  are  the  gist  of  the  issue.  Thus,  on  an  in- 
dictment for  perjury,  evidenoe  of  the  words  spoken, 
coupled  with  a  confident  conviction  on  the  part  of 
the  witness  that  they  were  all  that  was  material  to 
the  pending  inquiry,  and  that  they  were  not  quali- 
fied by  other  expressions,  has  been  held  to  be  suffi- 
cient (p). 

By  the  old  practice  of  the  Court  of  Chancery  the 
depositions  of  witnesses  taken  in  a  former  suit  might, 
with  the  other  proceedings,  be  read  at  the  hearings 
of  a  subsequent  cause,  provided  that  the  issue  waa 
the  same,  that  the  parties  were  the  same,  or  that  the 
parties  in  the  second  suit  were  privy  to  or  had  a 
oommumty  of  interest^th  the  parties  in  the  fizrt 
suit,  and  that  the  individual  against  whom  the  de- 
positions were  ojlered,  or  the  person  through  whom 
he  claimed,  or  with  whom  he  had  a  community  of 
interest,  had  an  opportunity  of  cross-examining  the 
witness  (q).  It  was  held  by  the  House  of  Lords  in 
Citj/  of  London  v.  Perkins  (r)  that  the  depositions 
could  be  read  during  the  lifetime  of  the  witnesses* 
TTnight  Bruce,  V.-C,  in  Blagrat^e  v.  Blagrave  («), 
expressed  an  opinion  that  when  the  point  was  sub- 
stantially the  same  it  would  be  necessary  to  follow 
that  case,  but  at  the  same  time  he  refused  to  allow 
the  depositions  of  witnesses  taken  in  a  suit  by  a 
tenant  for  life  in  remainder  under  a  will,  to  be  used 


(p)  It.  T.  Sotci&jf,  1  Moo.  111. 
(q)  Nevil  y.  Johnson,  2  Yein.  447. 
(r)  3  Bro.  P.  C,  ed.  TomL  602. 
(•)  1  De  a.  &  S.  252. 
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in  a  suit  by  a  tenant  in  tail  in  remainder  under  the 
same  will,  without  proof  of  the  death  or  inability  to 
be  examined  of  such  witnesses,  although  both  suits 
were  instituted  for  the  preservation  of  the  settled 
property.  In  a  suit  by  a  legatee  imder  a  will  against 
the  executor,  the  depositions  iu  a  previous  suit  against 
the  same  executor  by  another  legatee,  have  been 
allowed  to  be  read  («) ;  the  second  suit  being  in  pari 
materid  with  the  first.  It  is  hardly  necessary  to  oIh 
serve,  that  the  depositions  to  be  admissible  in  the  sub- 
sequent  suit  must  have  been  admissible  in  the  first ; 
so  that  when  a  bill  was  dismissed  for  irregularity, 
depositions  taken  for  the  purposes  of  that  suit  were 
not  admissible  in  a  subsequent  suit  {t).  With  regard 
to  the  use  of  affidavits  made  in  a  previous  suit,  the 
rule  was  stated  by  Xindersley,  V.-C,  in  Laurence  v. 
Maule  (tt),  as  follows : — "  The  general  rule  with  re- 
gard to  the  admission  of  evidence  is,  that  where  an 
issue  has  been  raised  between  certain  parties  and 
evidence  has  been  adduced  upon  that  issue  by  one  of 
those  parties  which  could  be  used  by  him  as  against 
the  other  party,  and  in  a  subsequent  proceeding  the 
same  issue  is  raised  between  the  same  parties  and 
the  witness  who  gave  evidence  in  the  former  pro* 
oeeding  has  died,  the  court  will  admit  the  evidence 
given  by  the  deceased  witness  in  the  former  as  evi- 
dence in  the  subsequent  proceeding ;  but  the  evidence 


(«)  Cok*  ▼.  Fountain^  1  Yem.  413  ;  cf.  Nevil  y.  JohnaoHy  2  Yem. 

447. 

(Q  Baekhitute  ▼.  MiddUUm,  1  Ch.  Ga.  173—175. 
\u)  4  Drew.  472. 
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is  not  admissible  tmless  tlie  issue  is  the  same  and  the 
parties  are  the  same  in  both  proceedings."  It  was 
not  an  objection  that  the  witness  died  or  became  a 
lunatic  before  he  could  be  cross-examined  (x).  Affi- 
davits made  in  proceedings  in  a  winding-up  order 
have  been  held  admissible  in  another  suit  between 
the  same  paxties  (y).  Where  evidence  waB  given 
vivd  voce  in  a  former  suit,  if  the  same  issue  was  raLsed 
between  the  same  parties,  what  the  witnesses  said 
might  be  proved  by  any  one  who  could  swear  to  the 
words,  it  not  being  sufficient  apparently  to  swear  to 
the  effect  (z).  It  may  be  added,  that,  when  two  cases 
strongly  resemble  each  other  in  point  of  fact,  but  the 
allegations  of  fact  are  not  the  same  in  each,  the  re- 
cord in  one  cannot  be  referred  to  for  the  purpose  of 
explaining  or  supplying  anything  doubtful  in  the 
other  (a). 

The  136th  section  of  the  Baakruptcy  Act,  1883  (i), 
provides,  that  ^^  In  case  of  the  death  of  the  debtor  or 
his  wife,  or  of  a  witness  whose  evidence  has  been 
received  by  any  court  in  any  proceeding  under  this 
Act,  the  deposition  of  the  person  so  deceased  pur- 
porting to  be  sealed  with  the  seal  of  the  court,  or  a 
copy  thereof  purporting  to  be  so  sealed,  shall  be  ad- 
mitted as  evidence  of  the  matters  therein  deposed  to.'' 

(je)  Per  Zindersley,  Y.-C,  WiUianu  y.  WiUiama,  12  W.  B.  663. 

(y)  Ernest  v,  JTeiss,  1  N.  B.  6. 

(t)  Vide  £.  V.  JoUife,  4  T.  R.  290. 

(a)  Oann  t.  Johnton,  L.  B,,,  4  £.  &  I.  265. 

{b)  46  &  47  Yiot.  o.  62. 
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I  ADMISSIONS. 


When  a  party  to  an  action  or  smt  has, 
either  expressly,  or  by  necessary  impli- 
cation, admitted  the  case  of  an  opposite 
party,  the  latter  is  not  required  to  prove 
it* 

Admissions,  properly  so  oalled,  can  be  made  only  in 
eiyil,  and  are  not  allowed  in  criminal,  proceedings* 
They  are  regarded  as  being  a  waiver  of  proof  on  the 
part  of  their  makers,  rather  than  as  evidence  against 
them.  They  are  potius  ah  onere  prohandi  relevatto, 
quam  proprie  prohatio.  They  are  not  conclusive  unless 
thej  assume  the  form  of  estoppels.  Admissions  need 
not  be  pleaded  as  such  (a). 

In  Heane  v.  Rogers  (J),  Bayley,  J.,  said: — "  There 
is  no  doubt  but  that  the  express  admissions  of  a 
party  to  the  suit,  or  admissions  implied  from  his 
conduct,  are  evidence — and  strong  evidence — against 
him ;  but  we  think  that  he  is  at  liberty  to  prove  that 
such  admissions  were  mistaken  or  were  untrue,  and 
that  he  is  not  estopped  or  concluded  by  them,  unless 
another  person  has  been  induced  by  them  to  alter 

(a)  Steuart  ▼.  Gladstwie^  L.  B.,  10  Gh.  D.  644 ;  47  L.  J.,  Gh. 
423 ;  26  W.  S.  667. 
{b)  9  B.  ^  G.  586. 
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his  oondition :  in  such  a  case  fhe  parly  is  estopped 
from  dispating  their  truth  with  respect  to  that 
person  (and  those  claiming  under  him)  and  that 
transaction ;  but  as  to  third  persons  he  is  not  bound. 
It  is  a  well-established  rule  of  law  that  estoppels  bind 
parties  and  privies,  not  strangers/'  This  rule,  it 
may  be  obserred,  applies  to  all  admissions,  and  not 
to  estoppels  only.  There  are  three  classes  of  privies, 
viz.,  privies  by  blood  (heir  to  ancestor),  privies  by 
law  (executor  to  testator,  husband  to  wife),  and 
privies  by  estate  or  interest  (purchaser  to  vendor, 
donee  to  donor)  (b).  The  estate  or  interest  in  the  last 
case  may  be  either  legal  or  equitable ;  and  therefore 
the  admissions  of  a  party  to  the  record  are  receivable 
to  defeat  the  interest  of  a  third  person,  although  the 
person  is  only  a  nominal  party  and  trustee  for  the 
latter,  for  the  court  will  not  look  on  any  party  to  the 
Teoord  as  a  cipher  (c).  It  is  doubtful,  however,  how 
far  the  admission  of  a  cestui  que  trust  can  be  received 
to  defeat  the  claim  of  the  trustee  on  the  record  (d). 
There  is  no  privity  between  a  landlord  and  his 
tenant,  and,  as  the  tenant  cannot  derogate  from  his 
landlord's  title,  the  admission  of  a  tenant  is  no 
evidence  against  his  landlord.  Hence,  a  declaration 
by  a  tenant  that  he  was  not  entitled  to  a  right  of 
common  in  respect  of  his  farm,  has  been  held  to  be 
no  evidence  that  such  right  did  not  belong  to  the 
reversioner  (<?). 

(*)  2  Sm.  L.  C.  706. 
(e)  Bauerman  y.  Ssdenius,  1  T.  B.  663. 
Id)  Doe  V.  JTaintmffht,  8  A.  &  E.  691. 
(«}  Fapendick  y.  Bridfftcatir,  5  £.  &  B.  166. 
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'^  An  estoppel,"  it  has  been  said,  '^  is  an  admission, 
or  something  which  the  law  treats  as  eqizivalent  to 
an  admission,  of  an  extremely  high  and  oonclusiYe 
nature, — so  high  and  so  oonolusive,  that  the  party 
i^hom  it  affects  is  not  permitted  to  aver  against  it  or 
offer  evidence  to  controvert  it,  thongh  he  may  show 
that  the  person  relying  on  it  is  estopped  from  setting 
it  up,  since  that  is  not  to  deny  its  conclusive  effect  as 
to  himself,  but  to  incapsu^itate  the  other  from  taking 
advantage  of  it.  Such  being  the  general  nature  of 
an  estoppel,  it  matters  not  what  is  the  fact  thereby 
admitted,  nor  what  would  be  the  ordinary  and 
primary  evidence  of  that  fact,  whether  matter  of 
record,  or  specialty,  or  writing  unsealed,  or  mere 
parol ;  *  *  and  this  is  no  infringement  on  the  rule 
of  law  requiring  the  best  evidence,  and  forbidding 
secondary  evidence  to  be  produced  till  the  sources 
of  primary  evidence  have  been  ezhausted ;  for  the 
estoppel  professes  not  to  supply  the  absence  of  the 
ordinary  instruments  of  evidence,  but  to  supersede 
the  necessity  of  any  evidence  by  showing  that  the 
fact  is  already  admitted;  and  so,  too,  has  it  been 
lield,  that  an  admission  which  is  of  the  same  nature 
as  an  estoppel,  though  not  so  high  in  degree,  may 
be  allowed  to  establish  facts,  which,  were  it  not  for 
the  admission,  must  have  been  proved  by  certain 
steps  appropriated  by  law  to  that  purpose  "  (/). 


(/)  2  Sm.  L.  C.  693. 
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Estoppels  are  of  three  kinds ;  I«,  by  matter 
of  record ;  II.,  by  deed ;  III.,  by  matter 
in  pais. 

N.B.  The  first  two  are  reciprocal,  the  last  is  not 
necessarily  so. 

I.  The  highest  species  of  estoppel  is  that  by  matter 
of  record  on  the  principle  "  interest  reipuhlicce  ut  sit 
finis  litium  " ;  but  judgments  are  of  two  kinds,  viz. 
judgments  in  rem^  and  judgments  in  personam^  the 
respective  effects  of  which  by  way  of  estoppel  are 
very  different.  A  judgment  in  rem  is,  according  to 
Lord  Coke,  one  which  is  pronounced  by  a  competent 
tribimal  upon  the  status  of  some  particular  subject- 
matter,  either  a  thing  or  a  person.  No  perfectly 
satisfactory  definition  of  a  judgment  in  rem  has, 
however,  yet  been  given  (g).  The  chief  instances 
in  modem  times  are  to  be  found  in  the  Ecclesiastical,. 
Admiralty,  Probate,  and  Prize  Courts  (A),  and  upon 
questions  of  legitimacy,  marriage,  and  the  like.  A 
certificate  of  a  judge  under  the  Parliamentary  Eleo- 
tions  Act,  1868  (t),  finding  that  a  person  claiming  a 
seat  has  been  duly  elected  is  a  judgment  in  rem  {j)^ 
A  judgment  in  bankruptcy  proceedings  has  the  effect 


(jgi)  Institntes  of  Justinian  by  Sandars,  L.  iv.  tit.  yi.  8. 1.  Ditto 
by  Ortolan,  8.  1954. 

(A)  Eugh«9  y.  Comelitu,  2  Shower,  232. 

(t)  31  &  32  Viot  0.  122. 

0)  IFaygood  v.  Jam$9,  L.  B.,  4  0.  P.  361 ;  38  L.  J.,  C.  P.  196 ; 
17  W.  B.  824. 
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of  a  judgment  in  rem^  but  this  effect  it  owes  to  the 
Baakruptoy  Act.  Judgments  in  rem  are  binding 
not  only  on  the  parties  to  the  proceedings  but  upon 
all  the  world,  and  not  only  on  the  tribunals  of  the 
oountry  where  pronounced,  but  on  the  tribunals  of 
other  coimtries;  but  this  doctrine  is  subject  to  the 
qualification,  that  such  a  judgment  to  operate  by  way 
of  estoppel  must  not  have  been  obtained  by  fraud, 
must  not  carry  a  manifest  error  on  its  face,  and  must 
not  be  contrary  to  natural  justice. 

A  judgment  in  personam^  or  more  correctly  inter 
parte,,  is  oondnBive,  however,  only  between  the  par- 
ties  to  the  record  and  their  privies,  upon  the  maxim 
**^«  inter  alios  acta  alteri  nocere  non  debet^^  The 
rule,  therefore,  is  this,  that,  as  between  the  parties 
to  the  record  and  their  privies,  the  facts  actually 
decided  by  a  court  of  competent  jurisdiction  cannot 
be  litigated  again^  and  are  conclusive  evidence  of  the 
state  of  the  issue  between  them  (k).  The  Court  of 
Common  Fleas  has  applied  this  principle  to  the  judg- 
ment of  a  county  court  {I) ;  but  in  bankruptcy  the 
consideration  for  a  judgment  debt  can  always  be  in- 
quired into  (m).  The  file  of  proceedings  in  a  bank- 
ruptcy does  not  create  an  estoppel  (n). 


{k)  Boileau  y.  JRutton,  2  Excb.  665. 

(0  Flitters  v.  Alfrey,  L.  B.,  10  C.  P.  29  ;  44  L.  J„  C.  P.  73  ; 
23  W.  R.  442. 

(m)  Ex  parte  Kibble,  L.  B.,  10  Ch.  373  ;  44  L.  J.,  Bank.  65  ;  23 
W.  B.  433 ;  Ex  parte  Banner,  L.  B.,  17  Ch.  Div.  480:  51  L.  J., 
Ch.  300 ;  30  W.  B.  24. 

(»)  Ex  parte  Bacon,  L.  B.,  17  (&.  D.  447  ;  29  W.  E.  574. 
P.  R 
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The  tests  whether  this  rule,  which  is  founded  on 
the  maxim  "i2e«  judicata  pro  aeritate  acdpiturj* 
applies  are — 1st,  that  the  thing  must  be  the  same ; 
and  one  of  the  criteria  of  the  identity  of  two  suits 
on  considering  a  plea  of  res  judicata  is  the  question 
whether  the  same  evidence  would  support  both  (o) ; 
2nd,  that  the  person  to  be  affected  by  the  judgment 
must  be  party  or  privy  to  the  proceedings  in  which 
it  was  given.  Hence  the  judgment  against  a  man  in 
a  civil  suit  is  not  evidence  against  him  on  a  criminal 
trial,  and  vice  versd.  Where  by  an  act  injury  is  done 
to  a  man's  property  and  also  injury  to  his  person, 
his  recovering  damages  in  an  action  for  the  former 
injury  will  not  be  a  bar  to  an  action  by  him 
to  recover  damages  for  the  latter  injury  (p).  A 
judgment  against  a  man  in  his  individual  character 
is  not  evidence  against  him  when  suing  in  a  repre- 
sentative character,  and  vice  versd.  In  an  adminis- 
tration suit,  a  judgment  recovered  against  executors, 
who  were  also  trustees  of  the  real  estate,  has  been  held 
to  be  only  prima  facie  evidence  of  a  debt  against  the 
persons  interested  in  the  real  estate  (q).  An  admi- 
nistratrix who  brought  an  action,  under  9  &  10  Vict, 
o.  83,  to  recover  compensation  for  the  family  of  an 
intestate  for  his  death,  was  held  not  boimd  by  an  ad- 
mission made  by  her  in  an  action  previously  brought 
by  her  ,  against    the  same  defendants  for  injury 

(o)  See  Lord  "Westbury's  judgment  in  Hunter  r.  SUtcart,  4  Be 
G.,  F.  &  J.  168. 

Ip)  Bruntdm  y.  ffumphrey,  Jj.  B.,  14  Q.  B.  D.  141 ;  63  L.  J., 
Q.  B.  476  ;  32  W.  R.  944. 

(?)  Harvey  v.  Wilde,  L.  R.,  14  Eq,  438 ;  41 L.  J.,  Ch.  698. 
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to  his  personal  estate  (r).    Where  a  man  was  impro- 
perly made  a  party  to  a  suit,  but  did  not  object  to  his 
having  been  joined,  he  has  been  held  to  be  estopped 
by  the  decree  in  that  suit  (s).    A  judgment  against 
the  principal  debtpr  is  not  binding  on  a  surety  unless 
lie  is  a  party  to  the  action  {t)'.    A  judgment  only 
operates  by  way  of  estoppel  upon  the  point  actually 
-decided,  and  is  not  even  evidence  of  any  matter 
-which  came  collaterally  in  question,  although  within 
the  jurisdiction  of  the  court,  or  of  any  matter  to  be 
inferred  by  argument  from  the  judgment  («).     Thus, 
a  judgment  of  conviction  on  an  indictment  for  forging 
a  bill  of  exchange,  though  conclusive  as  to  the  prisoner 
'being  a  convicted  felon,  is  not  only  not  conclusive, 
but  is  not  even  admissible  evidence  of  the  forging  in 
an  action  on  the  bill  {x) ;  but  when  a  question  is 
necessarily  decided  in  effect,  though  not  in  express 
terms,  between  the  parties  to  an  action,  they  cannot 
raise  the  same  question  as  between  themselves  in  any 
other  action  in  any  other  form(y).     Hence  where 
the  basis  of  the  decision  in  an  action  in  the  Chancery 
Division  of  the  High  Court  that  a  compromise  was 
invalid,  was  that  a  will  which  had  been  admitted  to 


(r)  Ze^ffote  V.  G,  iV.  JR.  Co,,  L.  R.,  1  Q.  B.  D.  699 ;  46  L.  J., 
Q.  B.  667 ;  24  W.  E.  784. 

(«)  Collier  V.  Waiters,  L,  R.,  17  Eq.  252 ;  43  L.  J.,  Ch.  216;  22 
W.  R.  209. 

{t)  Ex  parte  Toung,  L.  R.,  17  Ch.  D.  608 ;  61  L,  J.,  Ch.  940. 

(t<)  Per  Be  Grey,  C.  J.,  TkeDuchtsa  of  Kingiton^s  case,  2  Smith's 
L.  C.  680. 

{x)  Per  Blackburn,  J.,  Caatrique  v.  Imrie,  4  L.  R.,  E.  &  I. 
434. 

(y)  Gregory  v.  MolestcortH,  3  Atkyns,  626. 

b2 
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probate  was  a  forgery,  it  was  held  tliat  the  persons 
to  whom  probate  was  granted  were  estopped  from 
denying  the  will  to  be  a  forgery  in  a  suit  in  the  Pro- 
bate Division  to  revoke  the  probate  (s).  In  this  case 
Cotton,  L.  J.,  said:  "Although  the  object  of  the 
present  action  is  different  from  that  of  the  Chancery 
action,  and  although  that  object  is  not  within  the 
jurisdiction  of  the  Chancery  Division,  yet,  inasmuch 
as  the  point  for  decision  here  is  the  same  and  the 
parties  are  the  same  as  in  the  former  action,  I  do  not 
think  we  ought  to  allow  the  question  to  be  litigated 
again.  The  former  action  decided  the  question  on 
which  the  decision  in  the  present  action  must  turn." 
"  But,"  as  was  said  by  Knight  Bruce,  V.-C,  in 
Barra  v.  tfackson  (a),  "  the  rule  against  re-agitating 
matters  adjudicated  is  subject  to  this  restriction — 
that  however  essential  the  establishment  of  particular 
facts  may  be  to  the  soimdness  of  judicial  decisions, 
however  it  may  proceed  on  them  as  established,  and 
however  binding  and  conclusive  the  decision  may  b& 
as  to  its  immediate  and  direct  object,  those  facts  are 
not  all  necessarily  established  conclusively  between 
the  parties,  and  that  either  may  again  litigate  them 
for  any  other  purpose  as  to  which  they  may  come  in 
question,  provided  tJie  immediate  subject  of  the  decision 
be  not  attempted  to  be  withdrawn  from  its  operation 
so  as  to  defeat  its  direct  object,^' 


(s)  Prieatman  v.  Thotnas,  L.  B.,  9  P.  D.  210 ;  63  L.  J.,  P.  D.  & 
A.  109  ;  32  W.  B.  842. 

(a)  1  Y.  A  O.y  Oh.  685  ;  approved  bj  Lord  Selbome  in  JR.  t. 
Butchinps,  L.  B.,  6  Q.  B.  D.  304 ;  60  L.  J.,  If.  C.  38  ;  29  TV.  B. 
726. 
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Where  the  decree  of  a  court  is  capable  of  more  than 
one  constnictiony  it  is  necessary  to  look  at  the  plead- 
ings to  ascertain  what  was  the  issue  which  the  court 
intended  to  decide  (b).  It  is  also  important  to  bear 
in  mind  that  the  validity  of  a  judgment  of  a  coiurt. 
of  competent  jurisdiction  upon  parties  legally  before 
it  may  be  questioned  on  the  groimd  that  it  was  pro- 
nounced through  fraud,  conniyance  or  covin  of  any 
description,  or  not  in  a  real  suit,  or  if  pronounced  in 
4k  real  and  substantial  suit  between  parties  who  were 
really  not  in  contest  with  each  other  (c). 

It  is  imnecessary  to  give  evidence  of  facts  which 
are  admitted  in  pleading ;  nor  can  evidence  be  re- 
•eeived  to  dispute  such  admissions.  The  13th  rule  of 
Old.  19,  of  the  R.  S.  C,  1883,  provides,  that  every 
allegation  of  fact  in  any  pleading,  not  being  a  petition 
or  summons,  if  not  denied  specifically  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the 
pleading  of  the  opposite  party,  shall  be  taken  to  be 
admitted,  except  as  against  an  infant,  limatic,  or 
person  of  unsoimd  mind  not  so  f  oimd  by  inquisition ; 
and  by  the  19th  Eule  of  the  same  Order,  the  denial 
must  not  be  evasive,  but  must  answer  the  point  of 
substance.  By  the  20th  Eule,  the  bare  denial  of  a 
contract  is  only  a  denial  of  the  making  of  the  contract 
in  fact,  and  not  of  its  legality  or  sufficiency  in  law, 
whether  with  reference  to  the  Statute  of  Frauds  or 
-otherwise.    A  statement  by  a  plaintiff  or  defendant 


{h)  Sobimm  y.  Dhuleep  Siny,  L.  R.,  11  Ch.  B.  798;   48  L.  J., 
01.768;  27W.  B.  21. 

(e)  Earl  of  Bandon  ▼.  Beehery  2  G.  &  F.  510. 
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that  "  he  believes,"  or  "  has  been  informed  and  be- 
lieves," that  a  f  aot  is  trae — ^is  an  admission ;  but  if 
he  states  that  he  ^^  has  been  informed,"  without  any 
statement  as  to  his  belief,  there  is  no  admission  {d). 
It  has  been  held  that  admissions  of  a  fact  on  the 
record  amount  only  to  a  waiver  of  proof  of  that 
fact  J  and  that  if  the  adverse  party  seeks  to  have  any 
inference  drawn  from  the  fact  so  admitted,  he  must 
prove  it  like  any  other  fact  (e). 

On  the  general  principle,  a  verdict  and  convictLon 
for  non-repair  of  a  highway  estops  the  convicted 
party  or  parish  from  disputing  subsequently  their 
liability  to  repair  the  highway  (/) ;  but  a  convic- 
tion for  obstructing  a  highway  does  not  estop  the 
convicted  person  from  maintaining  trespass  against 
a  prosecutor  in  respect  of  the  same  highway;  for  the 
proceedings  are  not  between  the  same  parties  in 
lespeot  of  the  same  right  (ff). 

It  was  held  that  the  dismissal  of  a  bastardy  sum- 
mons on  the  merits,  under  7  &  8  Yict.  c.  101,  s.  2, 
was  no  bar  to  a  subsequent  summons  under  the  same 
statute  (A).  It  has  also  been  held,  that  when  a  peti- 
tion has  been  presented  and  adjudicated  upon  for  the 
retransfer  of  stock  transferred  to  the  Commissioners 
for  the  Beduction  of  the  National  Debt,  this  is  a 


{d)  BanieU's  Chancery  Plraotice,  6th  ed.  vol.  i.  p.  675. 

{e)  Edmundt  t.  Oroveif  2  M.  &  W.  642  ;  of.  Broum  t.  NiwaU^  % 
HL.  &  a  676. 

(/)  R,  V.  SaughUm,  1  E.  &  B.  601. 

(g)  reiris  y.  NuHaU,  11  Ex.  669. 

(h)  £.  T.  Gaunt,  L.  B.,  2  Q.  B.  466 ;  S6  L.  J.,  H.  C.  89 ;  IS 
W.  R.  1172. 
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bar  to  a  jsubsequent  petition  by  the  some  petitioner, 
although  founded  on  fresh  evidence  (i). 

An  order  of  *a  conrt  of  summary  jurisdiction  can- 
not operate  as  an  estoppel — (1)  as  to  any  matter  as  to 
which  that  court  had  no  authority  to  adjudicate, 
directly  and  immediately,  between  the  parties ;  nor  (2) 
as  to  any  mattar  incidentally  coming  in  question  as  to 
which  a  finding,  if  held  to  be  conolusiYe  between 
the  parties,  would  operate  in  prejudice  of  the  rights 
of  others  not  parties  to  the  proceedings ;  nor  (3)  as  to 
any  incidental  matter  not  otherwise  determined  than 
as  having  been  the  particular  ground  on  which  the 
oourt  dismissed  a  charge  or  complaint  (k). 

Not  only  are  the  majority  of  foreign  judgments 
in  rem  J  but  all  foreign  judgments  in  personam  are, 
for  the  purposes  of  estoppel,  on  a  footing  analogous 
to  home  judgments  (/).  It  is  an  important  and  in- 
teresting question  how  far  a  foreign  judgment .  is 
liable  to  examination  in  a  home  tribunal.  It  was 
finally  decided  by  the  House  of  Lords  in  Castriqm 
V.  Imrie  (m),  and  the  Judicial  Committee  of  the  Privy 
Council  in  Measina  y,- Petrococchino  (n),  that  the  home 
tribunal  cannot  act  as  a  court  of  appeal  from  the 
foreign  tribunal,  i.  e.  a  foreign  judgment  cannot  be 
impeached  as  being   erroneous  on    the    merits  or 


(t)  In  re  May,  L.  B.,  25  Ch.  B.  281 ;  32  W.  B.  337. 

{k)  Per  Lord  Selbome,  R,  y.  Hutehinga,  L.  B.,  6  Q.  B.  B.  304  ; 
60  L.  J.,  M.  C.  38 ;  29  W.  B.  726. 

(I)  Dueheta  of  KingHonU  ea»e,  2  Smith's  L.  C.  679 ;  JEtieeardo  y. 
Gareiaa,  12  C.  &  F.  368. 

(«)  L.  B.,  4  E.  &  L  416 ;  39  L.  J.,  C.  P.  860 ;  19  W.  B.  1. 

(«)  L.  B.,  4  P.  0.  160 ;  41  L.  J.,  P.  C.  27  ;  20  W.  B.  461. 
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founded  on  a  mistake  either  of  fact  or  law.  Even 
where  the  law  applied  is  English  law,  and  a  mistake 
of  English  law  is  apparent  on  its  face,  the  judgment 
of  the  foreign  court  is  still  binding  (o).  There  still 
remains  the  question — supposing  the  foreign  court 
to  have  wilfully  refused  to  apply  English  law,  when 
by  the  comity  of  nations  it  is  applicable,  is  its  judg- 
ment then  impeachable  in  an  English  court  P  Lord 
Hatherley  is  evidently  of  opinion  that  it  is  {p)y  and 
this  opinion  is  probably  correct.  A  foreign  judg- 
ment obtained  by  the  fraud  of  a  party  cannot  be  en-* 
forced  by  law  in  England,  even  though  the  foreign 
couit  may  have  decided  that  no  fraud  was  per- 
petrated  {q). 

Where  a  settlement  was  made  in  Englcmd  on  a 
marriage  between  a  Turk  domiciled  in  England  and 
an  English  lady,  the  former  promising  to  reside 
always  in  England,  Hall,  V.-C,  held  that  a  Turkish 
court  could  not,  by  a  decree  of  divorce  pronounced 
without  notice  to  the  wife  or  other  persons  interested 
imder  the  settlement,  make  void  the  settlement  (r). 
An  English  composition  deed  made  before  a  colonial 
judgment  is  no  defence  to  an  action  on  such  judgment 
in  an  English  court  (a). 


(o)  See  Godard  y.  Oray,  L.  R.,  6  Q,  B.  139 ;  19  W.  B.  349. 

(p)  See  Simpson  t.  FogOj  1  J.  &  H.  18. 

(q)  Moulofy,  Oppenheimer,  L.  B.,  10  Q.  B.  D.  295;  62  L.  J., 
Q.  B.  1 ;  81  W.  B.  67. 

(r)  CoUUy,  Rector,  L.  B.,  19  Eq.  334;  44  L.  J.,  Oh.  267;  23 
W.  B.  486. 

(»)  EUit  y.  M'Emry,  L.  B.,  6  C.  P.  228 ;  40  L.  J.,  C.  P.  109 ; 
19  W.  B.  603. 
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The  judgment  of  a  Court  of  Domicile  is  binding 
on  the  Courts  of  Nationality  as  to  any  question  of 
nationality  aiising  between  the  same  parties  {t). 
The  probate  of  a  will  is  not  oondusiye  evidenoe  of 
the  domicile  of  the  testator.  **  It  is  conolusive  evi- 
denoe  that  the  instrument  proved  was  testamentary 
according  to  the  law  of  this  country ;  but  it  proves 
nothing  else  "  {u),  A  decree  of  divorce  pronounced 
by  a  foreign  court  having  jurisdiction  will  be  re- 
cogpuzed  as  valid  in  England,  although  the  marriage 
may  have  been  solemnized  in  England,  and  although 
it  may  have  been  dissolved  for  a  cause  which 
would  not  have  been  sufficient  to  obtain  a  divorce 
in  England  (x), 

II.  The  next  species  of  estoppel  is  by  instruments 
under  seal ;  and  this  kind  of  estoppel,  as  in  the  case 
of  estoppel  by  record,  is  equally  binding  on  the  par- 
ties to  the  deed  and  those  who  claim  under  them. 
^'  The  principle  is,  that  where  a  man  has  entered  into 
a  solemn  engagement  by  deed  under  his  hand  and 
seal,  as  to  certain  facts,  he  shall  not  be  permitted  to 
deny  any  facts  which  he  has  so  asserted  "  (y) ;  but 
this  only  applies  in  an  action  or  proceeding  based  on 
the  deed  in  question ;  in  a  collateral  action  there  is 


(0  Doglimi  y.  Critpiny  L.  B.,  1  E.  &  I.  301 ;  36  L.  J.,  P.  &  M. 
129. 

(u)  Per  Lord  Oranwortih,  Whieker  y.  JTuim,  7  H.  L.  Caa.  156. 

(x)  Harvey  y.  Fami$y  L.  B.,  8  App.  Cas.  43  ;  62  L.  J.,  P.  D.  k 
A.  33 ;  31  W.  B.  433. 

(y)  Per  Taunton,  J.,  Bowman  y.  Taylor^  2  A.  &  E.  291. 
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no  such  estoppel  (2).  There  is  probably  an  estoppel 
by  record  created  by  letters  patent  between  the  Grown 
and  the  grantee,  but  this  does  not  extend  so  as  to 
give  all  her  Majesty's  subjects  the  benefit  of  such 
estoppel  (a).  A  lease  is  evidence  for  and  against  a 
lessee  of  the  terms  on  which  he  holds,  and  also  for 
or  against  an  assignee  who  claims  under  him  (b) .  So, 
a  recital  in  a  deed  is  evidence  against  him  who 
executed  the  deed,  and  against  every  person  claiming 
under  him  (p).  It  may  be  here  remarked,  that  the 
substance  of  a  recital  carries  with  it  the  context; 
and,  in  a  record,  is  conclusive  evidence  of  collateral 
matter  which  was  necessary  to  support  the  ground- 
work of  the  judgment  {d).  In  construing  recitals  in 
deeds,  and  determining  how  far  they  operate  as  estop- 
pels on  the  parties,  the  effect  must  be  gathered  from 
the  apparent  intention  of  the  instrument  (^).  But 
there  must  be  a  positive  statement  of  a  fact  in  a  deed 
or  order  for  it  to  operate  by  way  of  estoppel  in  rela- 
tion to  such  fact  (/).  The  recital  in  a  deed  of  a 
former  deed  between  the  same  parties  proves,  as  be- 


(<)  See  judgment  of  VTood,  V.-C,  in  Carter  y.  Carter^  3  K.  &  J. 
644. 

(a)  Per  Fry,  L.  J.,  Cropper  v.  Smith,  L.  R.,  26  Ch.  D.  712  ;  53 
L.  J.,  Gh.  898  ;  33  W.  R.  63. 

(b)  EoughUm  y.  Kanig,  18  C.  B.  235. 

(e)  Choyn  y.  Neoth,  L.  R.,  3  Ex.  209 ;  37  L.  J.,  Ex.  122 ;  16 
W.  R.  1209. 

(d)  B,  y.  SartingUm,  4  E.  &  B.  780. 

(e)  StrimghiU  y.  Bwtky  19  L.  J.,  Q.  B.  209. 

(/}  General  Finance  Discount  Co.  y.  Liberator  Building  Society^ 
L.  R.,  10  Ch.  D.  16 ;  27  W.  R.  210. 
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tween  snoli  parties,  so  much  of  the  former  deed  as  is 
recitedy  and  no  more  {g).  Whenever  it  is  alleged  by 
a  party  to  a  deed  or  his  privy  that  the  recitals  in 
such  deed  are  nntme,  the  burden  of  proving  them 
falflehoods  resta  upon  such  party  or  privy  who  is 
primd  facie  bound  by  such  recitals  or  admissions  (A). 

A  recital  is  conclusive  evidence  against  parties 
only  where  it  is  distinctly  antecedent  to,  and  related 
tOy  the  substance  of  the  deed.  The  law  on  this  point 
is  thus  laid  down  by  Parke,  B.,  in  Carpenter  v. 
Builer{i).  '^  If  a  distinct  statement  of  a  particular 
fact  is  made  in  the  recital  of  an  instrument  under 
seal,  and  a  contract  is  made  with  reference  to  that 
recital,  it  is  dear  that  as  between  the  parties  to  such 
instrument  and  in  an  action  upon  it,  it  is  not  competent 
for  the  party  bound  to  deny  the  recital."  The  same 
learned  judcra  also  lays  down  that  a  recital,  even  in 
«i  instrimrt  not  ^der  Boal,  may  be  oondwe  to 
the  same  extent.  In  other  cases  reoita,^  are  treated 
as  primd  facie  evidence  which  may  be  rebutted.  A 
covenant  will  not  create  an  estoppel  {k). 

A  party  to  a  deed  is  not  estopped  from  showing 
that  it  is  void  from  fraud  or  illegality,  or  from  having 
been  executed  by  him  while  under  duress  or  while 
a  minor.  When  an  educated  person,  who,  by  very 
simple  means,  might  have  ascertained  what  are  the 


(y)  OiUett  y.  AJ>bott,  7  A.  &  E.  783. 

(A)  M$lboume  Banking  Corporatum  t.  Brwtgham,  L.  B.,  7  App. 
Gas.  307  ;  51  L.  J.,  P.  G.  65  ;  30  W.  B.  925. 

(•)  8  H.  ft  W.  212 ;  of.  Lainton  v.  Trmere,  1  A.  ft  E.  792. 

(k)  See  Gmteral  Finance  Discount  Co,  y.  Liberator  Building  Society ^ 
L.  B.,  10  Ch.  D.  15 ;  27  W.  B.  210. 
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• 

contents  of  a  deed,  is  induced  to  execute  it  by  a  false 
representation  of  such  contents,  it  is  doubtful  whether 
he  may  not,  by  executing  it  negligently,  be  estopped 
between  himself  and  a  person  who  innocently  acted 
upon  the  faith  of  the  deed  being  a  valid  one  (/). 
Infants  are  not  bound  by  recitals  in  deeds  executed 
by  their  gurrdians  (m),  but  married  women  are 
estopped  by  recitals  in  deeds  by  which  they  are 
bound  (n),  and  d  fortiori  by  such  deeds.  Tlie  en- 
grossment of  a  deed  tendered  for  execution  will 
operate  as  an  admission  by,  but  not  as  an  estoppel 
against,  the  party  tendering  it  (o). 

III.  Estoppels  by  matter  of  pais.  In  Lyon  v. 
Reed  (jp),  Parke,  B.,  says  of  such  estoppels : — "  They 
are  all  acts  which  anciently  really  were,  and  in  con- 
templation of  law  have  always  continued  to  be,  acts 
of  notoriety,  not  less  formal  and  solemn  than  the 
execution  of  a  deed,  such  as  livery  of  seisin,  entry, 
4icceptance  of  an  estate,  and  the  like.  Whether  a 
party  had  or  had  not  concurred  in  an  act  of  this  sort, 
was  deemed  a  matter  which  there  could  be  no  diffi- 
culty in  ascertaining,  and  then  the  legal  consequences 
followed."  But  the  courts,  both  of  law  and  equity, 
have  extended  the  doctrine  to  cases  where  the  noto- 


(/)  Per  Melliflh,  L.  J.,  Hunter  y.  WalUra,  L.  B.,  7  Oh.  76 ;  41 
li.  J.,  Ch.  176 ;  20  W.  R.  220. 

(m)  See  Milner  y.  Lord  Sarewood^  18  Yes.  274. 

(«)  Jones  y.  Frost,  L.  R.,  7  Ch.  776 ;  20  W.  R.  793. 

(o)  Bulky  y.  Bviky,  L.  R.,  9  Ch.  739 ;  44  L.  J.,  Ch.  79 ;  22 
^.  R.  779. 

(p)  13M.  &W.  309. 
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riet J  is  less  solemn  and  formal.  Henoe  the  doctrine, 
**  when  one,  by  his  words  or  conduct,  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of 
things  and  induces  him  to  act  on  that  belief  so  as  to 
alter  his  previous  position,  the  former  is  concluded 
from  ayerring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time"(^).  By  the 
term  **  wilfully  "  in  the  above  rule  it  has  been  laid 
down  (r),  that  ^^  we  must  understand,  if  not  that  the 
party  represents  that  to  be  true  which  he  knows  to 
be  imtrue,  at  least  that  he  means  his  representation  to 
be  acted  upon  and  that  it  is  acted  upon  accordingly^ 
and  if,  whatever  a  man's  real  intention  may  be,  he 
80  conducts  himself  that  a  reasonable  man  would 
take  the  representation  to  be  true  and  believe  that  it 
was  meant  that  he  should  act  upon  it,  and  does  act 
upon  it  as  true,  the  party  making  the  representation 
would  be  equally  precluded  from  contesting  its  truth 
and  conduct  by  negligence  or  omission  where  there 
is  a  duty  cast  upon  a  person,  by  usage  of  trade  or 
otherwise,  to  disclose  the  truth,  may  often  have  the 
same  effect.  Ab,  for  instance,  a  retiring  partner 
omitting  to  inform  his  customers  of  the  fact,  iu  the 
usual  mode,  that  the  continuing  partners  were  no 
longer  authorized  to  act  as  his  agents,  is  bound  by 
all  contracts  made  by  them  with  third  persons  on 


(q)  Per  Lord  Bezunan,  Fickard  y.  Sean,  6  A.  &  E.  474 ;  cf. 
AUcmey'Gmeral  y.  Stephem,  1  K.  &  J.  724. 

(r)  Per  Parke,  B.,  Freeman  y.  Cooke,  2  Ex.  663.  Approyed  in 
MeKenn4  y.  Brituh  Linen  Co,,  L.  B.,  6  App.  Gas.  82 ;  29  W.  B. 

477. 
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the  faith  of  their  being  bo  authorized."  Some  of  the 
**  recognized  propositions  of  an  estoppel  in pais^*  were 
onoe  laid  down  by  the  Court  of  Common  Pleas  («)• 
One  of  them  was  thus  stated: — "If  in  the  trans- 
action itself  which  is  in  dispute  one  has  led  another 
into  the  belief  of  a  certain  state  of  facts  by  conduct 
of  culpable  negligence  calculated  to  have  that  result, 
and  such  culpable  negligence  has  been  the  proximate 
cause  of  leading,  and  has  led,  the  other  to  act  by 
mistake  upon  such  belief  to  his  prejudice,  the  second 
•cannot  be  heard  afterwards  as  against  the  first  to 
show  that  the  state  of  facts  referred  to  did  not  exist." 
In  that  case  it  was  held  that  the  defendants  were  not, 
imder  the  circumstances,  estopped  from  showing  that 
certain  goods  alleged  to  have  been  delivered  to  them 
as  carriers  had  never  reached  their  hands,  although 
the  plaintiff  had  received  from  them  advice  notes 
for  such  goods  {f).  These  doctrines  do  not  however 
apply  to  a  statement  of  a  fact  not  yet  in  existence, 
nor  to  a  matter  of  future  iatention  (w).  A  promise 
de  futuro  to  be  binding  at  all  must  be  binding  as  a 
<)ontract(.r).  It  is  generally  considered  that  the 
general  rule  is,  that  a  person  cannot  be  made  liable 
for  a  misrepresentation,  unless  it  is  a  misrepresentar 
tion  in  point  of  fact,  and  not  merely  in  point  of 


(»)  Carr  v.  London  and  North  Western  JRailway  Co,,  L.  R.,  10 
C.  P.  316 ;  44  L.  J.,  0.  P.  109  ;  23  W.  R.  747. 

(t)  See  also  Coventry  v.  Great  Eastern  Railway  Co.,  L.  R.,  12 
Q.  B.  D.  776. 

(m)  Sank  ofZouisiana  v.  Bank  of  Xew  Orleana,  43  L.  J.,  Ch.  269. 

(x)  Maddison  v.  Alderwn,  L.  R.,  8  App.  Cas.  467 ;  62  L.  J., 
Q.  B.  737 ;  31  W.  R.  820. 
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law  (i/) ;  but  this  has  recently  been  questioned  (s), 
and  it  is  probable  that  the  rule  is  not  applicable  to 
any  but  cases  where  both  parties  have  the  same 
means  of  knowing  what  is  the  law  on  a  given  point. 
The  six  following  are  the  most  important  kinds  of 
estoppels  by  matter  of  pais  : — (1)  A  tenant,  during 
his  possession  of  the  premises,  cannot  deny  that  the 
landlord  imder  whom  he  has  entered,  or  to  whom 
he  has  paid  rent,  had  title  at  the  time  of  his  admis- 
sion, and  this  extends  to  the  case  of  lodgers.  "  The 
security  of  landlords  would  be  infinitely  endangered 
if  such  a  proceeding  were  allowed  "  (a)  ;  and  even  if 
a  tenant  consents  to  give  up  possession  to  a  person 
claiming  to  be  the  landlord,  such  person  is  estopped 
as  the  tenant  would  have  been  from  disputing  the 
landlord's  title  (6).  So,  where  a  person  had  dealt 
with  property  as  an  executor  de  son  torty  his  pay- 
ment of  rent  to  the  superior  landlord  was  held  to 
estop  him  from  denying  his  liability  as  assignee  to 
perform  the  covenants  in  the  lease  {c).  Nevertheless 
a  tenant,  although  he  cannot  be  permitted  to  prove 
that  his  landlord  had  no  title,  at  the  time  of  entry, 
may  show  that  his  title  has  expired  (a?),  and  may  prove 

(y)  Per  Mellish,  L.  J.,  in  Bmttte  v.  Lord  Ebury,  L.  B.,  7  Ch. 
802 ;  41  L.  J.,  Ch.  807  ;  20  W.  R.  996. 

(z)  Per  Bowen,  L.  J.,  West  London  Commercial  Bank  v.  Kitson^ 
L.  R,,  12  Q.  B.  D,  363  ;  63  L.  J.,  Q.  B.  347  ;  32  W.  R.  768. 

(a)  Per  Lord  EUenborough,  Balh  v.  TFeatwood,  2  Camp.  12. 

{b)  J>oe  V.  MUl»,  2  B.  &  Ad.  17. 

(e)  WiUiams  y.  Scales,  L.  R.,  9  C.  P.  171 ;  43  L.  J.,  C.  P.  80 ; 
22  W.  R.  317. 

(<f)  England  y.  Sladc,  4  T.  R.  682 ;  cf.  Lansford  y.  Schnes,  3 
K  &  J.  220. 
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that  a  parcel  of  land,  about  which  he  and  the  lessor 
are  disputing,  was  neyer  comprised  in  the  lease  at 
all  (e).  So,  too,  a  person  who  enters  on  land  by  the 
licence  of  the  party  in  possession  is  estopped  from 
denying  the  title  of  such  party  to  such  possession  (/). 
Conversely,  a  landlord  who  has  granted  a  lease  is 
estopped  from  alleging  his  want  of  title,  and  this — 
whether  the  lease  is  by  deed  or  not.  Payment  of 
rent  and  receipt  of  rent  alike  raise  strong  presump- 
tions of  tenancy,  but  do  not  operate  by  way  of 
estoppel ;  for,  "  when  a  tenancy  is  attempted  to  be 
established  by  mere  payment  of  rent,  without  any 
proof  of  an  actual  demise  or  of  the  tenant's  having 
been  let  into  possession  by  the  person  to  whom  the 
payment  was  made,  evidence  is  always  admissible 
on  the  part  of  the  tenant  to  explain  the  payment 
of  rent  and  to  show  on  whose  behalf  such  rent  was- 
received"  {g). 

(2)  A  bailee  is  estopped  from  denying  that  his. 
bailor  had,  at  the  time  the  bailment  was  made, 
authority  to  make  it  (A).  But  when  the  bailee  is- 
evicted  by  title  paramount  he  can  set  up  that  titlo 
against  the  bailor  (i). 

(3)  A  licensee  is  estopped  from  denying  tho 
title  of  the  licensor  to  grant  the  licence.  Thus,  a 
licensee  of  a  patent  cannot  dispute  the  title  of  the 


(e)  Per  Lord  Blackburn,  Clark  v.  Adie,  L.  B.,  2  App.  Gas.  435 ; 
46  L.  J.,  Gh.  606 ;  26  W.  B.  48. 
(/)  Doe  V.  Baytop,  3  A.  &  E.  188. 
(s)  Per  Patteson,  J.,  Doe  r.  Franeit,  2  H.  &  B.  67. 
(A)  Goaliftff  Y.  Bimie,  7  Bing.  338. 
(i)  Biddle  v.  Bond,  6  B.  &  S.  226. 
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patentee ;  but  a  licensee  can  show  that  what  he  has 
done  does  not  fall  within  the  ambit  of  the  patent  {k)y 
and  for  this  purpose  he  may  refer  to  former  patents 
to  show  what  is  a  proper  oonstruction  of  his  licensor's 
patent  (/).  It  may  here  be  observed  that  a 
patentee  is  not  estopped  from  disputing  the  validity 
of  the  patent  as  against  an  assignee,  except  where  it 
is  proved  that  the  assignee  bought  on  the  faith  of 
the  statements  in  the  patentee's  petition  to  the 
•down  (m).  To  allow  a  licensee  to  dispute  the  title 
of  his  licensor  would,  according  to  Lord  Westbury, 
be  '^  inconsistent  with  the  law,  as  it  would  be  equally 
inconsistent  with  the  ordinary  reason  and  good  sense 
of  mankind"  (n). 

(4)  An  agent  is  estopped  from  denying  the  title 
of  his  principal  (o). 

(5)  The  acceptor  of  a  bill  of  exchange  is,  by 
sect.  54  of  the  Bills  of  Exchange  Act,  1883  (je?), 
precluded  from  denying  to  a  holder  in  due  course 
'*  (a)  the  existence  of  the  drawer,  the  genuineness  of 
his  signature,  and  his  capacity  and  authority  to 
draw  the  bill ;  (b)  in  the  case  of  a  bill  payable  to 
drawer's  order,  the  then  capacity  of  the  drawer  to 
indorse,  but  not  the  genuineness  or  validity  of  his 


[k)  Clark  t.  JLdie,  L.  R.,  2  App.  Gas.  413  ;  46  L.  J.,  Ch.  598  ; 
^6  W.  R.  46. 

(I)  Couehnumr.  Greemer^  1  Official  Reports  of  Patent  Cases,  197. 

(m)  Cropper  v.  Smith,  2  Official  Reports  of  Patent  Cases,  81 ; 
L.  R.,  26  Ch.  Div.  700  ;  63  L.  J.,  Ch.  891 ;  32  W.  R.  60. 

(»)  See  Crotsley  t.  Dixon,  10  H.  L.  Cas.  304. 

(o)  Dixon  ▼.  Hammond,  3  B.  ft  Aid.  310. 

(p)  46&46yiot.  o.  61. 

P.  S 
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indorsement;  (c)  in  the  case  of  a  bill  payable  to 
the  order  of  a  third  person,  the  existence  of  the  payee 
and  his  then  capacity  to  indorse,  but  not  the  genuine- 
ness or  vaKdity  of  his  indorsement."  By  sect.  65, 
the  drawer  of  a  bill  "  is  precluded  from  denying  to 
a  holder  in  due  course  the  existence  of  the  payee  and 
his  then  capacity  to  indorse ;"  and  the  indorser  of  a 
bill,  by  indorsing  it,  "  is  precluded  from  denying  to 
a  holder  in  due  course  the  genuineness  and  regularity 
in  all  respects  of  the  drawer's  signature  and  all  pre- 
vious  indorsements,  and  is  precluded  from  denying 
to  his  immediate  or  a  subsequent  indorsee  that  the 
bill  was  at  the  time  of  his  indorsement  a  valid  and 
subsisting  biU,  and  that  he  had  then  a  good  title 
thereto."  It  has  been  held  that  subsequent  acknow- 
ledgment of  a  forged  signature  to  a  bill  cannot  ope- 
rate as  an  estoppel  {p)y  and  that  the  payment  of  a 
bill  upon  which  a  man's  acceptance  has  been  forged 
does  not  make  him  liable  to  pay  a  second  similarly 
forged  acceptance,  even  without  notice  of  repudia- 
tion {q). 

(6)  Where  a  party,  having  an  interest  in  property, 
stands  by  and  permits  another  to  deal  with  such  pro- 
perty, as  if  he  were  the  absolute  owner,  and  as  if 
there  were  no  such  secret  equity,  he  wiU  not  be  per- 
mitted to  assert  such  secret  equity  against  those  with 
whom  the  apparent  owner  has  dealt.  This  doctrine 
was  discussed  at  length,  in  the  case  of  Ramsden  v. 


(p)  Brook  V.  Hook,  L.  R.,  6  Ex.  89 ;  40  L.  J.,  Ex.  §0 ;  19  W.  R. 
608. 
{q)  Motris  T.  Bethel,  L.  R.,  5  0.  P.  47 ;  19  W.  R.  137. 
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Dyson  (r)  in  the  House  of  Lords,  when  the  follow- 
ing valuable  oanons  were  laid  down  by  the  law 
Ijoids : — (1.)  "  If  a  stranger  begins  to  build  on  land 
supposing  it  to  be  his  own,  and  the  real  owner,  per- 
oeiying  his  mistake,  abstains  from  setting  him  right, 
and  leaves  him  to  persevere  in  his  error,  a  Court  of 
Equity  will  not  afterwards  allow  the  real  owner  to 
assert  his  title  to  the  land.  (2.)  But  if  a  stranger 
builds  on  land  knowing  it  to  be  the  property  of 
another,  equity  will  not  prevent  the  real  owner  from 
afterwards  claiming  the  land,  with  the  benefit  of  all 
the  expenditure  upon  it.  (3.)  So  if  a  tenant  builds 
on  his  landlord's  land,  he  does  not,  in  the  absence  of 
special  circumstances,  acquire  any  right  to  prevent 
the  landlord  from  taking  possession  of  the  land  and 
buildings  when  the  tenancy  has  determined.''  Lord 
Eingsdown,  affirming  the  principles  of  the  case  of 
Gregory  v.  Michell  (5),  laid  down  the  following 
rule : — "  If  a  man  under  a  verbal  agreement  with 
a  landlord  for  a  certain  interest  in  land,  or,  what 
amounts  to  the  same  thing,  imder  an  expectation 
created  or  encoiuraged  by  the  landlord  that  he  shall 
have  a  certain  interest,  takes  possession  of  such  land 
with  the  consent  of  the  landlord,  and  upon  the  faith 
of  such  promise  or  expectation,  with  the  knowledge 
of  the  landlord  and  without  objection  by  him,  lays 
out  money  upon  the  land,  a  Court  of  Equity  will 
oompel  the  landlord  to  give  effect  to  such  promise  or 
expectation."    It  seems  now  to  be  considered  that,  in 


(r)  L.  R.,  1  E.  &  I.  129. 
(«)  18  Vea.  328. 

s2 
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order  for  the  party  standing  by  to  be  bound,  lie  must 
have  been  aware  of  his  legal  rights  {t) ;  though  this  was 
not  always  the  case  (u).  So,  where  a  wife  allows  her 
husband  to  spend  the  income  of  her  separate  estate,  he 
is  not  accountable  to  her  afterwards  for  it  {x) ;  nor  can 
she  receive  any  portion  thereof  after  his  death.  When 
an  insurer  of  a  ship  has  accepted  notice  of  abandon- 
ment, with  full  knowledge  of  the  facts  of  the  loss, 
he  is  estopped  from  afterwards  denying  a  total  loss 
or  relying  on  a  breach  of  warranty  (y). 

As  connected  with  this  subject,  we  may  notice  the 
extensive  firound  for  relief  in  equity  which  ariseB 
W  U..  p^oipH  tW  wh»,  .l^i,  *.™  into 
a  contract  by  misrepresentation,  he  has  his  option  of 
avoiding  or  enforcing  the  contract.  This  doctrine 
affects  not  only  the  parties  to  the  agreement,  but  aU 
who  induce  others  to  enter  into  it,  and  applies  not 
only  where  statements  were  made  which  are  false  in 
fact,  but  where,  although  false  in  fact,  they  were  be- 
lieved to  be  true  by  the  person  making  them,  if  such 
person  in  the  due  discharge  of  his  duty  ought  to  have 
known,  or  formerly  knew  and  ought  to  have  remem- 
bered, that  they  were  false.  The  law  upon  this  head 
was  compendiously  stated  by  Lord  Romilly  in  Pt*&- 
/ord  V.  Richards {z)^  as  foUows:  — "In  the  case 
where  the  false  representation  is  made  by  one  who  is 


(0  Per  Fry,  J.,  Wilmoit  v.  Barber^  L.  R.,  16  Oh.  D.  106 ;  49 
L.  J.,  Ch.  793 ;  28  W.  R.  913. 

{u)  Teeadak  y.  Teeadale,  I  Maon.  Select  Cases  in  Equii^,  170. 

(z)  Smith  Y,  Lord  Camelfwd^  2  Yes.  jun.  716. 

(y)  Frovincial  Insurance  Co,  y.  Zedue^  22  W.  R.  939. 

{z)  17  Beav.  96 ;  of.  Smith  v.  JKiy,  7  H.  L.  Gas.  760. 
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no  party  to  the  agreement,  entered  into  on  the  faith 
of  it,  the  contract  may  be  avoided,  and  all  that  equity 
can  then  do  is  to  compel  the  person  who  made  the 
representation  to  make  good  his  assertion  as  far  as 
may  be  possible.  In  cases,  however,  where  the  false 
misrepresentation  is  made  by  a  person  who  is  party 
to  the  agreement,  the  power  of  equity  is  more  ex- 
tensive ;  there  the  contract  itself  may  be  set  aside, 
if  the  nature  of  the  case  and  condition  of  the  parties 
will  admit  of  it,  or  the  person  who  made  the  assertion 
may  be  compelled  to  make  it  good.  The  distinction 
between  the  cases  where  the  person  deceived  is  at 
liberty  to  avoid  the  contract,  or  where  the  court  will 
afiSm  ifc-«iYing  him  compensation  only,  are  not 
very  clearly  defined.  This  question  usually  arises 
on  the  specific  performance  of  contracts  for  the  sale 
of  property;  and  the  principle  which  I  apprehend 
governs  the  cases,  although  it  is  in  some  instances 
of  very  difficult  application,  and  leads  to  refined 
distinctions,  is  the  following,  namely, — that  if  the 
representation  made  be  one  which  can  be  made  good, 
the  party  to  the  contract  shall  be  compelled  or  may 
be  at  liberty  to  do  so ;  but  if  the  representation  made 
be  one  which  cannot  be  made  good,  the  person 
deceived  shall  be  at  liberty,  if  he  please,  to  avoid 
the  contract.  Thus,  if  a  man  misrepresents  the 
tenure  or  situation  of  an  estate,  as  if  he  sell  an 
estate  as  freehold  which  proves  to  be  copyhold  or 
leasehold,  or  if  he  describes  it  as  situate  within  a 
mile  of  some  particular  town,  when,  in  truth,  it  is 
several  miles  distant,  such  a  misrepresentation,  as  it 
cannot  be  made  true,  would,  at  the  option  of  the 


262  LAW  OF  EVIDENCE. 

party  deceived,  annul  the  contract ;  but  if  the  pro- 
perty be  subject  to  incumbrances  concealed  from  the 
purchaser,  the  seller  must  make  good  his  statement 
and  redeem  those  charges;  and  even  in  the  cases 
where  the  property  is  subject  to  a  small  rent  not 
stated,  or  the  rental  is  somewhat  less  than  it  was 
represented,  the  court  does  not  annul  the  contract, 
but  compels  the  seller  to  allow  a  sufficient  deduction 
from  the  purchase-money.  It  does  so  on  this  prin- 
ciple, that  by  this  means  he  in  fact  makes  good  his 
representation,  and  that  the  statement  made  was  not 
such  as  in  substance  deceived  the  purchaser  as  to  the 
nature  and  quality  of  the  thing  he  bought.  "With 
respect  to  the  character  or  nature  of  the  misrepre- 
sentation itself,  it  is  clear  that  it  may  be  positive  or 
negative,  that  it  may  consist  as  much  in  the  suppres- 
sion of  what  is  true  as  in  the  assertion  of  what  is 
false ;  and  it  is  almost  needless  to  add,  that  it  must 
appear  that  the  person  deceived  entered  into  the 
contract  on  the  faith  of  it.  To  use  the  expression 
of  the  Boman  law  (much  commented  upon  in  the 
argument  before  me),  it  must  be  a  representation 
^  datis  locum  contractui ;'  that  is,  a  representation 
giving  occasion  to  the  contract,  the  proper  interpre- 
tation of  which  appears  to  me  to  be  the  assertion  of 
a  fact  on  which  the  person  entering  into  the  contract 
relied,  and  in  the  absence  of  which  it  is  reasonable 
to  infer  that  he  would  not  have  entered  into  it ;  or 
the  suppression  of  a  fact,  the  knowledge  of  which 
it  is  reasonable  to  infer  would  have  made  him 
abstain  from  the  contract  altogether."  Where  a 
material  representation  is  made  to  a  person  to  induce 
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him  to  enter  into  a  contract,  and  he  does  enter  into 
it,  the  inference  of  law  is  that  he  did  so  under  the 
inducement  of  the  representation,  and  in  order  to 
take  away  his  title  to  be  relieved  from  the  contract, 
on  the  ground  that  the  representation  was  untrue,  it 
must  be  shown  that  he  had  knowledge  of  the  facts 
contrary  to  the  representation,  or  that  he  stated  in 
terms,  or  showed  clearly  by  his  conduct,  that  he 
did  not  rely  on  the  representation  (a).  The  fraud 
of  a  married  woman  binds  her  separate  estate  in 
equity  (J). 

Acts,  conduct,  manner,  demeanour,  and  ac- 
quiescence "will  operate  as  admissions, 
some  of  which  are  rebuttable,  others  are 
not. 

Thu&,  the  assumption  of  a  character  is  evidence  to 
create  a  liability  for  acting  in  it,  as  also  the  tacit 
recognition  of  it  waives  objections  to  its  validity. 
On  this  ground  executors  de  son  tort  are  liable  for 
interfering  with  the  property  of  a  deceased  person. 
When  a  person  by  holding  himself  out  as  a  share- 
holder induces  a  company  to  register  him  as  such, 
he  cannot  deny  that  he  is  a  shareholder,  in  an  action 
on  such  shares  (c).  So,  where  shares  were  allotted 
to  a  person,  in  pursuance  of  an  authority  signed 
by  him  to  have  his  name  entered  as  a  shareholder, 

(a)  See  jadgment  of  Jessel,  M.  B.,  Redgrave  v.  Hurd^  L.  B.,  20 
Oh.  D.  21 ;  51  L.  J.,  Oh.  117  ;  30  W.  E.  264. 

(h)  Vaughan  y.  Vanderttegm^  2  I>iew.  363  ;  Sharp  Y.  Foy^  L.  B., 
2  01.36. 

(c)  Shtfficld  Railway  Co.  v.  Woodcock^  7  M.  &  Vf .  674. 
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and  he  paid  calls  and  reoeived  a  dividend  on  suoh 
sharesy  it  was  held  that  he  was  a  shareholder  {d). 
Where  a  company,  nnder  circumstances  which  made 
it  doubtful  whether  the  agreement  was  binding  on 
its  shareholders,  transferred  its  business  to  a  new 
company,  one  of  the  terms  of  the  agreement  being* 
that  the  shareholders   in  the  old  company  should 
receive  shares  in  the  new  company,  and  share  certi« 
fieates  were  sent  to  all  the  shareholders  in  the  old 
company,  it  was  held,  that  a  shareholder  who  had 
acknowledged  the  receipt  of  and  retained  the  cer- 
tificates, was  a  shareholder  in  the  new  company; 
but  that  one  who  had  taken  no  notice  of  the  com- 
munication was  not  a  shareholder  (e).    In  that  case, 
Lord  Hatherley  said : — "  No  authority  can  be  found 
for  holding  that  a  person,  by  simply  doing  nothing, 
may  be  rendered  liable.     The  mere  fact  of  standing 
by  and  being  told  there  is  something  done  which 
you  have  not  authorized,  cannot  fix  you  with  the 
heavy  liabilities  which  shares  in  a  joint  stock  com- 
pany would  create."    A  company,  by  issuing  a  share 
certificate  representing  a  person  to  be  a  holder  of 
certain  shares,  are  estopped  as  against  another  per- 
son who  bond  fide  acts  upon  the  faith  of  the  repre- 
sentation from  denying  the    truth    of    the    share 
certificate  (/),  including  the  statement,  if  there  be 

(<Q  BeweVCa  ease,  L.  B.,  3  Ch.  131 ;  15  W.  R.  1031. 

{e)  Challis'a  ease,  40  L.  J.,  Ch.  431 ;  19  W,  R.  463  ;  L.  R.,  6  Ch. 
266  ;  cf .  Bank  ofHinduttan  v.  Alison,  L.  R.,  6  C.  P.  222  ;  40  L.  J., 
C.  P.  117  ;  19  W.  R.  606. 

(/)  In  re  Bahia,  ^e.  Itailway  Co.^  L.  R.,  3  Q.  B.  684  ;  16  W.  R. 
862 ;  37  L.  J.,  Q.  B.  176. 
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such,  that  the  shares  are  folly  paid  up  {g).  The 
effect  of  estoppel  is  not  to  give  a  title  to  the  shares, 
but  only  to  render  the  company  Hahle  in  damages. 
In  one  case  a  purchaser  of  shares  in  a  company  from 
a  person  who  had  become  the  registered  holder  of 
them  by  means  of  a  forged  transf er,  was  held  to  be 
entitled  to  receive  compensation  from  the  company 
in  the  event  of  his  being  compelled  to  re-transfer 
the  shares  to  their  proper  owner;  since,  by  hold- 
ing out  the  seller  as  the  registered  owner  of  the 
shares,  they  are  estopped  from  denying  him  to  be 
so  after  the  purchaser  has  acted  upon  such  repre- 
sentation {h).  Again,  where  a  person,  after  receiving 
a  certificate  of  the  registration  of  some  shares, 
repaid  to  the  vendor  the  amoimt  of  a  previous 
call  upon  them,  on  the  faith  of  the  certificate,  the 
company  were  held  estopped  by  the  certificate,  and 
liable  for  the  value  of  the  shares  (/).  It  makes 
no  difference  that  the  company's  secretary  com- 
mitted a  forgeiy  in  respect  of  the  certificate;  the 
company  is  equally  estopped  fjc).  It  is  only  the 
person  in  whose  favour  the  estoppel  exists  that  can 
render  the  company  liable  on  it  (/).    Again,  where 

{g)  Burhiiuhato  r.  Nkolb,  L.  B.,  3  App.  Cas.  1004 ;  48  L.  J., 
Ch.  179  ;  26  W.  R.  819. 

(A)  Me  JBahia,  %e,  Mailway  Co,,  L.  B.,  3  Q.  B.  584 ;  16  W.  B. 
862 ;  37  L.  J.,  Q.  B.  176. 

(•)  ffari  T.  Frontino  Mining  Co,,  L.  B.,  6  Ex.  Ill;  39  L.  J., 
£z.  93. 

(*)  Shaw  r.  Fort  Fhilip  Colonial  Gold  Mining  Co,,  L.  B.,  l^ 
Q.  B.  D.  103  ;  63  L.  J.,  Q.  B.  369 ;  32  W.  B.  771. 

(/)  8imm  t.  Anglo-American  Telegraph  Co,,  L.  B.,  6  Q.  B.  D. 
188 ;  49  L.  J.,  Q.  B.  392  ;  28  W.  B.  290. 
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conmussioners  were  empowered  bj  a  local  act  to  issue 
mortgage  securities,  it  was  held  that  they  oould  not, 
as  against  a  bond  fide  holder  for  value,  set  up  an 
illegality  in  the  original  issue  of  any  security, 
but  were  estopped  from  denying  its  validity  (»*). 
A  company  cannot  rely  on  an  informality  in  the 
issue  of  their  debentures  as  an  answer  to  a  petition 
for  winding-up  (l^).  Where  a  company  had  regis- 
tered an  assignment  of  debentures,  it  was  held  that 
they  could  not  equitably  set  off  against  the  transferee 
any  claim  which  they  had  against  the  transferor  (o). 
This  last  doctrine  was  extended  to  a  case  where  there 
was  no  registration ;  for,  a  company  having  received 
notice  of  an  assignment  for  value  of  one  of  their 
debentures,  and  acknowledged  the  receipt  by  stamp- 
ing the  duplicate  notice,  it  was  held,  that  such  stamp- 
ing estopped  them  from  setting  up  against  the 
transferee  any  equities  attaching  between  themselves 
and  the  transferor  (p).  Where  a  person  possessed  of 
a  security,  purporting  on  the  face  of  it  to  be  trans- 
ferable by  delivery,  leaves  such  security  in  the 
hands  of  another,  who  makes  it  over  to  a  bond  fide 
holder  for  value,  the  owner  of  the  security  cannot 


(m)  Wehh  V.  HetJie  Bay  Commissioners^  L.  R.,  5  Q.  B.  642 ;  40 
L.  J.,  Q.  B.  221 ;  19  W.  R.  241. 

(n)  Ite  Exnumth  Lock  Co.,  L.  R.,  17  Eq.  181 ;  43  L.  J.,  Ch.  110 ; 
22  W.  R.  104. 

(o)  Higgs  v.  North  Assam  Tea  Co,y  L.  R.,  4  Ex,  87  ;  17  W.  R. 
1125  ;  followed  by  Lord  Romilly,  In  re  North  Assam  Tea  Co.,  L.  R., 
10  Eq.  466 ;  18  W.  R.  126 ;  cf.  In  re  General  Estates  Co,,  L.  R.,  3 
Ch.  768 ;  16  W.  R.  919. 

(/?)  BruntonU  case,  L.  R.,  19  Eq.  802  ;  23  W.  R.  286. 
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set  up  as  against  the  boTid  fide  bolder  that  it  was  not 
so  transferable  (q). 

Where  a  person  held  himself  ont  as  a  physician, 
he  could  not  formerly  maintain  an  action  for  fees  as 
a  surgeon ;  but  where,  in  such  an  action,  it  appeared 
that  the  defendant  had  paid  money  into  court,  it  was 
held  that  this  amounted  to  a  recognition  of  the  plain- 
tiff's right  to  sue  (r).  A  collector  of  turnpike  tolls, 
although  not  legally  appointed,  has  been  held 
capable  of  maintaining  an  action  for  them  on  a 
count  for  an  account  stated,  where  the  defendant  had 
paid  part  and  promised  the  remainder  (a).  The  title 
of  an  assignee  in  bankruptcy,  if  not  formally  dis- 
puted, has  been  held  sufficiently  established  by  proof 
that  the  defendant  had  treated  with  him  as  such  (t) ; 
but,  where  the  plaintiff  professes  to  sue  in  a  par- 
ticular capacity,  it  must  be  strictly  proved,  in  the 
absence  of  such  admifiriou  («).  An  admission  by  a 
person  in  one  character  is  no  evidence  against  him 
in  another.  Thus,  declarations  by  a  person  before 
beooming  an  executor  are  not  evidence  against  him 
in  that  office  {x).  Generally,  however,  it  is  a  rule, 
as  laid  down  by  Lord  Ellenborough,  that  any  recog- 
nition of  a  person  standing  in  a  given  relation  to 
others  is  primd  faciei  but  not  conclusive,  evidence 

{q)  Goodwin  v.  Bobarts,  L.  R.,  1  App.  Cas.  476  ;  46  L.  J.,  Ex. 
478;  24  W.  B.  987;  Rumball  v.  Metropolitan  Bank,  L.  R.,  2 
Q.  B.  D.  194  ;  46  L.  J.,  Q.  B.  346  ;  26  W.  B.  366. 

(r)  Lipteombe  y.  HolmtSy  2  Camp.  441. 

(«)  Peacock  v.  JBTarrw,  10  East,  104. 

(Q  Dicktnton  v.  Coward,  1  B.  &  Aid.  677. 

(w)  CoUim  v.  Carnegie,  1  A.  &  E.  695. 

{x)  Legge  y.  Edmonds,  26  L.  J.,  Ch.  126. 
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against  the  person  making  the  reoognitiony  that  suoh 
relation  exists,  though  the  value  of  such  evidence 
will  depend  entirely  on  the  circumstances  (y).  It 
has  been  held  by  the  Court  of  Queen's  Bench,  that 
the  mere  filing  of  an  affidavit  of  proof  against  the 
estate  of  an  insolvent  agent  to  an  undisclosed  prin- 
cipal, after  that  principal  is  known  to  the  creditor,  is 
not  a  conclusive  election  by  the  creditor  to  treat  the 
agent  as  his  debtor  (z) .  If  a  person  retires  from  a  part- 
nership, but  omits  to  give  proper  notice  of  dissolu- 
tion, he  will  be  Hable  for  debts  incurred  in  the  sub- 
sequent carrying  on  of  the  business  by  a  new  firm ; 
but  he  cannot  be  sued  jointly  with  the  new  firm,  and 
if  the  new  firm  be  sued  for  such  a  debt,  the  retiring 
partner  cannot  afterwards  be  sued  (a). 

It  has  been  said,  that  ^^  a  declaration,  in  the 
presence  of  a  party  to  a  cause,  becomes  evidence,  as 
showing  that  the  party,  on  hearing  such  a  statement, 
did  not  deny  its  truth.  Such  an  acquiescence,  in- 
deed, is  worth  very  little  where  the  party  hearing 
it  has  no  means  of  personally  knowing  the  truth  or 
falsehood  of  the  statement"  (5).  The  declaration 
must,  however,  have  been  made  on  an  occasion  when 
a  reply  from  the  party  might  be  properly  expected  (c). 
Where  a  notice  of  dishonour,  in  an  action  on  a  bill, 

(y)  Dickinson  t.  Coward,  1  B.  &  Aid.  679. 

(z)  Curtis  Y.  WiUiamson,  L.  B.,  10  Q.  B.  57 ;  44  L.  J.,  Q.  B. 
27 ;  23  W.  R.  236. 

(a)  Scarf  v.  Jardinc,  L.  B.,  7  App.  Gas.  346 ;  61  L.  J.,  Q.  B. 
611;  30W.  B.  893. 

(6)  Per  Parke,  B.,  Eayslep  v.  Qffmer,  1  A.  &  E.  163;  cf.  Ntilc 
V.  JakU,  2  C.  &  K.  709. 

{e)  Boydy,  Bolton,  Ir.  B.,  8  Eq.  113. 
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had  been  put  by  the  plaintiff's  attorney  into  the 
letter-box  of  the  defendant's  attorney,  and  the  latter, 
shortly  afterwards,  oalled  on  the  former,  in  oonse- 
quenoe,  as  he  said,  of  what  the  former  had  written ;  it 
was  held,  there  was  sufficient  evidence  for  a  jury  of  an 
admission  that  notice  had  been  given  (d).  A  mere 
iwnditional  acknowledgment  of  liability  in  such  a 
oase,  in  the  event  of  a  party  primarily  liable  not 
paying,  will  not  dispense  with  the  necessity  of  formal 
notice  {e).  Where,  however,  the  indorser  of  a  bill, 
being  told  that  the  holders  are  about  to  take  proceed- 
ings against  him,  said  he  would  pay  if  time  was  given 
him,  it  was  held  that  he  had  waived  his  right  to 
notice  of  dishonour  (/). 

In  settlement  cases,  proof  that  a  parish  has  re- 
lieved for  seven  years  has  been  held  to  be  evidence 
that  the  pauper  was  settled  in  the  parish  (g).  So, 
evidence  of  relief  given  to  a  pauper  residing  out  of 
the  relieving  parish  admits  a  settlement  (k) ;  but 
mere  relief  of  casual  paupers  is  no  evidence  of  a 
settlement  (i),  even  where  the  relieving  parish  has 
enabled  the  pauper  to  remove  to  another  parish  (A*). 
Proof  that  a  party  to  an  action  (though  not  him-> 
self  examined),  has  requested  others  to  give  false 


(d)  CurUwis  v.  CorJUldy  1  Q.  B.  814. 

(e)  Hicka  v.  Buke  of  Beaufort,  4  Bing.  N.  C.  229. 
(/)   Wood  V.  Dean,  3  B.  &  S.  101. 

ig)  S,  T.  Bamaley,  1  M.  &  S.  377. 
(h)  R.  Y.  Edtcinstotce,  8  B.  &  G.  671. 
(t)  B.  y.  Chatham,  8  East,  498. 
(*)  Jt,  V.  Trowbridge,  7  B.  &  C.  262. 
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■ 

evidenGOy  is  evidence  against  him  as  an  admission 
against  his  own  case  (/). 

Acquiescence  in  an  act  is  evidence  of  an  admis- 
sion ;  but,  to  make  it  so^  it  has  been  said  that  it 
must  exhibit  some  act  of  the  mind,  and  amount  to 
voluntary  demeanour  or  conduct  of  the  party.  For 
non-repudiation  by  a  principal  of  an  imauthorized 
act  of  an  agent  to  bind  the  principal,  the  latter  must 
have  had  present  to  his  mind  proper  materials  on 
which  to  exercise  his  election  (m).  So,  if  an 
accoimt  be  delivered  and  retained  for  any  time 
without  objection,  it  is  presumed  to  be  correct  (n) ; 
and  where  an  account  has  been  stated,  and  a  bill 
given  for  the  amount,  the  debtor  cannot,  in  an  action 
on  the  bill,  impeach  the  charges  (o).  An  objec- 
tion to  one  of  several  items  in  an  account,  without 
remark  as  to  the  others,  is  evidence  of  an  admission 
that  they  are  correct  (p),  A  banker's  pass  book  is 
evidence  of  acquiescence  by  the  customer  of  the  prin- 
ciples on  which  the  acooimts  are  made  up  (q) ;  but 
the  directors  of  a  building  society  cannot  ratify  an 
illegal  borrowing  simply  by  returning  a  pass  book  (r). 
An  account  sent  by  a  creditor  to  a  debtor  has  been 

(/)  Moriarty  v.  London,  Chatham  ^-  Dover  Sailicay  Co.,  L.  R., 
6  Q.  B.  314  ;  39  L.  J.,  Q.  B.  109 ;  18  W.  R.  626. 

(m)  See  De  Bussche  v.  AH,  L.  R.,  8  Ch.  D.  286;  47  L.  J.,  Ch. 
381. 

(m)   Willia  V.  Jermgan,  2  Atk.  252. 

(o)  Knox  V.  WhalUy,  1  Esp.  159. 

{p)  Chesman  v.  Court,  2  M.  &  G.  307. 

(g)   WiUiamtm  v.  Jruiiamaon,  L.  R.,  7  Eq.  642;  17  W.  R.  607. 

(r)  Per  Lord  Selbomo,  Blaekbum  Building  Society  v.  Cunlifcy 
L.  R.,  21  Ch.  D.  72 ;  62  L.  J.,  Ch.  97  ;  31  W.  R.  100. 
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held  evidence  of  a  oontract  (a) ;  and,  even  where  the 
aocount,  although  made  out,  was  not  sent  in,  a  con- 
tract was  implied  (t).  In  an  action  by  a  surety 
against  his  principal,  it  has  been  held  that  the  un- 
contradicted statement  by  the  former  to  the  latter, 
that  he  had  paid  a  debt  by  cheque,  is  slight  evidence 
of  payment  (u).  A  notice  to  quit  lands,  which  has 
been  served  and  not  objected  to,  is  evidence  against 
the  tenant  that  the  tenancy  commenced  at  the  season 
of  the  year  when  the  notice  to  quit  expires  (x).  So, 
in  use  and  occupation,  payment  of  rent  is  evidence 
of  a  holding,  and  of  its  terms  (y).  Where  a  pur- 
chaser kept  an  abstract  and  made  an  appointment 
to  examine  the  deeds,  he  was  held  estopped  from 
afterwards  denying  the  contract  to  purchase  (s). 

It  is  held  that  a  party's  own  statements  are  evidence 
against  himself,  whether  they  corroborate  the  contents 
of  a  deed,  or  other  written  instrument,  or  not  (a). 
In  such  a  case  it  has  been  decided  that  an  abstract  or 
affidavit  used  by  a  person  on  a  reference  before  a 
Master  to  prove  title  in  himself  may  be  received 
against  him  in  a  subsequent  litigation  (b).  The 
statement  reHed  upon  must  be  distinctly  a  statement 
of  fact,  and  not  merely  an  opinion  or  inference  of 

(«)  Morhnd  y.  ItaaCf  20  Bear.  392. 
(0  JBruee  v.  Garden,  17  W.  R.  990. 
(m)  Price  v.  Burva^  6  W.  R.  40. 
(x)   Thomas  v.  Thcmias,  2  Camp.  647. 
(y)  Marden  r.  Heeketh,  4  H.  &  N.  175. 

(s)  ThomoM  V.  Broum,  L.  R.,  1  Q.  B.  D.  714 ;  46  L.  J.,  Q.  B. 
811;  24W.  R.  821. 

(tf)  Slatterie  v.  Pooley,  6  M.  &  W.  664. 
(b)  FriUhardY.  Bagthawe,  11  C.  B.  457. 
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law  by  tlie  deponent ;  for  in  the  latter  case  he  will 
not  be  estopped  (c).  This  doctrine  seems  to  have 
been  slightly  extended  in  the  case  of  Richards  y. 
Morgan  (d),  in  which  a  question  was  raised  relative 
to  the  admissibility  of  certain  depositions,  which  the 
defendant  had  used  in  a  Chancery  suit,  wherein  the 
same  facts  were  in  issue.  Crompton,  J.,  said,  ^^  A. 
document  knowingly  used  as  true,  by  a  party  in  a 
oourt  of  justice,  is  evidence  against  him  as  an  ad- 
mission even  for  a  stranger  to  the  prior  proceedings, 
at  all  events,  when  it  appears  to  have  been  used  for 
the  very  purpose  of  proving  the  very  fact,  for  the 
proving  of  which  it  is  offered  in  evidence  in  the  sub- 
sequent suit."  So  it  was  held,  that  an  examined  copy 
of  answers  to  interrogatories,  filed  in  the  usual  way, 
may  be  read  in  evidence  against  the  person  making 
them  in  a  subsequent  action  to  which  he  is  a  party, 
without  proof  of  his  handwriting  or  production  of 
the  interrogatories  themselves  (e). 

Admissions  are  impHed  from  the  form  of  judges' 
orders  (/) ;  from  the  attornments  inferred  from  the 
relation  of  landlord  and  tenant  (g) ;  and  from  sub- 
mission to  a  distress  (h) ;  and  in  many  cases  un- 
answered letters  are  evidence  of  the  statements 
which  they  contain  (t) ;  but  their  value  will  depend 


(e)  Morgan  y.  Couchman,  14  C.  B.  100. 

(d)  4B.  &S.  641. 

(e)  Fleet  v.  Perrins,  L.  R.,  3  Q.  B.  636 ;  87  L.  J.,  Q.  B.  233. 
{/)  14  Q.  B.  202. 

iff)  Stafford  v.  Till,  4  Bing.  76. 

(h)  Crowley  v.  Vitty,  7  Ex.  219. 

(t)  Lucy  y.  Moujht,  6  H.  &  N.  229 ;  but  see  tlie  remarlm  of 
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entirelj  on  special  ciroumstanoes.  The  mere  faot  of 
their  not  having  been  answered  will  amonnt  to  no 
recognition  of  their  aoouracy ;  but  they  will  be  re- 
oeivable  in  conjunction  with  subsequent  statements 
made  with  reference  to  them  by  the  party  to  whom 
they  are  addressed  (k). 

The  admission  in  divorce  proceedings  by  a  wife 
of  the  commission  of  adultery,  even  though  uncor- 
roborated by  other  evidence,  is  sufficient  proof  of  the 
adulteiy,  provided  the  court,  after  looking  at  the 
evidence  of  such  admission  with  caution,  considers 
that  her  evidence  is  trustworthy,  and  that  it  amounts 
to  a  dear,  distinct,  and  unequivocal  admission  of 
adultery  (/). 

It  should  be  remembered  that — 

Admissions,  whether  vrritten  or  oral,  which 
do  not  operate  by  way  of  estoppel,  con- 
stitute only  primd  fade  and  rebuttable 
evidence  against  their  makers,  and  those 
claiming  under  them,  as  between  them 
and  others. 

Thus,  although  the  acknowledgment  in  the  body 
of  a  deed  of  the  consideration  money  having  been 
received  is  conclusive  between  the  parties  [m)j  a 
iweipt  indorsed  on  a  deed  was  only  primd  facte  evi- 


Lord  Haiherley  in  ChalUs's  Casey  L.  B.,  6  Ch.  266 ;  40  L.  J.,  Oh. 
481 ;  29  W.  B.  463. 

(k)  Gum  T.  Skene,  14  Q.  B.  664. 

(/)  JUhinton  y.  SoHmony  1  S.  &  T.  393. 

(»)  Baker  v.  Dewey,  1  B.  &  C.  704. 

P.  T 
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denoe  of  payment  until  it  was,  in  the  case  of  deeds 
exeoated  since  the  31st  of  December^  1881,  provided 
by  s.  65  of  the  Conveyancing  Act,  1881  (n) ,  that "  a  re- 
ceipt for  consideration  money  or  other  consideration  in 
the  body  of  a  deed  or  indorsed  thereon  shall,  in  favour 
of  a  subsequent  purchaser  not  having  notice  that  the 
money  or  other  consideration  thereby  acknowledged 
to  be  received  was  not  in  fact  paid  or  given  wholly 
or  in  part,  be  sufficient  evidence  of  the  payment  or 
giving  of  the  whole  amount  thereof  "  (n).  A  receipt 
indorsed  on  a  bill,  and  generally  all  parol  receipts,  are 
ovljprifnd  facie  evidence  of  payment.  It  has  been 
held,  indeed,  in  an  action  by  assignees  in  a  bankrupt's 
name,  that  a  receipt  in  full  of  all  demands  by  the 
nominal  plaintiff  is  conclusive  against  his  assignees  (o) ; 
but  it  seems  that  this  case  is  not  law  (p)  ;  and  it  has 
been  held  that  a  plaintiff  who  had  given  the  defendant 
a  receipt  for  sold  goods  with  a  view  to  defraud  his 
creditors,  was  not  estopped  from  showing  that  no 
money  had  passed,  and  that  no  sale  had  ever  taken 
place  (q).  Entries  of  monies  received  are  primd 
facie  evidence  against  the  maker;  but  entries  of 
payments  are  not,  as  a  general  rule,  evidence  in  his 
favour,  yet  entries  of  payments  might  be  so  connected 
with  entries  of  receipts,  that  i£  the  latter  are  read 
against  the  maker,  the  former  would  be  admissible 
in  his  favour  (r).  Under  Ord.  33,  r.  3,  of  the  R.  S.  0., 
1883,  the  court  or  a  judge  may  direct  that,  in  taking  an 

(n)  44  &  45  Viot.  o.  41. 

(o)  Alner  y.  George,  1  Gamp.  392. 

Ip)  JBowes  V.  Foeier,  2  H.  &  N.  779. 

{g)  Bowee  v.  Foster,  sup. 

(r)  Per  Eindersleyy  Y.-C,  Meeve  y.  Whitmore,  2  D.  &  S.  450. 
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aooonnt^  the  books  of  account  in  which  the  accounts  in 
question  have  been  kept  shall  be  taken  as  primA  facie 
evidence  of  the  truth  of  the  matters  therein  contained. 

The  admission  of  a  partner  is  evidence 
against  his  co-partners ;  that  of  an  agent 
is  evidence  against  his  principal;  and 
that  of  one  of  several  parties  jointly 
interested  is  evidence  against  the  others 
or  other  of  them. 

Thus,  the  admission  by  one  of  several  plaintiffs 
who  sued  as  partners,  that  the  subject-matter  of  the 
action  was  his  own  personal  contract,  has  been  re- 
ceived as  evidence  to  bar  the  action  {s).  And  gene- 
rally, in  partnership  transactions,  the  representations, 
although  tortious  or  fraudulent,  of  a  partner  are 
binding  on  his  co-partners  {f).  So,  the  admission  of 
a  retired  partner  as  to  a  partnership  transaction 
while  he  was  in  the  firm,  is  evidence  in  an  action 
against  a  continuing  partner  {u) ;  and  admissions 
made  by  one  partner  after  dissolution  are  admissible 
to  prove  payment  of  a  partnership  debt  after  dis- 
solution  {x). 

When  there  is  a  joint  interest,  the  admissions  of 
one  party  concerning  a  material  faxst  within  his 
knowledge  are  generally  evidence  against  another 


(«)  Lucas  Y.  De  la  Cottr,  1  M.  &  S.  249. 
(4  JBapp  v.  Latham^  2  B.  &  Aid.  796. 
(t#)  Wood  V.  Bradeleeh,  1  Taun.  104. 
\x)  FriUhard  y.  Draper,  1  £.  &  M.  191. 

t2 
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party  (y).  Thus,  an  admission  bj  one  in  his  cha* 
raoter  of  executor  is  evidence  against  his  oo- 
ezecutor  (z) ;  and  a  receipt  bj  one  of  two  trustees  is 
evidence  against  both  (a). 

In  Whitcomh  v.  Whiting  (6),  it  was  held  that  pay- 
ment of  interest  by  one  of  several  makers  of  a  joint 
and  several  promissoiy  note  takes  it  out  of  the 
Statute  of  limitations  as  against  the  others;  and 
that  such  payment  may  be  given  in  evidence  in  a 
separate  action  against  any  one  of  the  others.  It 
was  also  stated  by  Lord  Mansfield  in  that  case,  that 
^^  an  admission  by  one  is  an  admission  by  aU."  By 
sect.  1  of  Lord  Tenterden's  Act  (c),  it  was  enacted, 
that  no  joint  contractor  shall  lose  the  benefit  of  the- 
statute  by  the  written  acknowledgment  or  promise 
of  another ;  though  the  effect  of  payment  by  one  of 
such  joint  contractors  is  expressly  reserved  to  con- 
tinue as  before  the  statute  {d) ;  but  by  the  Mer- 
cantile Law  Amendment  Act,  1856  (19  &  20  Vict^ 
c.  97,  s.  14),  no  co-contractor  or  co-debtor,  whethef 
liable  jointly  only,  or  jointly  and  severally,  will  lose 
the  benefit  of  the  Statutes  of  Limitation,  by  reason 
only  of  payment  of  any  principal,  interest,  or  other 
money  by  any  other  co-contractor  or  co-debtor. 

Before  the  acts  or  acknowledgment  of  one  party 
can  be  made  evidence  against  another,  it  must  ba 

(y)  Per  Le  Blanc,  J.,  R.  y.  Sardwiche,  11  Eaat,  689. 
(z)  Fox  V.  Waters,  12  A.  &  E.  43. 

(a)  Scaife  v.  Johnson,  3  B.  &  C.  421. 

(b)  Dougl.  652. 

(<?)  9  (Jeo.  4,  c.  14. 

(d)  Brq4JUld  y.  Tfupper^  7  Ex.  27. 
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proyed  that  sach  a  joint  interest  existed  as  creates  an 
express  or  implied  authority  to  bind  {e).  It  is  not 
enough  that  there  should  be  a  mere  community 
without  an  actual  privity  of  interest.  Thus,  the 
tx)urts  have  refused  to  extend  the  doctrine  of  Whitcomb 
V.  Whiting  to  the  case  of  a  payment  by  one  of  two 
joint  and  several  makers  of  a  promissory  note  as 
against  the  executors  of  the  other;  and  have  held 
that  such  a  payment  does  not  take  the  note  out  of 
the  Statute  of  Limitations  as  against  the  latter  (/). 
So,  payment  by  an  executor  of  one  of  two  such 
makers  will  not  take  the  note  out  of  the  statute  as 
against  the  other  (^).  In  actions  of  tort,  the  ad- 
missions of  one  defendant  will  not  affect  another 
defendant.  In  settlement  cases,  however,  it  has 
been  held  that  the  decleurations  of  a  rated  parishioner 
-are  evidence  against  his  own  parish  {h). 

In  cases  of  principal  and  agent,  the  ordinary  rule 
applies,  qui  facit  per  alium  facit  per  ae :  and  the 
principal  will  be  affected  by  the  admissions  of  his 
agent,  so  far  as  they  are  within  the  scope  of  his  autho- 
rity ;  but  not  when  they  exceed  it  (t).  Thus,  it  has 
been  said : — "When  it  is  proved  that  A.  is  agent  of 
B.,  whatever  A.  does,  or  says,  or  writes  in  the  making 
of  a  contract  as  agent  of  B.,  is  admissible  in  evidence, 
because  it  is  part  of  the  contract  which  he  makes  for 


(#)  Dickinson  v.  Valpy,  10  B.  &  C.  128. 

(/)  AtkiniT.  Tredgold,  2  B.  &  G.  23. 

(g)  Slater  y.  Laujtm,  1  B.  &  Ad.  396. 

(A)  R.  T.  Hardwieke,  11  East,  578. 

<t)  Great  We$iem  Railway  Co,  t.  rPtllis,  18  G.  B.,  N.  S.  748. 
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B.y  and  therefore  binds  6."(y) ;  and  the  prindpal's 
liability  towards  third  parties  cannot  be  restricted 
bj  any  private  arrangement  between  him  and  his 
agent  {k).  Evidence  of  an  interpreter's  version  of 
an  agent's  language  is  pritnd  facie  correct,  and  is 
evidence  against  the  principal  without  calling  the 
interpreter  (/). 

In  the  language  of  a  well-known  writer  {m),  "  the 
representation,  declaration,  and  admission  of  the 
agent  does  not  bind  the  principal  if  it  is  not  made 
at  the  very  time  of  the  contract  but  upon  another 
occasion,  or  if  it  does  not  concern  the  subject-matter 
of  the  contract,  but  some  other  matter  in  no  degree 
belonging  to  the  res  gestce.*'  Thus,  a  letter  from 
an  agent  to  his  principal,  containing  merely  an 
account  of  his  transactions,  is  not  evidence  against 
the  latter  (n) ;  but  where  an  agent,  within  the  soope 
of  his  authority,  wrote  to  his  principals  that  he  had 
received  a  sum  of  money  on  their  account,  and  they 
replied,  giving  directions  as  to  its  disposition,  it 
was  held  that  the  agent's  statement  so  recognized 
was  evidence  that  the  principals  had  received  the 
money  (o). 

A  principal  will,  of  course,  not  be  prejudiced  by 
the  unauthorized  admission  of  his  agent.    Thus,  in 


U)  Per  Gibbe,  0.  J.,  Langhom  v.  AUnuU,  4  Taunt.  619. 
{k)  MaddUk  v.  Mar9haU,   18  C.  B.,  N.  S.  829 ;  EdmuneU  t. 
Buthell,  L.  R.,  1  Q.  B.  97 ;  35  L.  J.,  Q.  B.  20 ;  14  W.  B.  1. 
(/)  Reid  T.  Hothins,  6  E.  &  B.  963. 
(m)  Story  on  Agency,  {  136. 
(fi)  Langhom  y.  Allnuttf  4  Taunt.  611, 
(o)  OoatM  T.  Bainbndg0^  6  Blng.  68. 
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detinue  for  goods  against  a  pawnbroker,  to  prove 
possession^  evidenoe  was  rejected  of  a  statement  by 
the  defendant's  shopman,  that  it  was  a  hard  ease 
on  his  master,  who  had  advanced  money  on  the 
goods.  It  was  held  that  such  a  statement  was  not 
within  the  scope  of  the  shopman's  authority ;  and 
Tindal,  C.  J.,  said : — ^**  It  is  dangerous  to  open  the 
door  to  declarations  by  agents  beyond  what  the  cases 
have  abready  done.  The  declaration  itself  is  evi- 
dence against  the  principal,  not  given  upon  oath ;  it 
is  made  ia  his  absence,  when  he  has  no  opportunity 
to  set  it  aside,  if  incorrectly  made,  by  any  observa- 
tion,  or  any  question  put  to  the  agent Evi- 
dence of  such  a  nature  ought  always  to  be  kept 
within  the  strictest  limits  to  which  the  cases  have 
confined  it "  {p). 

It  is  not  necessaxy  to  call  the  agent  to  prove  his 
admissions  (q) ;  and  in  tort  the  statements  of  an 
authorized  agent  of  the  defendant  as  to  the  subject- 
matter  of  the  action,  have  been  received  without  the 
agent  being  called  (r). 

Joint-stock  companies  are  bound  by  the  contracts 
of  their  directors  and  other  agents  acting  within  the 
scope  of  their  authority ;  but  when  a  contract  entered 
into  by  the  directors  of  a  company  is  ultra  vires  of  that 
oompany,  as  being  against  its  memorandum  of  associa- 
tion, not  only  is  it  not  binding  on  that  company,  but 
it  cannot  be  made  binding  by  being  ratified  by  the 


(p)  Garth  v.  Eowardy  8  Bing.  453. 

{q)  Irving  v.  Motley ^  7  Bing.  643. 

(r)  FeyUm  v.  St,  Thonuu^s  Sofpitai,  4  M.  &  B.  626,  n. 
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general  body  of  sIiareliolderB  («) .  A  oompony  cannot 
ratify  a  contract  entered  into  on  its  behalf  preyious 
to  its  registration  (f).  The  statements  of  a  chainnan 
of  direotorSy  at  a  meeting  of  the  company^  are  not 
admissions  of  the  company  {u). 

Agency  must  be  proved  before  the  admissions  can 
be  received ;  though  comparatively  slight  evidence  is 
received  OBprimd  facie  evidence  of  authority.  Thus^ 
to  prove  authority  to  sign  a  guarantee,  evidence 
that  the  agent,  the  defendant's  son,  had  signed  for 
the  defendant  in  three  or  four  instances  and  accepted 
bills,  was  held  sufficient  primA  facie  evidence  of 
agency  {x).  So,  production  of  a  writ  purporting  to 
be  signed  by  the  plaintiff's  town  agent,  coupled  with 
areoeiptfor  the  Bum  daimed,  purporting  also  to  be 
signed  by  such  agent,  has  been  received  to  prove  a 
plea  of  payment  (y). 

The  admissions  of  agents  are  receivable  in  criminal 
cases,  but  only  to  create  a  civil  liability  in  the  prin- 
cipal. Thus,  on  Lord  Melville's  trial  for  embezzle- 
ment, evidence  was  received  of  a  receipt  of  public 
money  by  an  authorized  agent,  to  show  that  the 
money  was  actually  received.  Erskine,  C,  said: — 
'^The  first  steps  in  the  proof  of  the  charge  must 
advance  by  evidence  applicable  alike  to  civil  and 
criminal  cases ;  for  a  fact  must  be  established  by  the 

(a)  Ashbury  Railway  Carriage  Co,  v.  Eiehef  L.  B.,  7  £.  &  I.  668; 
44  L.  J.,  Ex.  186 ;  24  W.  R.  794. 

(t)  Kelner  v.  Baxter,  L.  R.,  2  0.  P.  174  ;  16  W.  R.  278. 

(«)  In  re  Devala  Mining  Co,^  L.  R.,  22  Ch.  D.  693 ;  62  L.  J., 
Oh.  434 ;  31  W.  B.  426. 

{%)  Watkina  v.  Ftiu^  2  Stark.  368. 

(y)  Weary  v.  AlderaoHf  2  M.  &  Rob.  127. 
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same  eYidenoe,  whether  it  is  to  be  followed  by  a  civil 
or  oriminal  consequence ;  but  it  is  a  totally  different 
question,  in  the  consideration  of  criminal  justice,  as 
distinguished  from  civil,  how  the  noble  person  now 
on  trial  may  be  affected  by  the  fact,  when  so  esta- 
blished. The  receipt  by  the  paymaster  would  in  itself 
involve  him  civilly,  but  could,  by  no  possibility, 
convict  him  of  a  crime  "  (s) .  Where  a  prisoner's  wife 
had,  at  the  request  of  the  prisoner  and  in  his  presence, 
handed  a  list  made  by  her  of  goods  to  a  policeman, 
it  was  held  that  such  list  could  be  given  in  evidence 
against  the  prisoner  (a). 

The  instructions  of  a  principal  to  his  agent  are  not 
evidence  in  an  action  on  a  contract  against  a  third 
party,  unless  it  be  shown  that  they  were  communi- 
cated to  the  latter  (&).  The  admissions  of  an  infant 
MB  not  evidence  against  him  (c) ;  nor,  generally, 
&re  the  admissions  of  a  guardian,  or  next  friend, 
evidence  against  an  infant  who  sues  by  him  {d). 

A  solicitor  is  presumed  to  have  authority  for 
whatever  he  may  say  or  do  on  behalf  of  his  client : 
and  lus  authority  to  make  admissions  in  an  action 
^  be  implied  when  he  has  been  proved  to  be  the 
solicitor  on  the  record  (e).    In  Young  v.  Wright  (/), 

W  29  How.  St.  Tp.  746. 

W  jB.  v.  Mallory,  L.  E.,  13  Q.  B.  D.  33  ;  63  L.  J.,  M.  C.  134  ; 
32  W.  K.  721. 

(*)  Smethunt  v.  Taylor,  12  M.  &  W.  645. 

{e)  Soldm  y.  JEHpam,  1  Bear.  466. 

[i)  Cowling  y.  £1^,  2  Stark.  360 ;  s.  y.  JTamMY,  Hatfield^  1  Stra. 
648. 

W  Oamtford  y.  Cframmar,  2  Camp.  9. 
{/)  1  Camp.  169.  . 
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Lord  Ellenborough  said : — "  If  a  fact  is  admitted  by 
the  attorney  on  the  record  with  intent  to  obviate  the 
necessity  of  proving  it,  he  must  be  supposed  to  have 
authority  for  the  purpose,  and  his  client  will  be 
bound  by  the  admission ;  but  it  is  clear  that  what- 
ever  the  attorney  says  in  the  course  of  conversation 
is  not  evidence  in  the  cause  "  {g). 

Where  an  attorney  on  the  record  gave  the  follow- 
ing undertaking:  "  I  hereby  undertake  to  appear  for 
A.  and  B.,  joint  owners  of  the  sloop  Arundel,^'  Ac., 
this  was  held  sufficient  prim&  fade  evidence  that  A. 
and  B.  were  such  joint  owners  {h) ;  but  an  admission 
before  action,  by  an  attorney  who  afterwards  appeared 
on  the  record,  has  been  held  insufficient,  without  proof 
that  he  was  authorized  at  the  time  to  made  the  ad- 
mission (e).  An  admission  by  a  solicitor's  clerk  or 
agent,  is  as  valid  as  an  admission  by  the  solicitor  (^*). 
Where  the  defendant's  attorney,  after  a  contro- 
versy had  arisen,  admitted  in  conversation  with  the 
plaintiff's  attorney  that  his  client's  title  was  under 
B.,  and  ended  with  B.,  and  the  plaintiff  claimed  as 
a  remainderman  after  B.,  this  was  held  to  be  a  good 
admission  of  B.'s  title  (/).  So,  in  an  action  on  a  bill^ 
an  admission  by  the  defendant's  attorney  that  the 
acceptance  was  in  his  client's  handwriting,  is  evidence 
of  acceptance  without  production  of  the  bill  (m). 


{g)  Seo  Peteh  v.  Xyo»,  9  Q.  B.  147. 
(h)  MarahaUY.  Cliff,  4  Gamp.  133. 
(i)   Wagtiaffy.  JFiUon,  4B.  &  Ad.  339. 
(k)  Taylor  y.  WiUiama,  2  B.  &  Ad.  846. 
\l)  Dorreti  v.  Meux,  16  C.  B.  142. 
(m)  Chaplin  y.  Zevg,  9  Ex.  631. 
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It  has  been  said  that,  if  the  parties  have  a  particular 
oontroyersy,  and  it  seems  plain  that  a  certain  fact  is 
admitted,  the  jnij,  as  men  of  common  sense,  may 
draw  the  same  conclusion  as  to  that  fact  as  if  it  were 
formally  proved  before  them  (n) ;  and  therefore  it  has 
been  suggested  that  if  counsel  opens  statements  which 
he  does  not  prove,  the  opposite  party  may  treat  them 
as  admissions;  but  this  doctrine  has  been  disputed  in 
a  later  case  (o).  G-eneraUy  counsel  have  authority 
to  make  ail  admissions,  in  civil  cases,  which  they 
may  think  proper  in  the  conduct  of  a  case:  and 
accordingly  a  special  case  signed  by  counsel  on  each 
side,  at  a  former  trial,  has  been  held  evidence  of  ail 
the  facts  therein  stated,  at  a  subsequent  trial  (p) ; 
bat  ordinary  and  less  formal  admissions  by  counsel 
at  a  former  trial  are  not  evidence  on  a  subsequent 
trial  (q).  When  counsel  with  the  authority  of  their 
clients  consent  to  an  order,  the  clients  cannot  arbi- 
trarily withdraw  such  consent  (r).  In  criminal  cases 
it  appears  that  solicitors  have  no  authority  to  make 
adnussions ;  and  it  seems  that  not  even  counsel  have 
such  authority  («). 

A  wife  has  no  implied  authority  to  make  admis- 
sions in  prejudice  of   her  husband's  rights,  even 

(m)  Per  Alderson,  B.,  Stracy  v.  Blake,  1  M.  &  W.  173. 

[o)  Dunamba  r.  DanieUy  8  0.  &  P.  222 ;  sed  cf.  Machell  y. 
JBUiSj  1  C.  &  K.  682  ;  Larhy  v.  Ousley,  1  H.  &  N.  1. 

(p)  Van  Wart  t.  WoolUy,  B.  &  M.  4 ;  Swinfen  v.  Sufinfm,  18 
C.  B.  485. 

Gr)  CoUedffa  T.  Som,  3  Bing.  119. 

(r)  JSarveif  y.  Croydon  Sural  Sanitary  Authority,  L.  B.,  26  Ch. 
Div.  249 ;  6Z  L.  J.,  Oh.  707 ;  32  W.  B.  389. 

(»)  -B.  T.  Thomhill,  8  0.  &  P.  675. 
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thotLgh  he  may  possess  such  rights /e^r^  uxoru  {t) ;  nor 
oan  her  admission  of  a  tort  committed  bj  her  be 
given  in  evidence  to  affect  her  husband  in  an  action, 
in  which  he  is  liable  for  costs  and  damages  (»). 
Where  a  wife  was  carrying  on  business  at  a  distance 
from  her  husband,  it  was  held  that  her  admission 
as  to  the  amount  of  rent,  and  the  terms  of  tenancy, 
was  not  evidence  of  the  facts  against  him,  in  re- 
plevin by  him  against  his  landlord.  Alderson,  B., 
said: — "A  wife  cannot  bind  her  husband  by  her 
admissions,  unless  they  f  aU.  within  the  scope  of  the 
authority  which  she  may  be  reasonably  presumed  to 
have  derived  from  him;  and  where  she  is  carrying 
on  a  trade,  if  it  be  necessary  for  that  purpose  that 
she  should  have  such  a  power,  she  may  be  his  agent 
to  make  admissions  with  respect  to  matters  connected 

with  the  trade Here  it  could  not  be  neoes- 

fiary,  for  the  purpose  of  carrying  on  the  business  of 
the  shop,  that  she  should  make  admissions  of  an 
antecedent  contract  for  the  hire  of  the  shop"  (x). 
Whenever  it  can  be  inferred,  from  the  totecedents 
of  a  case,  that  a  wife  had  an  express  or  implied 
authority,  as  an  agent,  to  bind  her  husband,  her 
admissions  will  affect  him  (i/).  Thus,  in  an  ac- 
tion against  a  husband  for  goods  supplied  to  his 
wife,  the  jury  ought  not  only  to  be  asked  whether 
the  goods  were  necessaries,  but  also,  whether  the 


{t)  Alban  t.  JPHteheti,  6  T.  R.  681. 
(m)  Dmn  V.  WhiUf  7  T.  R.  112. 
{x)  Meredith  y.  Footner,  11  M.  &  W.  202. 
(y)  Manhy  v.  Seott,  2  Sm.  L.  G. 
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wife  had  authority  to  \mj  (z) ;  for  a  wife  has  no 
original  authority  to  pledge  her  husband's  credit  at 
aU  (a).  Where  the  business  is  suoh  as  is  usually 
transacted  by  women,  a  wife's  admission  concerning 
it  has  been  received  against  her  husband  {b) ;  and, 
as  regards  her  separate  property,  the  admissions  of 
a  married  woman  are  on  the  same  footing  as  if  she 
were  unmniried. 

Admissions  by  a  principal  ore  not  evidence  against 
a  surety,  unless  connected  and  contemporaneous  with 
the  original  transaction.  Thus,  a  surety  by  bond  for 
the  conduct  of  a  clerk  has  been  held  not  bound  by 
the  admissions  of  the  clerk  that  he  had  embezzled 
money  {c) ;  nor,  on  a  guarantee  to  pay  for  goods^ 
is  the  surety  bound  by  the  admissions  of  his  principal 
as  to  delivery  {d).  Eeceipts  in  the  books  of  a 
deceased  collector  or  clerk  are  evidence  against  a 
surety,  as  declarations  in  the  course  of  business  or 
against  interest  {e). 

Finally,  it  is  to  be  observed  that  the  whole  of  a 
statement,  whether  verbal  or  in  writing,  containing 
an  admission  is  to  be  received  together.  It  will  not  be 
inadmissible,  because  portions  of  it  contain  hearsay ; 
bat  the  fact  will  be  matter  of  comment  by  the  judge 


(f)  Seid  T.  Teakle^  13  C.  B.  627 ;  cf.  JolUy  v.  Sees,  15  G.  B., 
K.  8.  628. 

(a)  Beneaux  t.  Teakle,  8  Ex.  680. 

(b)  Anon,,  1  Str.  627. 

(e)  8mUh  y.  Whittingham,  6  C.  &  P.  78. 
\d)  Evang  v.  Beattie,  1  C.  &  P.  394. 

\e)  UiddUtwi  y.  MeU<m,  10  B.  &  G.  317  ;   Whitmarth  v.  Gecrge,  8 
B.  &  C.  656. 
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to  a  jury,  and  he  will  also  remind  them  that  it  is 
their  duty  to  consider  the  whole  statement,  althongli 
an  omission  in  this  respect  will  not  vitiate  a  verdict^ 
if  it  appear  that  the  whole  admission  has  been  other- 
wise brought  fairly  before  them. 

A  party  against  whom  a  deed  is  produced  has  a 
right  to  insist  on  the  whole  deed  being  read.  But 
a  mutilated  document  may  nevertheless  be  given  in 
evidence  (/). 

Payment  into  Court, 

The  effect  of  payment  into  court  as  an  admis- 
sion of  liability  is  now  governed  by  Order  22  of  the 
E.  S.  C,  1883.  Eule  1  of  that  Order  is  as  fol- 
lows:— "Where  any  action  is  brought  to  recover 
a  debt  or  damages,  any  defendant  may,  before  or  at 
the  time  of  delivering  his  defence,  or  at  any  later 
time  by  leave  of  the  court  or  a  judge,  pay  into  court 
a  sum  of  money  by  way  of  satisfaction,  which  shall 
be  taken  to  admit  the  claim  or  cause  of  action  in 
respect  of  which  the  payment  is  made,  or  he  may, 
with  a  defence  denying  liability  (except  in  actions 
or  counter-claims  for  libel  or  slander),  pay  money 
into  court  which  shall  be  subject  to  the  provisions  of 
rule  6.  Provided  that  in  an  action  on  a  bond  under 
the  statute  8  &  9  Will.  3,  c.  11,  payment  into  court 
shall  be  admissible  to  particular  breaches  only  and 
not  to  the  whole  action." 

Rule  6  is  as  follows : — "  When  the  liability  of  the 


(/)  Lord  THmlestoum  v.  KennUf  0  C.  &  F.  775. 
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defendant  in  respect  of  the  claim  or  cause  of  action 
in  satisfaction  of  which  the  payment  into  court  has 
been  made,  is  denied  in  the  defence,  the  following 
rules  shall  apply :  (a)  The  plaintiff  may  accept  in 
satisfaction  of  the  claim  or  cause  of  action  in  respect 
of  which  the  payment  into  court  has  been  made,  the 
sum  so  paid  in,  in  which  case  he  shall  be  entitled 
to  have  the  money  paid  out  to  him  as  hereinafter 
proyided,  notwithstanding  the  defendant's  denial  of 
liability,  whereupon  aU.  further  proceedings,  in  respect 
of  such  claim  or  cause  of  action,  except  as  to  costs, 
shall  be  stayed ;  or  the  plaintiff  may  refuse  to  accept 
the  money  in  satisfaction  and  reply  accordingly,  iu 
which  case  the  money  shall  remain  in  court  subject 
to  the  provisions  hereinafter  mentioned,     (b)  If  the 
plaintiS  accepts  the  money  so  paid  in,  he  shall,  after 
service  of  such  notice  in  the  form  No.  4  in  Appen- 
dix: B.,  as  is  in  rule  7  mentioned,  or  after  delivery  of 
a  reply  accepting  the  money,  be  entitled  to  have  the 
money  paid  out  to  himself  on  request,  or  to  his  soli- 
citor on  the  plaintiEE's  written  authority,  unless  the 
court  or  a  judge  shall  otherwise  order,     (e)  If  the 
plaintiff  does  not  accept  in  satisfaction  of  the  claim 
or  cause  of  action  in  respect  of  which  the  payment 
into  court  has  been  made,  the  sum  so  paid  in,  but 
proceeds  with  the  action  in  respect  of  such  claim  or 
cause  of  action  or  any  part  thereof,  the  money  shall 
remain  in  court  and  be  subject  to  the  order  of  the 
court  or  a  judge,  and  shall  not  be  paid  out  of  court 
except  in  pursuance  of  an  order.    If  the  plaintiff 
proceeds  with  the  action  in  respect  of  such  claim  or 
cause  of  action  or  any  part  thereof,  and  recovers  less 
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than  the  amount  paid  into  oonrty  the  amount  paid  in 
shall  be  applied,  so  far  as  is  necessaiy,  in  satis&otion 
of  the  plaintiff's  claim,  and  the  balance  (if  any)  shall 
under  such  order  be  repaid  to  the  defendant.  If  the 
defendant  succeeds  in  respect  of  such  claim  or  cause 
of  action,  the  whole  amount  shall,  under  such  order,, 
be  repaid  to  him." 

Admissions  without  Prejudice. 

An  admission  cannot  be  given  in  eyidenoe  against 
a  ^artj  who  has  made  it  with  a  declaration  or  in- 
timation that  it  is  to  be  regarded  as  confidential,  or 
without  prejudice,  nor  can  the  answer  to  such  a 
communication,  even  though  not  guarded  by  similar 
words  {g) ;  for,  when  a  correspondence  begins  with  a 
letter  written  "without  prejudice,"  that  covers  the 
whole  (A).  When  a  letter  was  written  by  the  plain- 
tiff's solicitors  to  the  defendant  with  proposals  for 
a  compromise,  but  not  expressed  to  be  "  without  pre* 
judice,"  and  it  was  followed  in  a  day  or  two  by 
another  letter  from  the  solicitors  to  the  effect  that 
their  communications  were  intended  to  be  ^^  without 
prejudice  to  the  plaintiff's  legal  and  other  rights,'^ 
it  was  held  by  Hall,  V.-C,  that  the  second  letter 
protected  the  first  and  also  subsequent  letters  from 
being  used  in  evidence  (i).  It  must  appear  dis- 
tinctly that  the  communication  was  meant  to  be 
confidential ;  and  an  offer  of  compromise,  unaccom* 


(g)  Faddoek  v.  Forreiter,  3  M.  &  G.  903. 
(A)  Fe  HarriSf  44  L.  J.,  Bkcy.  33. 
(•)  Feaeoek  v.  Harper^  26  W.  B.  109. 
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panied  by  any  each  qualifloation,  is  striotly  reoeivable 
in  the  nature  of  an  admission  (j).  It  has  been  held, 
howevery  that  a  communication  of  this  kind  may 
be  used  on  the  question  of  costs  (k).  When  an 
offer  is  made  in  a  letter  "written  without  prejudice, 
and  such  offer  is  accepted  (Q,  or  when  an  admission 
is  made  in  such  a  letter  subject  to  a  condition,  and 
such  condition  has  been  performed  (m),  the  letter 
can  be  used  in  eyidenoe  against  the  writer,  notwith- 
standing that  it  was  written  "  without  prejudice." 

Admissions  be/ore  Hearing  or  Trial. 

In  order  to  save  expense  and  facilitate  proceedings, 
it  is  usual  and  right  for  each  party,  previous  to  trial, 
to  call  on  the  opposite  party  to  make  various  ad« 
missions,  by  which  the  party  so  admitting  cannot  be 
prejudiced,  and  to  which  therefore  he  cannot  reason- 
ably object.  These  admissions  are  now  regulated 
and  required  by  Ord.  32  of  the  E.  8.  C,  1883, 
which  provides  that — 

**Rule  1.  Any  party  to  a  cause  or  matter  may 
give  notice,  by  his  pleading,  or  otherwise  in  writing, 
that  he  admits  the  truth  of  the  whole  or  any  part 
of  the  case  of  any  other  party. 

^^Eule  2.  Either  party  may  call  upon  the  other 
party  to  admit  any  document,  saving  all  just  excep- 


U)  WaUaee  y.  SmaU,  M.  &  M.  446. 

(k)  WiUiam  y.  Thomat,  2  D.  &  S.  29. 

(0  Jn  re  River  Steamer  Co.,  L.  R.,  6  Ch.  822  ;  19  W.  R.  1130. 

(m)  HoldticortA  y.  Bymsdale,  19  W.  R.  798. 

P.  U 


290  LA\y  OF  EVIDENCE. 

tions ;  and  in  case  of  refusal  or  neglect  to  admits  after 
such  notioey  the  costs  of  proYing  any  such  dooiunent 
shall  be  paid  by  the  party  so  neglecting  or  refosing, 
whatever  the  result  of  the  cause  or  matter  may  be, 
unless  at  the  trial  or  hearing  the  court  or  a  judge 
shall  certify  that  the  refusal  to  admit  was  reasonable ; 
and  no  costs  of  proving  any  document  shall  be  allowed 
unless  such  notice  be  given,  except  where  the  omission 
to  give  the  notice  is,  in  the  opinion  of  the  taxing 
officer,  a  saving  of  expense." 

"  Eule  4.  Any  party  may,  by  notice  in  writing,  at 
any  time  not  later  than  nine  days  before  the  day 
for  which  notice  of  trial  has  been  given,  call  on  any 
other  party  to  admit,  for  the  purposes  of  the  cause, 
matter,  or  issue  only,  any  specific  fact  or  facts  men* 
tioned  in  such  notice.  And  in  case  of  refusal  or 
neglect  to  admit  the  same  witl^in  six  days  after 
service  of  such  notice,  or  within  such  further  time  as 
may  be  allowed  by  the  court  or  a  judge,  the  costs  of 
proving  such  fact  or  facts  shall  be  paid  by  the 
party  so  neglecting  or  refusing,  whatever  the  result  of 
the  cause,  matter,  or  issue  may  be,  unless  at  the  trial 
or  hearing  the  court  or  a  judge  certify  that  the 
refusal  to  admit  was  reasonable,  or  unless  the  court 
or  a  judge  shall  at  anytime  otherwise  order  or  direct. 
Provided  that  any  admission  made  in  pursuance  of 
such  notice  is  to  be  deemed  to  be  made  only  for  the 
purposes  of  the  particular  cause,  matter,  or  issue,  and 
not  as  an  admission  to  be  used  against  the  party  on 
any  other  occasion  or  in  favour  of  any  person  other 
than  the  party  giving  the  notice :  provided  also,  that 
the  court  or  a  judge  may  at  any  time  allow  any 
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party  to  amend  or  withdraw  any  adnuBsion  bo  made 
on  such  terms  as  may  be  just." 

^^  Rule  6.  Any  person  may  at  any  stage  of  a  oause 
or  matter,  where  admissions  of  fact  haye  been  made, 
either  on  the  pleadings  or  otherwise,  apply  to  the 
oourt  or  a  judge  for  suoh  judgment  or  order  as  upon 
snoh  admissions  he  may  be  entitled  to,  without  wait- 
ing for  the  determination  of  any  other  question  be- 
tween the  parties ;  and  the  oourt  or  a  judge  may  upon 
such  application  make  such  order,  or  give  such  judg- 
ment, as  the  oourt  or  judge  may  think  just. 

'^  Rule  7.  An  affidavit  of  the  solicitor  or  his  clerk, 
of  the  due  signature  of  any  admissions  made  in  pursu- 
ance of  any  notice  to  admit  documents  or  facts,  shall 
be  sufficient  eyidenoe  of  such  admissions,  if  eyidence 
thereof  be  required. 

^*  Bule  8.  Notice  to  produce  documents  shall  be  in 
the  Form  No.  14  in  Appendix  B.,  with  such  yariations 
as  circumstances  may  require.  An  affidavit  of  the 
solicitor,  or  his  clerk,  of  the  service  of  any  notice  to 
produce,  and  of  the  time  when  it  was  served,  with  a 
copy  of  the  notice  to  produce,  shall  in  all  cases  be 
sufficient  evidence  of  the  service  of  the  notice,  and  of 
the  time  when  it  was  served."  The  object  of  this 
rule  is  to  enable  secondary  evidence  of  the  documents 
to  be  given  at  the  trial  if  they  are  not  produced  pur- 
suant to  the  notice. 

Bule  4  is  new ;  but  Bule  2  is  substantially 
the  same  as  Ord.  32,  r.  2  of  the  E.  S.  C, 
1875,  and  ^  is  also  similar  to  the  practice  exist- 
ing prior  to  1875  under  the  Common  Law  Pro- 
cedure Act,  1852,  and  the  Chancery  Amendment 

u2 


293  LA\V  OF  EVIDENCE. 

Act,  1858,  Under  those  Acts  it  was  held  that  a 
party,  by  admitting  a  document,  does  not  thereby 
in  any  way  recognize  its  legal  validity,  but  merely 
enables  the  opposite  party  to  dispense  with  the  usual 
evidence  which  would  otherwise  be  necessary  to  bring 
it  before  the  court.  Thus,  when  a  party  admitted  his 
signature  to  a  bill  of  exchange,  he  was  still  allowed 
to  object  to  the  insufficiency  of  the  stamp  (o) ;  and  an 
admission  on  notice  of  certain  documents  which  were 
described  as  copies  of,  or  extracts  from,  certain 
original  documents,  was  held  not  to  make  such  copioB 
evidence,  in  the  absence  of  sufficient  reason  for  the 
non-production  of  the  originals  {p).  An  admis- 
sion of  a  bill  of  exchange  drawn  by  the  plaintifF, 
directed  to  the  defendants,  "  and  accepted  by  one 
H.  B.  for  the  defendant,"  was  held  to  estop  the 
defendants  from  disputing  H.  B.'s  authority  to 
accept  (q) ;  and  it  has  been  held  that,  after  admission 
of  a  deed,  no  objection  can  be  taken  to  an  erasure  or 

a  ease,  where  the  defendant  objected  at  trial  to  an 
unexplained  interlineation  which  had  been  admitted 
without  objection,  Coleridge,  J.,  said: — "Before  a 
party  admits  a  deed  it  is  produced  to  him  for  the 
veiy  purpose  of  enabling  him  to  inspect  it,  and  say 
whether  he  objects  to  its  admission  in  the  form  in 
which  it  appears  to  be  written.  Here  it  must  be 
considered,  either  that  the  defendant  really  admitted 


(o)  Vane  v.  Whittingtw,  2  Dowl.,  N.  S.  767. 
ip)  Sharpe  y.  Zambe,  11  A.  &  E.  805. 
Iq)  Tfilket  v.  Sopkina,  1  C.  B.  737. 
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that  the  deed  was  oorreot,  and  the  interlineation  no 
objection,  or  that  the  admission  was  made  with  the 
dishonest  intention  of  entrapping  the  plaintiff ;  and 
«s  it  must  he  presumed  that  the  defendant  acted 
upon  the  inspection  of  the  deed  upon  which  he  had 
a  right  to  act,  I  think  the  objection  has  been*  waived 
under  the  notice  to  admit"  (r).  Where  there  is  a 
variance  in  date  between  the  document  admitted 
tind  that  which  is  produced,  it  will  be  immaterial, 
unless  the  opposite  party  have  been  misled  by  it  (a) ; 
but  it  ought  to  be  shown  that  the  document  ad- 
mitted and  that  produced  are  the  same  (t). 

The  courts  will  not  sanction  any  agreement  for 
an  admission  by  which  any  of  the  known  principles 
of  law  are  evaded.  No  effect,  therefore,  will  be 
given  to  an  agreement  to  waive  an  objection  arising 
from  a  deed  not  having  been  stamped  (w). 

Ord.  13,  r.  9  of  the  County  Court  Eules,  1875, 
contains  the  following  provision  : — "  Where  a  party 
desires  to  give  in  evidence  any  document,  he  may, 
not  less  than  five  clear  days  before  the  trial,  give 
notice  to  any  other  party  in  the  action  who  is  com- 
petent to  make  admissions,  requiring  him  to  inspect 
and  admit  such  document ;  and  if  such  other  party 
fihaU  not,  within  three  days  after  receiving  such 
notice,  make  such  admission,  any  expense  of  proving 
the  Bame  at  the  trial  shall  be  paid  by  him,  whatever 


(r)  Freeman  y.  Steggaly  14  Q.  B.  202. 
{»)  Field  y.  Fleming,  5  Dowl.  450. 
(0  Clay  V.  Thaekrahy  9  C.  &  P.  47. 
(«}  Ow$n  y.  Thomae,  3  H.  &  K.  357. 
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be  the  result  of  the  action^  unless  the  oourt  shall 
otherwise  order,  and  no  costs  of  proving  any  document 
shall  be  allowed  unless  such  notice  shall  be  given, 
except  in  cases  where,  in  the  opinion  of  the  registrar, 
the  omission  to  give  such  notice  has  been  a  saving  of 
expense," 
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CHAPTER  XVn. 

CONFESSIONS. 

As  in  civil  oontroversies  the  admissions  of  parties 
are  reoeived  against  their  makers,  so  in  criminal 
trials  the  confession  of  a  prisoner  is  held  to  be  evi- 
dence against  him  of  a  high  nature;  hut  since  a 
person  charged  with  a  crime  may  be  induced  by 
his  situation  either  to  criminate  himself  imtruly, 
under  the  influence  of  excitement  and  terror,  or 
trusting  to  a  promise  of  forgiveness  by  a  prosecutor, 
or  other  person  who  may  be  presumed  to  have  a 
power  of  pardoning,  it  has  long  been  the  policy  of 
the  criminal  law  to  reject  evidence  of  every  confession 
or  statement  by  a  prisoner,  which  has  been  made 
xmder  the  pressure  of  any  species  of  physical  or 
moral  duress.  Whenever,  therefore,  at  a  criminal 
trial,  there  appears  to  be  ground  of  reasonable  sus- 
picion that  a  confession  of  guilt  has  been  elicited 
from  a  prisoner  by  a  threat  of  punishment,  in  the 
event  of  a  refusal  to  confess,  or  by  a  promise  of  for- 
giveness, on  condition  of  confessing,  the  court  will 
inquire  strictly  into  the  antecedent  circumstances  of 
the  statement  which  is  to  be  tendered  and  will  not 
receive  it  unless  it  appear  to  have  been  the  free  and 
voluntary  declaration  of  the  prisoner.  The  rule,  as 
now  recognized,  is  the  following : 

The  statement  of  a  prisoner  as  to  the  cir- 
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cumstances  of  a  crime  with  which  he  is 
charged  is  evidence  against  himself,  un- 
less it  have  been  elicited  from  him  by  a 
person  who  had  at  the  time,  actually  or 
presumably,  power  to  forgive ;  and  who, 
in  that  capacity,  induced  the  prisoner  to 
confess,  by  holding  out  to  him  an  offer, 
or  prospect  of,  forgiveness. 

Such  is  the  existing  rule  as  confirmed  by  a  series 
of  decisions. 

In  R.  V.  Baldry{d)^  Lord  Campbell,  C.  J.,  said: 

— "The  rule  seems  to  be  this: — If  there  be  any 

worldly  advantage  held  out  to  the  accused  to  be 

obtained  by  confession,  or  any  harm  threatened  to 

him  if  he  refuses  to  confess,  any  statement  made  by 

him  in  consequence  of  any  such  inducement  most 

be  rejected.     The  reason  for  this  rule  I  take  to  be, 

not  that  the  law  supposes  that  what  is  said  after 

such  inducement  is  false,  but  that  the  prisoner  may 

have    said  something  under    a  bias,   and    that  it 

is  not  a  purely  voluntary  confession."      Pollock, 

C.  B.,  in  the  same  case,  said: — "By  the  law  of 

England    every  confession  to   be  used    against   a 

prisoner  must  be  a  voluntary  confession.      Every 

inducement  held  out  by  a  person  in  authority  will 

render  a  confession  inadmissible ;  and  the  oases  have 

gone  very  far  as  to  who  are  persons  in  authority." 

On  these  grounds  a  confession  will  be  inadmissible 


(a)  2  Dea.  430. 
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when  it  has  heen  obtained  by  any  threat  or  promise 
of  favour  held  out  by  a  prosecutor  or  his  wife  (b) ; 
by  the  prisoner's  master  or  mistress  when  the  crime 
has  been  oommitted  against  either  of  them,  but  not 
otherwise  (c) ;  by  the  attorney  of  such  person  in 
authority ;  by  a  constable,  or  any  one  acting  under 
a  constable  ((f) ;  and  especially  by  a  magistrate  (^). 
The  mere  presence  of  a  constable,  however,  is  not 
enough,  if  he  does  not  interfere  in  giving  the  advice 
or  holding  out  the  inducement  (/). 

The  inducement  must  be  held  out  by  a  person  who 
is  in  authority,  and  who  has  presumably  power  to 
forgive ;  and  therefore,  where  a  maid-servant  was 
indicted  for  child  murder,  a  confession  elicited  from 
her  by  her  mistress  was  held  admissible,  because  the 
crime  was  in  no  way  connected  with  the  manage- 
ment of  the  house,  and  there  was,  therefore,   no 
probability  that  the  mistress  or  her  husband  would 
prosecute  in  it(^).     So,  too,  when  a  confession  is 
elicited  by  an  inducement  held  out  by  a  non-resident 
daughter  of  a  prosecutor,  it  appears  that  she  is  not  a 
person  in  authority  competent  to  hold  out  an  induce- 
ment, and  that  the  confession  is  admissible  {h).    If, 


{h)  H.  V.  Spencer,  7  C.  &  P.  776. 

(c)  ^.  V.  Moore,  2  Den.  622. 

[d)  R,  r,  Enoch,  6  C.  &  P.  535. 
W  It.  V.  Drew,  8  0.  &  P.  140. 

(/)  iJ.  V.  Jarvis,  L.  B.,  1  C.  C.  R.  96;  37  L.  J.,  M.  C.  1 ;  16 
W.  R.  HI ;  B.  V.  Jieeve,  L.  R.,  1  0.  C.  R.  362 ;  41  L.  J.,  M.  0. 
«2;  20W.R.  681. 

{9)  Ji.  V.  Moore,  2  Den.  522. 

{h)  .It.  V.  Sleeman,  Dears.  269. 
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however,  the  induoement  is  made  in  the  presence  of 
a  person  in  authority,  such  as  a  prosecutor,  or  one 
who  is  likely  to  he  a  prosecutor,  who  stands  hy 
and  does  not  ohject,  his  silence  is  treated  as  a 
tacit  acquiescence  in  the  inducement,  and  the  con- 
fession will  he  rejected  {%) ;  hut  where  one  of  two 
prisoners  said  to  the  other  in  the  presence  of  the 
prosecutor  and  a  policeman,  ^'you  had  hotter  tell 
him  the  truth,"  and  neither  the  prosecutor  nor  the 
policeman  spoke,  a  confession  made  hy  the  prisoner 
so  addressed  was  held  admissible  (k) ;  and  so  was 
a  confession  in  a  case  where  the  mother  of  one  of 
the  prisoners  (who  were  young  hoys)  said  to  them, 
in  the  presence  of  a  constahle  and  of  the  mother  of 
the  other  hoy, "  you  had  better,  as  good  hoys,  tell  the 
truth"  (/).  When  the  inducement  is  held  out  by  a 
person  who  has  no  authority  in  the  matter,  a  con- 
fession will  be  admissible.  Thus,  when  a  prisoner's 
neighbours,  who  were  not  connected  with  the  prisoner, 
advised  her  to  tell  the  truth  for  the  sake  of  her 
family,  the  confession  was  received  (w).  When  the 
inducement  has  been  once  held  out  by  a  person  in 
authority,  no  subsequent  confession  to  such  person 
will  be  admissible,  unless  it  appear  clear  that  the 
impression,  which  it  was  calculated  to  make,  has  been 
removed  from  the  mind  of  the  prisoner.  If  the 
judge  discovers  that  a  confession  has  been  improperly 

(i)  J?.  Y.  Luekhurst,  Dears.  245. 
{k)  jB.  v.  FarJeer^  L.  &  C.  42. 

(I)  jS.  v.  Rewey  L.  R.,  1  C.  C.  B.  362 ;  41  L.  J.,  IC.  C.  92 ;  20 
W.  R.  681. 

(m)  R.  y.  Rowe,  R.  &  B.  153 ;  R.  t.  Taylwr,  S  0.  &  P.  733. 
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received,  he  YnSL  Btrile  it  from,  his  notes,  and  direct 
the  jniy  that  it  is  to  have  no  weight  with  them  (n). 

Grreat  unoeitaintj  still  prevails  as  to  the  precise 
words  which  are  sufficient  to  exclude  a  confession. 
But  a  confession  will  generally  be  excluded  if  a 
prisoner  be  told  that  it  will  be  better  for  him  if  he 
oonf ess,  or  worse  for  him  if  he  do  not  confess  (o) ; 
and  the  following  are  instances  of  inducement  where 
a  subsequent  confession  has  been  rejected : — 

"  If  you  do  not  tell  me  who  your  partner  was,  I 
will  oommit  you  to  prison"  (p). 

"Tell  me  where  the  things  are,  and  I  will  be 
favourable  to  you'*  {q). 

"If  you  are  guilty,  do  confess;  it  will  perhaps 
save  your  neck ;  you  will  have  to  go  to  prison ;  pray 
tell  me  if  you  did  it"  (r). 

"  If  you  do  not  tell  me  all  about  it,  I  will  send  for 
a  constable  "(«). 

"You  had  better  tell  all  you  know"  (t). 

"Anything  you  can  say  in  your  defence  we  shall 
be  ready  to  hear"  (w). 

"It  would  have  been  better  if  you  had  told  at 
first"  (a?). 


(»)  It.  V.  Gamer,  2  G.  &  K.  920. 
(o)  2  East,  P.  0.  659. 
Ip)  S.  v.  Farratt,  4  C.  &  P.  670. 
(g)  M.  y.  Cassj  1  Lea.  G.  0.  293,  n. 
(r)  M,  y.  Upehureh,  R.  &  M.  465. 
(«)  JJ.  V.  ItiehardB,  6  G.  &  P.  318. 
{t)  B.  y.  Thomas,  6  G.  &  P.  353. 
(t#)  It.  y.  Morton,  2  M.  &  B.  514. 
{x)  jB.  y.  WalkUy,  6  C.  &  P.  176. 
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"  I  sKould  bo  obliged  to  you  if  you  would  tell  u8 
what  you  know  about  it ;  if  you  will  not,  of  oourae 
we  can  do  nothing  for  you"  (y). 

"  It  will  be  best  for  you  if  you  tell  how  it  was 
transacted"  (2). 

On  the  other  hand,  confessions  have  been  re- 
ceived, notwithstanding  the  following  apparent  in-^ 
ducements : — 

"You  had  better  tell  the  truth;"  or  "Be  sure  to 
teU  the  truth"  (fl). 

"  If  you  wiU  tell  where  the  property  is  you  shall 
Bee  your  wife"  (6). 

In  JR.  V.  Courty  Littledale,  J.,  said: — "It  can 
hardly  be  said  that  telling  a  man  to  be  sure  to  tell 
the  truth  ifl  advising  him  to  confess  what  he  is  really 
not  guilty  of.  The  object  of  the  rule  relating  to 
confessions  is  to  exclude  all  confessions  which  may 
have  been  procured  by  the  prisoner  being  led  to 
suppose  that  it  will  be  better  for  him  to  admit  him- 
self to  be  guilty  of  an  offence  which  he  reaUy  never 
committed." 

The  latest  case  on  the  subject  before  the  Cotirt 
for  Crown  Cases  Beserved  is  It.  v.  Fennell  (c), 
where  a  confession  made  by  the  prisoner  to  the  pro- 
secutor in  the  presence  of  a  police  inspector  imme- 
diately after  the  prosecutor  had  said  to  the  prisoner, 
^'  The  inspector  tells  me  you  are  making  house-break- 

(y)  jB.  v.  Fariridg€j  7  C.  &  P.  561. 

(2)  R.  T.  Warringhamy  2  Den.  447. 

(a)  M.  T.  Courty  7  0.  &  P.  486. 

{b)  It.  Y.  Lloyd,  6  C.  &  P.  393. 

<c)  L.  E.,  7  Q.  B.  D.  147 ;  60  L.  J.,  M.  0.  126 ;  29  W.  B.  742. 
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ing  implements ;  if  that  is  so,  you  had  better  tell  the 
truth;  it  may  be  better  for  you,"  was  held  not 
admissible  in  evidence.  It  would  seem,  also,  that  a 
statement,  made  by  a  prisoner  in  expectation  of  a 
reward  and  a  pardon  which  have  beon  offered  by 
the  Crown,  is  inadmissible  {d). 

A  confession  obtained  by  mere  official  questions, 
without  threat  or  promise,  is  admissible  {e) ;   thus, 
where  one  member  of  the  firm  by  whom  the  prisoner 
was  employed  called  the  latter  into  the  counting- 
house,  and  said,  in  the  presence  of  another  member 
of  the  firm  and  two  poUcemen,  *^  I  think  it  is  right 
that  I  should  tell  you  that,  besides  being  in  th^ 
presence  of  my  brother  and  myself,  you  are  in  the 
presence  of  two  police  officers ;  and  I  should  advise 
that  to  any  question  that  maybe  put  you  will  answer 
truthfully,  so  that  if  you  have  committed  a  fault  you 
may  not  add  to  it  by  saying  what  is  untrue ;"  and 
he  then  produced  a  letter  (which  the  prisoner  denied 
having  written),  and  added,  "Take  core;  we  know 
more  than  you  think  we  know ;"  and  the  prisoner 
thereupon  made  a  confession :  the  court  held,  that 
the  above  words  did  not  operate  as  an  inducement  or 
a  threat,  but  were  only  in  the  nature  of  a  warning, 
and  admitted  the  evidence  (/). 

In  S,  V.  Baldry  (^),  the  policeman  who  appre- 
hended the  prisoner  told  him,  at  the  time  of  the 

[d)  J2.  V.  Blackburn,  6  Cox,  C.  C.  333. 
W  -B.  T.  Thornton,  R.  &  M.  27. 

(/)  -B.  r.  JarvU,  L.  B.,  1  C.  C.  R.  96 ;  37  L.  J.,  M.  C.  1 ;  IS 
W.  B.  HI. 

(9)  2  Den.  430. 
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apprehension,  that  ^'he  need  not  say  anything  to 
criminate  himself ;  what  he  did  say  would  be  taken 
down  and  used  in  evidence  against  him."  The 
prisoner  then  oonfessed,  and  the  Court  of  Criminal 
Appeal  held  ♦that  these  words  did  not  contain  any 
inducement.  So,  where  a  magistrate,  after  examin- 
ing witnesses,  said  to  the  prisoner,  ^'Be  sure  you 
say  nothing  but  the  truth,  or  it  will  be  taken  against 
you  and  may  be  given  in  evidence  against  you  at 
your  trial"  (A) ;  the  confession  was  received.  But  it 
is  the  duty  of  a  magistrate  to  caution  the  prisoner  in 
the  language  prescribed  by  the  11  &  12  Yiot.  c.  42, 
s.  18. 

It  is  also  necessary  in  order  to  exclude  a  oon« 
f  ession,  that  the  inducement  held  out  should  contain 
some  promise  or  prospect  of  a  temporal  benefit. 
If,  therefore,  it  amounts  to  no  more  than  a  moral 
or  religious  exhortation,  it  will  be  admitted.  Thus, 
where  a  person  said  to  a  boy  of  fourteen,  who  had 
been  apprehended  on  a  charge  of  murder,  "Now 
kneel  you  down  by  the  side  of  me  and  tell  me  the 
truth ;"  and,  on  the  boy  doing  so,  added,  "  I  am  now 
going  to  ask  you  a  very  serious  question,  and  I  hope 
you  will  tell  me  the  truth  in  the  presence  of  the 
Almighty;"  the  confession  which  followed  was  ad- 
mitted by  the  judges  (e).  So  the  words,  "Do  not 
run  your  soul  into  more  sin,  but  tell  the  truth,"  have 
been  held  not  to  contain  an  inducement  {k). 


(A)  It.  y.  mimci,  1  G.  &  K.  247. 
(i)  -K.  V.  Wild,  R.  &  M.  462. 
{k)  It,  y.  Sleeman,  Dears.  269. 
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A  confession  will  not  be  inadmissible  merely  be- 
cause it  has  been  obtained  by  deception.  Even 
wben  the  prisoner  has  made  it  only  on  reoeiving  a 
preliminajy  oath  of  secrecy  from  the  person  trusted, 
such  person  will  be  competent  and  compellable  to 
reveal  it(/);  and  a  confession  made  by  a  prisoner 
while  drunk  will  be  received  (iw). 

Voluntary  statements  made  by  a  prisoner  before  a 
<x)mmitting  magistrate  are  strictly  admissible  against 
him ;  but  before  a  magistrate  asks  a  prisoner  if  he 
wishes  to  make  any  statement,  he  is  bound  to  caution 
him  in  the  language  of  11  &  12  Vict.  c.  42,  s.  18. 
By  that  section  it  is  provided  that,  after  the  exami- 
nations of  all  the  witnesses  on  the  part  of  the  prose- 
cation  shall  have  been  completed,  the  justice  of  the 
peace,  or  one  of  the  justices  by  or  before  whom  such 
examination  shall  have  been  so  completed  as  aforesaid, 
shall,  without  requiring  the  attendance  of  the  witnesses, 
read,  or  cause  to  be  read,  to  the  accused  the  deposi- 
tions taken  against  him,  and  shall  say  to  him  these 
words,  or  words  to  the  like  effect : — "  Having  heard 
the  evidence,  do  you  wish  to  say  anything  in  answer 
to  the  charge  ?    You  are  not  obliged  to  say  anything 
imleas  you  desire  to  do  so,  but  whatever  you  say  will 
be  taken  down  in  writing,  and  may  be  given  in  evi- 
dence against  you  upon  your  trial ;"  and  whatever 
the  prisoner  shall  then  say,  in  answer  thereto,  shall 
te  taken  down  in  writing  and  read  over  to  him,  and 
shall  be  signed  by  the  said  justice  or  justices,  and 


(/)  R,  V.  Shaw,  6  C.  &  P.  372. 
(m)  R,  V.  SpiUbury,  7  C  &  P.  187. 
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kept  with  the  depositions  of  the  witnesses,  and  shall 
be  transmitted  with  them  as  hereinafter  mentioned  ; 
and  afterwards,  upon  the  trial  of  the  said  accused 
person,  the  same  may,  if  necessary,  be  given  in  evi* 
dence  against  him  without  further  proof  thereof, 
unless  it  shall  be  proved  that  the  justice  or  justices 
purporting  to  sign  the  same  did  not  in  fact  sign  the 
same;  provided  always,  that  the  said  justice  or 
justices,  before  such  accused  person  shall  make  any 
statement,  shall  state  to  him,  and  give  him  clearly 
to  understand  that  he  has  nothing  to  hope  from  any 
promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  holden  out  to  him  ta 
induce  him  to  any  admission  or  confession  of  his 
guilt ;  but  whatever  he  shall  then  say  may  be  given 
in  evidence  against  him  upon  his  trial,  notwith* 
standing  such  promise  or  threat;  provided,  never- 
theless, that  nothing  herein  enacted  or  contained 
shall  prevent  the  prosecutor  in  any  case  from  giving 
in  evidence  any  admission  or  confession,  or  other 
statement  of  the  person  accused  or  charged."  A 
voluntary  statement  by  a  prisoner  before  the  depo- 
sitions are  complete,  and  before  the  statutory  caution 
has  been  given,  is  admissible  (n). 

When  a  confession  is  inadmissible,  every  statement 
or  act,  which,  presumably  and  reasonably,  flows 
from  it  will  be  also  inadmissible  in  evidence ;  for  it 
i3  Held  that  the  influence  which  produces  a  ground- 
less confession,  may  also  produce  groundless  con- 


(fi)  jR,  y.  StripPf  Dears.  648 ;  S.  v.  Sanaome,  1  Den.  545. 
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daot  (o) ,  Althougli  a  confession  may  be  inadmissible, 
a  witness  may  be  asked  whether,  in  consequence  of 
something  which  the  prisoner  had  said,  he  has  made 
any  discovery  of  other  facts  which  bear  on  the 
case  (p). 

If  two  persons  be  charged  jointly,  the  confession 
of  one  will  not  be  evidence  against  the  other,  for 
a  prisoner  is  called  upon  to  answer  depositions  on 
oath,  but  not  to  make  any  answer  to  the  statement 
of  another  prisoner  {q) ;  but  the  record  of  the  con- 
viction of  a  principal  in  a  felony,  who  has  pleaded 
guilty,  is  evidence  against  an  accessory  of  the  com- 
mission of  the  principal  felony  (r).  On  trials  for 
conspiracy,  where  the  conspiracy  has  been  proved, 
the  acts  of  one  conspirator  are  evidence  against  the 
other  conspirators.  Thus  it  was  held  in  iZ.  v.  Sardt/  (s) , 
that  the  statements  in  the  letters  addressed  by  one 
conspirator  to  another,  are  evidence  against  the  latter. 

Principals  and  agents  are  not  criminally  li&ble,  as 
such,  for  their  respective  acts,  and,  therefore,  cannot 
be  affected  by  each  other's  confessions.  Thus,  on 
Lord  Melville's  trial  for  embezzlement,  it  was  held, 
that  the  admissions  of  his  agent  that  the  latter  had 
received  money  on  account  of  his  principal  only 
affected  the  principal  with  a  civil  liability,  and  that 


(o)  S.  V.  Jenkim,  R.  &  R.  492. 
(p)  J?.  V.  GotOd,  9  G.  &  P.  864. 

{q)  Per  Patteaon,  J.,  £.  v.  SwinnerUm,  C.  &  M.  693 ;  R.  v. 
Appleby,  3  Stark.  33. 

(r)  B.  V.  Bliek,  4  0.  &  P.  377. 
(*)  24  How.  St.  Tr.  475. 

P.  X 
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it  could  by  no  possibility  convict  him  of  a  crime  (/). 
There  is  an  exception  to  this  rule  in  the  case  of  a 
libel  published  in  a  newspaper,  where  the  proprietor 
is  primd  facie  liable  for  the  insertion  l^y  his  agent  (w). 

A  prisoner  may  be  convicted  on  proof  of  a  confes- 
sion without  other  evidence ;  but  judges  are  unwilling 
to  direct  a  conviction  in  such  cases.  Instances  are 
common  in  which  prisoners,  under  the  influence 
of  a  morbid  sentiment,  have  confessed  crimes  which 
they  have  never  committed ;  and  there  are  others  in 
which  the  confession  seems  to  have  been  prompted 
by  the  full,  but  imfounded,  belief  in  the  confessing 
party,  that  he  had  committed  the  crime.  It  has 
been  said  that  "  too  great  weight  ought  not  to  be 
attached  to  evidence  of  what  a  party  has  been  sup- 
posed to  have  said;  as  it  very  frequently  happens, 
not  only  that  the  witness  has  misunderstood  what 
the  party  has  said,  but  that  by  unintentionally 
altering  a  few  of  the  expressions  really  used,  he  gives 
an  effect  to  the  statement  completely  at  variance 
with  what  the  party  really  did  say  {x), 

A  confession  made  before  magistrates  must  be 
proved  at  the  trial  by  the  depositions,  unless  it  be 
clearly  shown  that  the  statement  was  not  taken  down 
at  the  time. 

(0  29  How.  St.  Tr.  764  ;  Sup.  p.  280. 

(u)  S,  Y.  Guteh,  1  M.  &  H.  433. 

(x)  Per  Parke,  B.,  £arle  v.  Fickm,  6  C.  &  P.  542,  n. 
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CHAPTER  XVIII. 

THE   BURDEN   OF   PROOF, 

The  next  point  for  consideration  is,  what  are  the 
rules  by  which  admissible  evidence  is  applied  to  prove 
or  disprove  the  issues  in  a  cause.  The  first  question 
in  this  inquiry  is — On  whom  does  the  onus  prohandiy 
or  burden  of  proof,  rest,  when  an  issue  between  two 
parties  is  before  a  tribunal?  The  answer  to  this 
question  includes  the  answer  to  another,  which  causes 
frequently  great  controversy,  as  preliminary  to  the 
opening  of  a  case,  viz.,  which  party  has  the  privilege, 
or  incurs  the  duty,  of  beginning?  Practically,  no 
point  in  the  law  of  evidence  involves  more  subtle 
principles  of  law ;  and  none  involves  more  important 
advantages  and  disadvantages,  according  to  the  cir- 
cumstances, to  the  contending  parties.  It  is  needless 
to  insist  on  the  importance  which  necessarily  attaches 
to  the  order  in  which  parties  are  allowed  to  state 
their  cases  to  the  court. 

The  general  rule  of  the  civil  law  has  been  adopted 
in  England  by  courts  of  equity,  as  well  as  courts 
of  law.  Ei  incumbit  prohatio  qui  dicity  non  qui  negat. 
The  issue  must  be  proved  by  the  party  who  states 
an  aflBrmative  ;  not  by  a  party  who  states  a  negative. 
In  other  words,  it  is  a  legal  maxim  that  a  negative 
<3annot  be  proved.  This  rule  is,  however,  subtler  in 
substance  than  in  form.     Thus,  a  legal  affirmative  is 

x2 
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by  no  means  necessarily  a  grammatical  affiimatiye^ 
nor  is  a  legal  negative  always  a  grammatical  negative. 
A  legal  affirmative  often  comes  in  the  shape  of  a 
grammatical  negative,  and  a  legal  negative  often 
appecu^  as  a  grammatical  affirmative. 

The  rule  may,  therefore,  more  correctly  be  laid 
down  that — 

The  issue  must  be  proved  by  the  party  wbo* 
states  the  affirmative  in  substance,  and 
not  merely  the  affirmative  in  form. 

There  are  two  tests  for  ascertaining  on  which  side 
the  burden  of  proof  lies :  first,  it  lies  upon  the  party 
who  would  be  unsuccessful  if  no  evidence  were  given 
on  either  side  {a) ;  secondly,  it  lies  upon  the  party 
who  would  fail  if  the  particular  allegation  in  question 
were  struck  out  of  the  pleading  (6).  We  may  hero 
note  that  Erie,  J.,  said  in  Wheelton  v.  Hardiaty  {c)  ; 
''Modem  cases  have  established,  that  where  the 
party  on  whom  the  onus  lies  of  proving  the  allega* 
tion  gives  evidence  as  consistent  with  one  view  of 
the  case  as  the  other,  he  fails  in  his  proof."  The 
general  rule  is,  however,  subject  to  exceptions. 
Thus— 

Where  there  is  a  disputable  presumption 
of  law  in  favour  of  one  party,  it  will  bo 
incumbent  on  the  other  to  disprove  it. 

The  following  will  serve  as  instances  of  the  work- 

(a)  Amos  t.  HugheSy  1  M.  &  Kob.  464. 

{b)  Milh  V.  Barber,  1  M.  &  W.  427. 

(c)  8  E.  &  B.  263 ;  of.  Cotton  v.  Wood,  8  0.  B.,  N.  S.  568. 
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iag  of  this  principle.  Inasmuch  as  the  law  will  not 
presume  the  commission  of  a  crime  or  tort,  the  party 
alleging  the  commission  of  an  act  amounting  thereto 
must  prove  it ;  and  therefore  in  Amos  v.  Hughes  {d)j 
the  court  would  not  presume  the  work  to  have  been 
done  in  an  unworkmanlike  manner ;  and  in  an  action 
for  putting  combustible  goods  on  board  the  plaintiff's 
ship  without  due  notice,  it  was  held  that  the  plaintiff 
was  bound  to  prove  the  negative  {e).  So,  in  an 
4iction  for  breach  of  a  covenant  or  promise  to  repair, 
if  the  plaintiff  alleges  that  the  premises  were  not 
kept  in  repair,  and  the  defendant  pleads  that  they 
are,  the  plaintiff  must  begin,  and  prove  the  non- 
repair (/).  In  an  action  by  executors  on  a  life 
policy,  in  which  the  declaration  set  out  that  the 
assured  was  not  afflicted  with  rupture  or  any  other 
disease  at  the  time  of  assurance ;  and  the  plea  stated 
that  he  was  suffering  from  rupture  at  the  time,  and 
had  concealed  the  fact ;  the  court  held,  that  this  was 
a  substantial  affirmative  on  the  part  of  the  plaintiffs, 
•tiiidthat  they  should  have  begun  {g).  So,  in  eject- 
ment by  a  landlord,  on  a  breach  of  covenant  by 
defendant  to  insure  the  premises,  the  burden  of  proof 
lies  on  the  plaintiff,  because  the  object  of  the  action 
is  to  defeat  the  estate  granted  to  a  lessee  (A).  In 
bankruptcy  the  burden  is  on  the  petitioning  creditor 


((0  1  M.  &  Rob.  464. 

(«)  JFiUianu  v.  Sast  India  Co,,  8  East,  193. 
(/)  Soward  v.  Leggatt,  7  C.  &  P.  613. 
(g)  Ashby  y.  Batet,  16  M.  &  W.  689. 
(h)  Doe  T.  Whitehead,  8  A.  &  E.  671. 
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to  show  that  the  debtor's  domicil  is  in  England  (i)» 
The  owner  of  the  surface  of  land  has  aprimd  facie 
right  to  have  it  properly  supported  from  below,  and 
the  burden  of  proof  is  on  any  person  claiming  against 
such  right  (y). 

The  maxim  omnia  prcestimuntur  ritk  esse  acta  has 
also  considerable  effect  in  shifting  the  burden  of 
proof.  For  instance,  since  Bills  of  Exchange  are 
presumed  to  be  given  for  good  consideration,  it  lies 
on  the  party  who  denies  the  fact  to  prove  the  nega- 
tive :  but,  if  the  defendant  can  show  that  there  has 
been  something  of  fraud  in  the  previous  steps  of  tho 
transfer  of  the  instrument,  it  throws  upon  the  plain- 
tiff the  necessity  of  showing  under  what  circumstances 
he  became  possessed  of  it  (k).  Thus,  in  an  action 
by  indorsee  against  acceptor,  the  defendant  pleaded 
that  the  bill  was  obtained  from  him  by  fraud,  ajid 
that  the  plaintiff  gave  no  consideration  for  it ;  the 
fraud  being  proved,  it  was  held  the  onus  was  thrown 
on  the  plaintiff  of  showing  that  he  gave  consideration 
for  the  bill  (f) .  The  same  rule  was  applied  to  the  case 
of  a  bill  accepted  in  the  name  of  a  firm,  when  the  ac- 
oeptance  was  proved  to  be  by  one  of  the  partners  in 
fraud  of  the  partnership  and  contrary  to  the  partner- 
ship articles  {m) :  for,  although  a  bill  is  presumed 

(t)  JEx  parte  Cunningham,  L.  R.,  13  Q.  B.  D.  418 ;  63  L.  J., 
Ch.  1067 ;  83  W.  R.  22. 

{j)  Love  V.  Bell,  L.  R.,  9  App.  Cas.  286;  63  L.  J.,  Q.  B.  257 ; 
32  W.  R.  726. 

(k)  Smith  y.  Braine,  16  Q.  B.  244 ;  Kail  y.  Feathentone,  3 
H.  &  N.  284. 

{I)  Harvey  y.  Toicere,  6  Ex.  666. 

(m)  Soffff  y.  Skeen,  18  0.  B.,  N.  8.  426. 
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to  have  been  given  for  a  good  conBiderationy  as 
soon  as  fraud  is  proved,  a  contrary  presumption 
arises  (n) ;  though  a  mere  absenoe  of  consideration 
will  not  create  any  such  presumption  (o).  On  the 
principle  that,  where  an  act  is  tainted  apparently 
with  illegality,  the  party  justifying  it  must  disprove 
its  illegality,  a  defendant  in  libel,  who  pleads  a  fair 
report  of  proceedings  in  a  court  of  justice,  must 
prove  the  correctness  of  the  report  (^).  In  actions 
for  libel  where  the  occasion  is  a  privileged  one, 
the  onus  is  on  the  plaintiff  to  prove  that  the  defen- 
dant was  actuated  by  malice  (q) ;  and  in  actions  for 
malicious  prosecution  the  onm  is  of  course  on  the 
plaintiff,  who  must  show  that  the  proceeding  was 
entirely  groundless,  and  it  is  not  sufficient  for  him 
to  prove  the  dismissal  of  the  charge  (r).  The  onus 
is  on  those  who  seek  to  charge  an  executor  or  trustee 
with  a  loss  arising  from  the  default  of  an  agent  where 
the  propriety  of  employing  an  agent  has  been  esta- 
blished (s).  Where  a  material  representation  is  made 
to  a  person  for  the  purpose  of  inducing  him  to  enter 
into  a  contract  and  he  does  enter  into  it,  the  burden 
of  proof  in  an  action  to  enforce  the  contract  by  the 


(n)  Berry  v.  Alderman,  13  C.  B.  674  ;  Mather  y.  Lwd  Maidstwe, 
1  C.  B.,  N.  S.  273. 

(o)  Fiteh  y.  Jones,  6  E.  &  B.  238. 

(p)  Meli99ieh  y.  Zht/ds,  46  L.  J.,  G.  P.  404 ;  25  W.  B.  353. 

(q)  Clark  v.  Molyneux^  L.  R.,  8  Q.  B.  D.  237 ;  47  L.  J.,  Q.  B. 
230 ;  26  "W.  B.  104. 

r)  Ahrath  y.  North  EatUrn  Railway  Co,,  L.  B.,  11  Q.  B.  D.  440 ; 
52  L.  J.,  Q.  B.  620  ;  32  "W.  B.  50. 

(«]  Brier  y.  JSviaon^  L.  B.,  26  Ch.  D.  238  ;  33  W.  B.  20. 
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person  who  made  the  representation  lies  on  suoh 
person  (<). 

Whenever  it  is  alleged  by  one  party  to  a  deed  or 
his  privy  that  the  recitals  in  suoh  deed  are  untrue, 
the  burden  of  proving  their  falsehood  rests  upon 
suoh  party  or  privy,  who  is  primd  facie  bound  by 
such  recitals  as  admissions  {u).  In  patent  cases  the 
burden  of  proof  of  infringement  is  ordinarily  on 
the  patentee  (x) ;  but  where  a  defendant  denies  the 
novelty  of  the  plaintiff's  invention,  the  burden  of 
proving  the  issue  thus  raised  is  on  him,  but  the 
plamtiff  can  call  evidence  in  reply  to  conclude  the 
defendant's  evidence  on  this  point  (y). 

When  a  person,  who  is  able  to  exercise  dominion 
over  another,  takes  a  benefit  from  him,  such  pereon 
must  prove  that  the  transaction  was  a  righteous 
one  (2),  and  that  the  gift  was  intended  to  be  given  (a). 
This  is  not  confined  to  cases  of  parent  and  child, 
guardian  and  ward,  solicitor  and  client,  and  the  like, 
but  extends  to  every  case  in  which  two  persons  are 
so  situated  that  one  may  obtain  considerable  influence 
over  the  other  (J).  If  a  married  woman,  who  lias 
purported  to  charge  her  separate  property  for  money 

(0  Redgrave  y.  Hurdy  L.  B.,  26  Ch.  D.  1 ;  61  L.  J.,  Gh.  113. 

(u)  Melbourne  Banking  Corporation  v.  Broughafn,  L.  B.,  7  App. 
Gas.  307 ;  61  L.  J.,  P.  C.  66 ;  30  W.  B.  926. 

{x)  Xeileony.  Belts,  L.  B.,  6  E.  &  I.  1 ;  40  L.  J.,  Ch.  317  ;  19 
W.  B.  1121. 

(y)  Penn  y.  Jack,  L.  B.,  2  Eq.  314 ;  37  L.  J.,  Ch.  136. 

(z)  Cooke  y.  Zamotte,  16  Beav.  240. 

(a)  JFaUeer  y.  Smithy  29  Beay.  396 ;  of.  Turner  y.  CoUim,  L.  B.» 
7  Ch.  329  ;  41  L.  J.,  Ch.  668 ;  20  W.  B.  306. 

{b)  Cooke  y.  Zamotte,  16  Beay.  240. 
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advanced  to  her  husband,  aUeges  undue  influence, 
she  must  prove  it(c).  Where  a  married  woman, 
living  apart  from  her  husband,  contracts  debts,  the 
Court  of  Chancery  will  impute  to  her  an  intention 
to  deal  with  her  separate  property  (c?),  and  throw 
upon  her  the  onus  of  proving  the  contrary. 

An  important  general  principle  was  laid  down  in 
the  opinion  of  the  judges  upon  the  case  submitted 
to  them  by  the  House  of  Lords  in  the  Banbury 
Peerage  case  (e)  thus,  "  where  there  is  prtmd  facie 
evidence  of  any  right  existing  in  any  person,  the 
onus  probandi  is  always  upon  the  person  or  party 
calling  such  right  in  question."  So  a  court  always 
treats  a  deed  or  instrument,  which  is  primd  facte 
good,  as  what  it  purports  to  be  (/),  and  the  onus  of 
proving  that  it  is  not  what  it  purports  to  be,  or  that 
it  is  invalid,  rests  upon  the  party  impeaching  it  {g). 

In  criminal  proceedings  the  burden  of  proof,  as  a 
general  rule,  rests  on  the  prosecution,  on  account  of 
the  presumption  of  the  innocence  of  the  accused, 
hut  in  a  variety  of  cases  the  legislature  has  thrown 
the  burden  of  proving  authority,  consent  and  lawful 
excuse  on  the  defendant  in  criminal  proceedings ; . 
thus,  when  a  person  is  charged  with  making  or 
possessing  coining  tools,  under  24  &  25  Vict.  c.  99, 


(e)  Field  Y.  Sowley  4  Buss.  112. 

W  Johnson  V.  Gallager,  3  D.,  F.  &  J.  621 ;  approved  bj  the 
Judicial  Committee  of  the  Privy  Council  in  the  London  Chartered 
Bank  ofAutiralia  v.  Zempriire,  L.  R.,  4  P.  C.  672. 

W  1  S.  &  S.  166. 

(/)  Jacobs  Y,  Richards,  18  Beav.  308. 

(rt  ^^hol  Y.  Taughan,  1  0.  &  F.  49. 
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8.  24,  without  lawful  authority  or  excuse,  the  burden 
of  proving  that  he  had  such  authority  or  excuse  rests 
on  him.  Where  proceedings  were  taken  for  the  con- 
travention of  an  order  of  the  Privy  Council  under 
the  Contagious  Diseases  (Animals)  Act,  1869  (A), 
ordering  that  a  person  having  in  his  possession 
animals  affected  with  any  contagious  disease  should 
with  all  practicable  speed  give  notice  of  the  fact  to  a 
police  constable,  it  was  held  by  the  Court  of  Common 
Pleas  that,  on  proof  of  the  existence  of  the  disease  to 
the  defendant's  knowledge,  the  onus  lay  upon  him  of 
showing  that  he  gave  the  necessary  notice  (i). 

In  an  action  for  goods  sold  and  delivered,  with  a 
plea  of  infancy,  the  onus  probandi  lies  upon  the 
defendant ;  as  the  law  presumes  that,  when  a  man 
contracts,  he  is  of  proper  age  to  contract,  until  the 
contrary  be  shown  {k).  So,  negligence  in  carriers  (/), 
legitimacy  of  children  bom  in  wedlock  (m),  duration 
of  life  (n)^  insanity  (o),  are  all  issues  in  which  the 
omts  probandi  is  regulated  by  the  legal  presumption 
as  to  the  fact :  and  the  party  who  disputes  the  truth 
of  the  presumption  in  the  particular  case  is  bound  to 
show  that  it  does  not  apply  (p).    In  a  late  case  it  was 


(A)  32  &  33  Vict.  c.  70. 
(i)  Euggins  v.  Ward,  21  W.  K.  914. 
(k)  Hartley  v.  Wharton^  11  A.  &  E.  934. 
(/)  Marshy.  Home,  5  B.  &  0.  322. 

(m)  Fhw€8  Y.  Boaset/,  2  D.  &  S.  146 ;  Banbury  Peerage  ease,  I 
B.  &  S.  165. 
(ft)  See  Chap.  V. 
(o)  Ibid. 
Ip)  HallY.  Warren,  9  Ves.  611. 
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held,  that  where  a  man  and  woman  have  cohabited 
for  seyeral  years  as  man  and  wife,  and  separated  on 
the  same  footing,  the  presumption  that  thej  were 
married  is  so  strong  that  it  can  be  rebutted  only 
by  the  strongest  and  most  distinct  evidence  to  the 
contrary  by  the  party  impugning  the  marriage  {q) ; 
and  the  presumption  of  the  legitimacy  of  a  child  bom 
during  wedlock,  can  only  be  rebutted  by  evidence  so 
conclusive  as  to  produce  judicial  conviction  that  the 
child  was  not  procreated  by  the  husband  (r). 

Another  exception  to  the  above-stated  general  rulo 
arises  from  the  principle  that — 

In  every  case  the  ontcs  prolandi  lies  on  the 
person  who  wishes  to  support  his  case 
by  a  particular  fact  which  lies  peculiarly 
within  his  knowledge,  or  of  which  he  is 
reasonably  cognizant  (s).  ^ 

Thus,  generally,  in  summary  proceedings  before 
magistrates,  the  defendant,  who  claims  a  qualifica- 
tion, and  not  the  informer  who  charges  the  want  of 
it,  must  prove  the  fact ;  for  this  is  peculiarly  within 
the  knowledge  of  the  former  {t).  This  principle  has 
been  expressly  imported  into  the  Game  Act,  1  &  2 
Will.  4,  c.  32,  s.  42,  which  enacts  that  "  it  shall  not 
be  necessary,  in  any  proceeding  under  that  act,  to 
negative  by  evidence  any  certificate,  licence,  &c.,  or 


(q)  JSaviland  v,  Mortibof^,  32  L.  T.  343. 

(r)  Atehley  y.  Sprigg^  33  L.  J.,  Ch.  345. 

(<)  Per  Holroyd,  J.,  R.  y.  Burdett,  4  B.  &  Aid.  140. 

(0  iS.  T.  Turner,  6  H.  &  S.  206. 
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other  matter  of  exception  or  defence ;  but  the  party 
seeking  to  avail  himself  of  such  certificate  shall  be 
bound  to  prove  the  same"  (w).  It  seems,  however, 
that  where  a  penal  statute  contains  a  certain  excep- 
tion, the  0)iu8  of  showing  that  the  offence  is  not 
within  the  exception  is  on  the  informer ;  for  it  waa 
held  that,  on  an  information  before  magistrates  against 
a  licensed  victualler  under  the  11  &  12  Vict.  c.  49, 
for  opening  his  house  on  a  Sunday,  otherwise  than 
for  the  refreshment  of  travellers^  it  was  for  the  com- 
plainant to  show  that  the  person  supplied  with  re- 
freshment was  not  a  traveller  {x).  Under  the  Li- 
censing Act,  1872  (y),  the  burden  of  proving  that 
the  person  supplied  was  a  bond  fide  traveller,  rests 
on  the  defendant;  but,  by  the  Licensing  Act, 
1874  (s),  if  he  fails  in  such  proof,  but  the  justices 
xire  satisfied  that  the  defendant  truly  believed  that 
thle  purchaser  was  a  bond  fide  traveller,  and  further 
that  the  defendant  took  all  reasonable  precautions 
to  ascertain  whether  or  not  the  purchaser  was  such 
•a  traveller,  the  justices  shall  dismiss  the  case  as 
against  the  defendant. 

The  burden  of  proving  that  he  did  not  know  that 
a  ship,  built  by  order  of  or  on  behalf  of  any  foreign 
■state  when  at  war  with  a  friendly  state,  was  intended 
to  be  used  and  employed  in  the  military  and  naval 
service  of  such  foreign  state,  is  thrown  upon  the 
builder  of  such  ship  by  the  Foreign  Enlistment  Act, 

(m)  Supra,  p.  76. 

(a?)  Taylor  v.  Humphries,  17  C.  B.,  N.  S.  639. 

(V)  36  &  36  Vict.  o.  94. 

(«)  37  &  38  Vict.  c.  49. 
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1870  (a) ;  and  by  sect.  24  of  the  Elementary  Educa- 
tion Act,  1873  (J),  when  a  child  is  apparently  of  the 
age  alleged  for  the  purposes  of  any  legal  proceedinga 
under  that  act,  or  the  Elementary  Education  Act, 
1870  {c)j  it  shall  lie  on  the  defendant  to  prove  that 
the  child  is  not  of  such  age. 

When  a  plaintiff  takes  an  enquiry  as  to  damages 
arising  from  the  use  of  his  trade  mark  by  the  def en* 
dant,  the  onus  of  proving  some  special  damage  by  loss 
of  custom  or  otherwise  rests  upon  him  {d) ;  and  in 
suits  to  restrain  the  sale  of  a  patented  article,  it  is 
incumbent  on  the  plaintiff,  not  only  to  prove  the  sale, 
but  to  prove  that  the  article  was  not  made  by  himself 
or  his  agents  (e). 

In  practice  the  plaintiff  generally  begins,  because, 
to  quote  the  words  of  Lord  Denman  in  Mercer  v. 
Whall  (/) : — "  It  appears  expedient  that  the  judge^ 
the  jury,  and  the  defendant  himself,  should  know  pre- 
cisely how  the  claim  is  shaped.  This  disclosure  may 
convince  the  defendant  that  the  defence  which  he  has 
pleaded  cannot  be  established.  On  hearing  the  ex- 
tent of  the  demand,  the  defendant  may  be  induced 
at  once  to  submit  to  it  rather  than  persevere.  Thus 
the  affair  reaches  its  natural  and  best  conclusion.  If 
this  does  not  occur,  the  plaintiff,  by  bringing  forward 


(a)  33  &  34  Vict.  c.  90. 
lb)  36  &  37  Vict.  c.  86. 
[e)  33  &  34  Vict.  8.  76. 

[d)  Leather  Cloth   Co,    t.   Hirtchfield,  L.  B.,    1   Eq.   299 ;  14 
W.  B.  78. 

(e)  Belts  V.  lF%Umott,  L.  B.,  6  Ch.  239  ;  19  W.  B.  369. 
(/)  5  Q.  B.  447. 
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his  case,  points  his  attention  to  the  proper  object  of 
the  trial,  and  enables  the  defendant  to  meet  it  with 
the  full  understanding  of  its  nature  and  character." 
The  strict  rule,  however,  is  that — 

The  party  on  whom  the  onus  probandt  lies, 
as  developed  by  the  record,  must  begin. 

But  it  is  considered  that  the  plaintiff  must  begin 
in  actions  of  libel,  slander,  and  injuries  to  the  person, 
and  in  all  other  actions  in  which  the  plaintiff  seeks 
to  recover  unliquidated  damages,  and  wherever  there 
are  several  issues,  and  the  burden  of  proving  any  one 
of  them  lies  on  the  plaintiff,  he  is  entitled  to  begin, 
provided  he  undertakes  to  give  evidence  on  such 
issue. 

By  sub-sect.  7  of  sect.  26  of  the  Patents,  Designs 
«.nd  Trade  Marks  Act,  1883  (g)y  on  the  hearing  of  a 
petition  for  the  revocation  of  a  patent,  the  defendant 
is  entitled  to  begin. 

iff)  46  &  47  Vict.  c.  67, 


(    319    ) 


CHAPTER  XIX. 

JUDICIAL  NOTICE  AND  THE  PROOF  OF  FOREIGN  LAWS. 

The  courts  take  judicial  notice  of  numerous  facts, 
which  it  is  therefore  unnecessary  to  prove. 

They  notice  all  the  public  statutes  of  the  realm  (a) ; 
their  own  course  of  procedure  and  practice  (b) ;  the 
maritime  law  of  nations  (c) ;  and  a  war  in  which  the 
country  is  engaged,  but  not  a  war  between  foreign 
countries  {d) ;  the  great  and  privy  seals  (e) ;  royal 
proclamations ;  the  preamble  of  an  act  (/)  ;  and  now, 
by  the  Documentary  Evidence  Act,  1845  ((7),  s.  3, 
all  copies  of  royal  proclamations,  purporting  to  be 
printed  by  the  Queen's  printer,  are  made  evidence 
thereof  in  all  courts,  without  proof  being  given  that 
such  copies  were  so  printed.  By  the  Documentary 
Evidence  Act,  1868  (A),  this  principle  was  extended 
to  orders  or  regulations  in  council,  and  to  proclama- 


(a)  Bull.  N.  P.  222. 

(b)  Pugh  V.  JRobinson,  1  T.  R.  116. 

(c)  Chandler  v.  Grieves^  2  H.  Bl.  606,  n. 

(d)  Bolder  v.  Kuntingfield,  11  Ves.  292. 

(e)  29  How.  St.  Tr.  707. 

j  (/)  J?.  V.  Staton,  4  M.  &  S.  632. 

(^)  8  &  9  Vict.  o.  113. 
(A)  31  &  32  Vict.  0.  37. 
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tions,  orders  and  regulations  issued  bj  any  of  the 
government  departments  or  officers  specified  in  the 
act.  This  act  provides  that  primd  facie  evidence  of 
any  such  proclamation,  order  or  regulation  may  be 
given  in  any  of  the  modes  specified  in  the  act  (k). 
The  Documentary  Evidence  Act,  1882  (/),  provides 
(s.  2)  that  "where  any  enactment,  whether  passed 
before  or  after  the  passing  of  this  act,  provides  that 
a  copy  of  any  act  of  parliament,  proclamation,  order, 
regulation,  rule,  warrant,  circular,  list,  gazette  or 
document  shall  be  conclusive  evidence,  or  be  evi- 
dence, or  have  any  other  effect,  when  purporting  to 
be  printed  by  the  government  printer  or  the  Queen's 
printer,  or  a  printer  authorized  by  her  Majesty,  or 
otherwise  under  her  Majesty's  authority,  whatever 
may  be  the  precise  expression  used,  such  copy  shall 
also  be  conclusive  evidence,  or  evidence,  or  have  the 
said  effect  (as  the  case  may  be),  if  it  purports  to  be 
printed  under  the  superintendence  or  authority  of 
her  Majesty's  Stationery  Office."  This  act  also  pro- 
vides (s.  4)  that  "  The  Documentary  Evidence  Act, 
1868,  as  amended  by  this  act,  shall  apply  to  procla- 
mations, orders,  and  regulations  issued  by  the  Lord 
Lieutenant  or  other  chief  governor  or  governors  of 
Ireland,  either  alone  or  acting  with  the  advice  of  the 
privy  council  in  Ireland,  as  fully  as  it  applies  to 
proclamations,  orders  and  regulations  issued  by  lier 
Majesty." 
By  the  Documentary  Evidence  Act,  1845  (s.  1),. 


{k)  See  Euggina  v.  Ward^  21  W.  R.  914. 
(0  46  &  46  Vict.  c.  9. 
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it  is  eooaoted  that,  whenever  by  any  act  then  in  f oroe 
or  thereafter  to  be  in  force,  ^'  any  certifioate,  official 
or  public  document,  or  document  or  proceeding  of 
any  corporation  or  joint-stock  or  other  company,  or 
any  certified  copy  of  any  document,  bye-law,  entry 
in  any  register  or  other  book,  or  of  any  other  pro- 
ceeding, shall  be  receivable  in  evidence  of  any  par« 
ticnlar  in  any  court  of  justice,  or  before  any  legal 
tribunal,  or  either  house  of  parliament,  or  any  com- 
mittee of  either  house,  or  in  any  judicial  proceeding ; 
the  same  shall  be  respectively  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  and  signed,  or 
signed  alone,  as  required,  or  impressed  with  a  stamp 
and  signed,  as  directed  by  the  re^ective  acts  made 
or  to  be  hereafter  made,  without  any  proof  of  the 
seal  or  stamp  where  a  seal  or  stamp  is  necessaiy ;  or 
of  the  signature,  or  of  the  official  character,  of  the 
person  appearing  to  have  signed  the  same,  and  with- 
out any  further  proof  thereof  in  every  case  in  which 
the  original  record  could  have  been  received  in  evi- 
dence." And  also  (sect.  2),  'Hhat  all  courts,  judges, 
justices,  masters  in  Chancery,  masters  of  courts,  oom- 
missioners  judicially  acting,  and  other  judicial  officers, 
shall  henceforth  take  judicial  notice  of  the  signa- 
ture of  any  of  the  equity  or  common  law  judges 
of  the  superior  courts  at  Westminster,  provided 
such  signature  be  attached  or  appended  to  any 
decree,  order,  certificate  or  other  judicial  or  official 
document." 

By  14  &  16  Yiot.  c.  49,  s.  10,  judicial  notice  is  to 
be  taken  in  England  and  Wales  of  documents  ad- 

P.  Y 
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missible  in  eyidence  of  any  partioular  in  any  court 
of  justice  in  Ireland. 

By  18  &  19  Vict.  c.  42,  s.  3,  "  any  document  pur- 
porting to  have  affixed,  impressed  or  subscribed 
thereon  or  thereto  the  seal  and  signature  of  any 
British  ambassador,  envoy,  minister,  charge  d'affaires, 
secretary  of  embassy  or  of  legation,  consul-general, 
consul,  vice-consul,  acting  consul,  pro-consul  or  con- 
sular agent,  in  testimony  of  any  such  oath,  affidavit, 
affirmation  or  act  having  been  administered,  sworn, 
affirmed,  had  or  done  by  or  before  him,  shall  be 
admitted  in  evidence  without  proof  of  any  such 
seal  and  signature  being  the  seal  and  signature 
of  the  person  whose  seal  and  signature  the  same 
purports  to  be,  or  of  the  official  character  of  such 
person." 

The  Companies  Act,  1862  (/),  provides  by  sect. 
125,  that  in  all  proceedings  under  that  act,  judicial 
notice  shall  be  taken  of  the  signature  of  any  officer 
of  the  Courts  of  Chancery  or  Bankruptcy  in  England, 
or  in  Ireland,  or  of  the  Court  of  Session  in  Scotland, 
or  of  the  registrar  of  the  Court  of  the  Vice- Warden 
of  the  Stannaries,  and  also  of  the  official  seal  or 
stamp  of  the  several  officers  of  such  courts  re- 
spectively. 

By  the  61st  section  of  the  Judicature  Act,  1873  (*«), 
judicial  notice  is  to  be  taken  of  the  seals  of  district 
registries,  and  by  sect.  84  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883  (n),  impressions  of  the  seal  of 

(0  26  &  26  Vict.  c.  89. 

{m)  36  &  37  Vict.  c.  66. 

(w)  46  &  47  Vict.  0.  67. 
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the  Patent  Office  are  to  be  judioiallj  notioed  and 
admitted  in  eyidenee. 

By  the  15  &  16  Vict.  o.  86,  s.  22,  it  is  provided 
that  judicial  notice  shall  be  taken  of,  among  other 
things,  the  seal  or  signature  of  a  notary  public 
attached  to  affidavits  and  other  documents  in  Scot- 
land^  Ireland,  the  Channel  Islands,  or  any  colony, 
island,  plantation  or  place  under  the  dominion  of  her 
Majesty  in  foreign  parts.  This  section  has  been  held 
to  include  all  documents  to  be  used  in  court  (o),  and 
not  to  have  been  abrogated  with  regard  to  affidavits 
by  Ord.  38,  Rule  6,  of  the  E.  S.  C,  1883  (p). 
Where  an  affidavit  is  sworn  before  a  foreign  notary, 
the  signature  of  such  notary  requires  verification,  and 
the  Court  of  Chancery  has  refused  to  take  judicial 
notice  of  the  seal  of  such  a  notary  (q). 

In  Cole  V.  8kerrard{r)^  the  Court  of  Exchequer 
took  judicial  notice  of  the  seal  of  a  notary  public  in 
the  Channel  Islands,  independently  of  any  statutory 
provision.  It  appears  on  the  whole  to  be  the  rule 
that  the  seal  of  a  notary  public  in  any  part  of  her 
Majesty's  dominions  will  be  judicially  noticed,  but 
not  the  seal  of  a  foreign  notary  public.  It  may  be 
lemorked  that  the  certificate  of  a  notary  public  of  a 
protest  abroad  of  a  foreign  bill  of  exchange  is  evidence 
of  that  fact,  but  neither  notarial  or  consular  certifi- 


{o)  Brooke  v.  Brooke,  L.  K.,  17  Ch.  D.  833 ;  60  L.  J.,  Ch.  628  ; 
30  W.  B.  46. 

(p)  Cooke  V.  Wilby,  L.  K.,  26  Ch.  D.  769 ;  63  L.  J.,  Ch.  692 ; 
32  W.  R.  379. 

(q)  In  re  JEarVa  Ttttst,  4  K.  &  J.  300. 

(r)  11  Exch.  482. 

y2 
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cates  are  evidence  of  any  other  fact  certified,  e.  g.  the 
mere  production  of  the  certificate  of  a  notary  public 
stating  that  a  deed  had  been  executed  before  him 
will  not  in  any  way  dispense  with  the  proper  evidence 
of  the  execution  of  the  deed  {s).  The  court  will  also 
notice  the  almanacs  and  the  divisions  of  the  year  (^), 
and  the  London  Gazette  {u). 

Courts,  of  course,  take  judicial  notice  not  only  of 
the  law  of  the  land,  but  of  their  own  rules  of  prac- 
tice; they  will  not,  however,  notice  the  laws  or 
customs  of  foreign  states,  but  such  laws  must  be 
proved  like  facts  by  skilled  witnesses  [x).  No  wit- 
ness will  be  competent  unless  he  appear  to  have  filled 
an  official  position,  or  to  be  connected  manifestly 
with  the  legal  profession,  or  to  have  been  in  some 
position  in  which  it  is  probable  that  he  would  have 
acquired  a  practical  acquaintance  with  the  law  in 
question  {y).  In  The  Sussex  Peerage  case  (s),  a  Ro- 
man Catholic  bishop  in  England  was  called  to  give 
evidence  as  to  the  law  of  marriage  at  Borne.  It 
appeared  that  it  was  part  of  his  official  duties  to 
decide  for  spiritual  purposes  questions  as  to  the 
validity  of  marriages  between  Boman  Catholics,  and 
that  for  this  purpose  he  had  to  apply  the  law  of 
Home.    It  was  held  that  his  evidence  was  admissible, 

(«)  Nye  V.  Macdonald,  L.  K.,  3  P.  0.  343 ;  39  L.  J.,  P.  C.  34  ; 
18  W.  R.  1076. 

(t)  Brough  v.  Parkins,  Lord  Kaym.  993. 

(«)  Jt.  V.  Forsyth,  R.  &  R.  274. 

{x)  By  24  &  25  Vict.  c.  11,  s.  1,  the  ooiirts  are  empowered  to 
remit  a  case  to  a  court  of  any  foreign  state  to  ascertain  the  law  of 
mich  state,  if  a  conrention  has  been  entered  into  with  such  state. 

(y)   Van  Ber  Donckt  t.  Thelluson,  8  C.  B.  812. 

(s)  Sussex  Peerage  case,  11  G.  &  F.  134. 
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as  lie  was  engaged  in  the  performance  of  important 
and  responsible  public  duties,  and  that  in  order  to 
discharge  them  properly  he  was  bound  to  make 
himself  acquainted  with  the  law  in  question.  A 
legal  practitioner  practising  before  the  Privy  Council 
is  not  an  expert  qualified  to  give  evidence  con- 
cerning the  law  of  those  countries  for  which  the 
Privy  Council  is  the  ultimate  Court  of  Appeal  (a). 
A  person  who  formerly  carried  on  business  as  a 
merchant  and  commissioner  of  stocks  at  Brussels 
has  been  allowed  to  prove  what  the  usage  in 
Belgium  is  as  to  the  presentment  of  promissory 
notes  there  (b).  A  person  who  has  acquired,  by 
study  in  one  country,  a  merely  theoretical  know- 
ledge of  the  laws  of  another  country,  is  not  compe- 
tent to  prove  the  laws  of  such  country  (c) ;  but 
the  certificate  of  a  foreign  ambassador,  under  the 
seal  of  the  legation,  has  been  held  evidence  of  the 
law  of  the  country  by  which  he  was  accredited  {d). 
Foreign  law  cannot  be  proved  in  England  (e),  as  it 
can  in  some  countries,  by  books  printed  or  published 
under  the  authority  of  the  government  of  a  foreign 
country,  and  purporting  to  contain  the  statutes,  code, 
or  other  law  of  such  country,  nor  by  printed  or  pub- 
lished books  of  reports  of  decisions  of  the  courts  of 
such  country,  nor  by  books  proved  to  be  commonly 
admitted  in  such  courts  as  evidence  of  the  law  of  such 

(a)  Cariwriffht  y.  Carttoright,  26  W.  R.  682. 

(h)  Van  Ikr  Btmekt  y.  TheUtmn,  8  0.  B.  812. 

(e)  Bristow  y.  SeequevilUy  6  Exch.  275 ;  In  the  goods  of  Bonetti^ 
L.  B.,  1  P.  D.  69 ;  46  L.  J.,  P.  D.  &  A.  42 ;  24  W.  R.  265. 

(d)  In  the  goods  of  Klingeman,  3  S.  &  T.  18;  32  L.  J.,  P.  Df. 
&A.  16. 

{s)  Sussex  Peerage  ease,  11  G.  &  F.  134. 
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oountty.  A  witness  called  to  prove  sudh  foreign  law 
may,  however,  refer  to  laws  or  treatises  to  aid  his  me- 
mory (/) .  A  question  of  foreign  law  being  one  of  fact 
must  in  every  action  be  decided  on  evidence  adduced 
in  that  action,  and  not  by  a  previous  decision,  or  on 
evidence  adduced  in  another  action  (g).  Colonial 
laws  (h)  and  the  laws  of  Scotland  are  regarded  as 
foreign  law  for  the  purposes  of  proof.  In  order  to 
afford  facilities  for  the  more  certain  ascertainment 
of  the  law  administered  in  one  part  of  her  Majesty's 
dominions,  when  pleaded  in  the  courts  of  another  part 
thereof,  it  has  been  enacted  that,  '^  if  in  any  action  de- 
pending in  any  court  within  her  Majesty's  dominions, 
it  shall  be  the  opinion  of  such  court  that  it  is  neces- 
sary or  expedient  for  the  proper  disposal  of  such 
action  to  ascertain  the  law  applicable  to  the  facts  of 
the  case,  as  administered  in  any  other  part  of  h^ 
Majesty's  dominions  on  any  point  on  which  the  law 
of  such  other  part  of  her  Majesty's  dominions  is 
different  from  that  in  which  the  court  is  situate,  it 
shall  be  competent  to  the  court  in  which  such  action 
may  depend  to  direct  a  case  to  be  prepared  setting 
forth  the  facts  as  these  may  be  ascertained  by  verdict 
of  a  jury  or  other  mode  competent,  or  may  be  agreed 
upon  by  the  parties,  or  settled  by  such  person  or 
persons  as  may  haye  been  appointed  by  the  court  for 
that  purpose' in  the  event  of  the  parties  not  agreeing, 
and  upon  such  case  being  approved  of  by  such  court 
or  a  judge  thereof,  they  shall  settle  the  question  of 


(/)  See  Ji^ehon  y.  Lord  Bridport,  8  Beay.  638,  and  Suaaex  Fetragt 
cote,  11  G.  &  F.  116. 

{ff)  M'Cormiek  ▼.  Oamett,  6  De  G.,  M.  &  G.  278. 
(A)  Wey  T.  OaUey,  6  Mod.  194. 
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law  arising  out  of  the  same,  on  which  they  desire  to 
have  the  opinion  of  another  court,  aad  shall  pro- 
nounce an  order  remitting  the  same,  together  with 
the  case,  to  the  court  in  such  other  part  of  her 
Majesty's  dominions,  being  one  of  the  superior  courts 
thereof,  whose  opinion  is  desired  upon  the  law  ad- 
ministered by  them  as  applicable  to  the  facts  set  forth 
in  such  case,  and  desiring  them  to  pronounce  their 
opinion  on  the  questions  submitted  to  them  in  the 
terms  of  this  act ;  and  it  shall  be  competent  to  any 
of  the  parties  to  the  action  to  present  a  petition  to 
the  court,  whose  opinion  is  to  be  obtained,  praying 
such  last-mentioned  court  to  hear  parties  or  their 
counsel,  and  to  pronounce  their  opinion  thereon  in 
terms  of  this  act,  or  to  pronounce  their  opinion  with- 
out hearing  parties  or  counsel;  and  the  court  to 
which  such  petition  shall  be  presented  shall,  if  they 
think  fit,  appoint  an  early  day  for  hearing  parties  or 
tiieir  counsel  in  such  case,  and  shall  thereafter  pro- 
nounce their  opinion  upon  the  questions  of  law  as 
administered  by  them  which  are  submitted  to  them 
by  the  court ;  and  in  order  to  their  pronouncing  such 
opinion,  they  shall  be  entitled  to  take  such  further 
procedure  thereupon  as  to  them  shall  seem  proper"  {%). 
When  an  opinion  has  been  thus  obtained,  the  court 
in  which  the  action  is  pending  '^  shall  apply  such 
opinion  to  such  facts,"  or  ^'  shall  order  such  opinion 
to  be  submitted  to  the  jury,  with  the  other  facts  of 
the  case  as  evidence,  or  conclusive  evidence  as  the 
court  may  think  fit,  of  the   foreign  law  therein 

(i)  22  &  23  Vict.  c.  63,  s.  1. 
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stated  "  (k).  Under  this  act  the  law  of  Scotland  has- 
been  ascertained  by  a  case  remitted  to  the  Court  of 
Session  in  Scotland  (/),  and  the  law  of  Bengal  by  a 
case  remitted  to  the  Supreme  Court  of  Bengal  (m). 

(k)  22  &  28  Vict.  c.  63,  s.  3. 

(/)  Zordr,  Colvin,  1  D.  &S.  24. 

(m)  Zoffin  y.  Frineesa  of  Coorg^  30  Bear.  632. 
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PART  II. 

WRITTEN  EVIDENCE. 


CHAPTER  I. 

In  the  first  part  of  this  work  the  general  principles 
of  eyidenoe,  and  their  application  to  the  issue,  have 
been  considered,  hut  chiefly  in  relation  to  oral  evi- 
dence. In  the  second  part,  written  or  documentary 
evidence  will  be  discussed.  It  will  be  first  desirable 
to  add  a  few  more  remarks  upon  a  branch  of  the 
subject  which  has  been  abready  touched  upon ;  and 
to  show  generally  in  what  cases  written  instruments 
are  treated  as  primary  and  best  evidence,  and  in  what 
oases  as  secondary  and  inferior  evidence. 

When  a  writing  purports  to  be  in  the  nature  of  a 
public  or  judicial  record,  the  deliberate  solemnities 
with  which  its  settlement  and  recognition  are  pre- 
Bumed  to  have  been  accompanied  render  it  clearly 
the  best  and  primary  evidence  of  the  matters  to  whick 
it  refers.  So,  where  a  contract  is  required  by  the 
law  to  be  in  writing  or  has  been  voluntarily  put  into 
^tmg  by  the  parties,  all  controversy  as  to  its  pur- 
port and  effect  ought  dearly  to  be  determined  by  the 
inspection  of  the  written  instrument,  and  therefore 
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the  written  contract  must  as  a  general  role  be  pro- 
daoed,  and  though  oral  evidence  may  be  given  to 
explain  such  a  written  contract^  it  cannot  be  given 
to  vaiy  it,  except  when  in  equity  relief  is  sought  on 
the  ground  of  mistake  or  surprise  (a).  Similarly, 
where  a  writing  is  the  veiy  matter  in  issue,  as  in 
libel,  oral  evidence  of  the  words  of  the  libel  is  in- 
admissible as  long  as  the  writing,  or  print,  is  pro- 
ducible ;  and  where  it  appears  that  a  representation 
or  statement  by  a  witness  was  made  in  writing,  his 
own  act  operates  against  him  in  the  nature  of  an 
estoppel  in  pais,  and  he  will  not  be  allowed  to  say 
what  the  statement  was,  but  the  writing  must  be 
produced,  and  declare  it.  Thus,  a  witness  cannot 
be  asked  whether  his  name  is  written  in  a  book ;  but 
the  book  must  be  produced,  or  its  non-production  be 
excused  according  to  the  principles  under  which 
secondary  evidence  is  admissible  (b).  He  cannot  be 
examined  as  to  the  contents  of  a  letter,  but  the  whole 
of  it  must  be  read  (c).  In  all  such  cases  oral 
evidence  will  be  inadmissible,  until  it  be  proved  that 
every  endeavour  has  been  used,  without  success,  to 
produce  the  writing. 

An  anomalous  exception  to  the  rule  that  parol 
secondary  evidence  is  inadmissible  where  there  is 
parol  primary  evidence  which  ought  strictly  to  be 
produced,  is  found  in  the  principle  that,  **  whatever 
a  party  says,  or  his  acts  amounting  to  admissions^ 


(a)  Price  ▼.  Ley,  32  L.  J.,  Ch.  630. 

(b)  Darby  t.  Ouaeley,  1  H.  &  N.  1. 
(e)  Qtum'M  ciu$,  2  B.  &  B.  286. 
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are  evidence  against  himself,  though  such  admissions 
must  inyoWe  what  must  necessarily  be  contained  in 
some  deed  or  writing ;  for  inBtance,  a  statement  by  a 
party,  or  one  under  whom  he  claims,  that  an  estate 
had  been  conveyed  to  or  from  such  person,  or  that  such 
person  filled  the  character  of  assignee — which  could 
only  be  by  deed."  The  learned  judge  who  laid  down 
this  principle  as  above  added  that  ^'  the  reason  why 
such  statements  are  admissible,  without  notice  to 
produce  or  accounting  for  the  absence  of  the  written 
instrument,  is,  that  they  are  not  open  to  the  same 
objection  which  belongs  to  parol  evidence  from  other 
sources  when  the  written  evidence  might  have  been 
produced;  for  such  evidence  is  excluded  from  the 
presumption  of  its  untruth  from  the  veiy  nature  of 
the  case,  when  better  evidence  is  withheld ;  whereas 
what  a  party  himself  admits  to  be  true,  may  reason- 
ably be  presumed  to  be  so.  The  weight  and  value  of 
such  testimony  is  quite  another  question  "  (eiO  •  Thus, 
in  the  case  of  Slatterie  v.  Poolef/{e)y  in  which  this 
judgment  was  given,  it  was  necessary  to  show  that 
a  certain  debt  was  included  in  an  insolvent's  schedule. 
The  schedule  itself  was  tendered  and  rejected,  because 
it  was  not  duly  stamped.  Evidence  was  then  tendered 
and  rejected  of  a  verbal  admission  by  the  defendant 
that  the  debt  was  included  in  the  schedule.  On  a 
nile  for  a  new  trial,  for  improper  rejection  of  this 
evidence,  the  court  held  that  it  ought  to  have  been 


(d)  Per  Parke,  B.,  Slatterie  y.  IMey,  6  M.  &  W.  668 ;  see  also 
J2.  T.  BariHfstoke,  14  Q.  B.  611. 
M  XTU  supra. 
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received,  on  the  principle  stated  above.  The  decision 
in  Slatterie  v.  Pooley  has  been  severely  attacked  boib 
in  England  and  Ireland  (/). 

On  the  same  principle,  where,  on  an  action  for 
contribution  towards  money  paid  on  a  written  con- 
tract,  there  was  evidence  of  the  express  authority  of 
the  defendant  to  enter  into  the  contract,  of  the  exe- 
cution thereof,  and  that  the  defendant,  when  informed 
of  the  amoimt  paid,  did  not  dispute  his  liability,  it 
was  held  that  the  contract  need  not  be  put  in  evi- 
dence (^).  This  exception  has  excited  much  con- 
troversy, and,  if  fnlly  carried  out,  would  act  perhaps 
as  a  virtual  abolition  of  the  general  rule  with  which 
it  professes  to  be  consistent;  but  it  was  sanctioned 
by  the  Court  of  Exchequer,  although  it  is  limited  to 
cases  in  which  the  admission  has  been  voluntary  by 
the  party  making  it,  since  he  cannot  be  compelled  to 
make  such  admissions,  nor  ought  questions  which 
tend  to  elicit  them  to  be  allowed  (A).  Where  a 
party  gives  a  portion  of  a  writing  in  evidence, 
the  adverse  party  is  entitled  to  have  read  all 
other  passages  which  are  ^^  connected  with,  or  con- 
strue, control,  modify,  qualify,  or  explain  the  pas- 
sages which  have  been  read ;"  but  not  distinct  pas* 
sages,  or  passages  which  are  irrelevant  to,  or  not 
explanatory  of,  such  first-mentioned  passages  (t). 

Where  the  writing  is  merely  in  the  nature  of  a 
personal  memorandum,  which  has  been  drawn  up  by 

(/)  See  LawUu  r.  Qtseale,  8  Ir.  G.  L.  Bep.  382. 
{ff)  ChappeU  ▼.  Bray,  6  H.  &  N.  146. 
(A)  Darby  y.  Ouseley,  1  H.  &  N.  1. 
(t)  Per  FoUock,  G.  B.,  ibid. 
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a  witness  for  his  own  oonvenienoe,  it  is  inadmissible 
as  a  writing,  but  may  be  used  hj  the  witness  to 
refresh  his  memory.  Thus,  letters  to  a  party  are 
only  received  on  the  presumption  that,  by  answering 
them,  or  acting  on  them,  or  even  by  the  bare  act  of 
receiving  them,  he  has  conne6ted  them  with  the 
<5ontroversy  between  himseU  and  the  writer ;  but  a 
mere  written  statement,  not  made  on  oath  by  one 
party,  and  not  shown  to  have  come  to  the  knowledge 
and  to  have  been  recognized  or  adopted  in  some  way 
by  another  party,  is  no  evidence  against  the  latter. 

The  general  rule  for  determining  whether  a  writing 
is  primary  or  secondary  evidence,  is  to  consider 
whether  it  contains  the  substance  of  the  issue,  and 
is  in  the  nature  of  a  contract  or  an  admission  by  the 
parties,  or  whether  it  is  only  a  personal  and  ex  parte 
memorandum.  In  the  former  case  it  must  be  pro- 
duced as  the  best  evidence ;  in  the  latter,  it  is  ad* 
missible  only  to  refresh  and  guide  the  memory  of  the 
witness  in  his  oral  depositions.  Thus,  records  are  in 
the  nature  of  a  contract  between  parties,  which  has 
been  settled  and  ratified  by  public  consent,  as  ex- 
pressed in  a  judicial  act ;  they  are  therefore  primary 
evidence ;  but  a  public  act  of  parliament  is  in  the 
nature  of  a  memorandum,  for  judges  and  the  public, 
of  laws  which  every  one  is  presmned  to  have  engraven 
in  his  memory  (i). 

Writings  are  either  public  or  private ;  and  public 
-writings  are  either  judicial  or  non-judicial.  These 
will  now  be  considered  in  their  order. 

{k)  B,  T.  Sutton,  4  M.  &  S.  682. 
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CHAPTEE  II. 

PUBLIC  JUDICIAL  DOCUMENTS. 

The  proof  of  the  most  important  public  judicial 
documents  will  now  be  treated  of. 

ACTS  OF  PARLIAMENT. 

These  are  either  public  or  private.  The  former 
are,  theoretioallj,  not  proved,  as  the  court  takes 
cognizance  of  them ;  but,  practically,  thej  are  gene- 
rally proved  by  copies  purporting  to  be  printed  and 
published  by  the  Queen^s  printer;  and  this  course 
seems  to  be  implied  from  the  terms  of  41  G^eo.  3, 
c.  90,  s.  9,  which  enacts  that  the  statutes  of  England 
and  of  Ghreat  Britain,  printed  and  published  by  the 
King's  printer,  shall  be  received  as  conclusive  evi- 
dence in  the  Irish  courts ;  and  the  statutes  of  Ireland 
prior  to  the  Union,  so  printed  and  published,  shall 
be  received  in  like  manner  in  any  court  of  civil  or 
criminal  jurisdiction  in  Ghreat  Britain.  If  there  be 
ground  for  supposing  the  printed  copy  inaccurate, 
reference  should  be  had  to  the  Parliament  Boll  (a). 

Private,  local,  and  pei^onal  acts,  which  are  not 
public  acts,  can  be  proved  under  the  Documentary 
Evidence  Act,  1845  (6),  s.  3,  by  copies  purporting 
to    be    printed    by  the    Queen's   printer,  without 

(a)  Price  v.  milisy  1  M.  &  S.  105. 
(i)  8&9Vict.  c.  113. 
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neoessarilj  any  furtlier  proof  that  they  were  bo 
printed.  Even  this  proof  ia  tumeoessary  if  the  act 
contains  a  clanse  declaring  it  to  be  a  public  act» 
and  that  it  shall  be  taken  notice  of  as  such  with- 
out being  specially  pleaded  (c) ;  but  such  a  clause 
will  not  render  it  evidence  against  third  parties  (d). 

The  3rd  section  of  the  last-mentioned  act  also 
declares  that  all  copies  of  the  journals  of  either 
house  of  parliament,  and  of  royal  proclamations, 
purporting  to  be  printed  by  the  printers  to  the 
Crown  or  of  either  house,  shall  be  admitted  in  all 
cases  as  evidence  thereof  without  proof  of  their 
being  copies  so  printed. 

By  sect.  2  of  the  Documentary  Evidence  Act, 
1882  {e)f  copies  printed  imder  the  superintendence  or 
authority  of  her  Majesty's  Stationery  Office  are  also 
admissible. 


BECX)RDS. 


Where  the  existence  of  a  record  is  in  issue,  either 
the  record  itself  must  be  produced,  or  it  may  be 
proved  by  exemplification  under  the  great  seal,  or  by 
any  examined  or  sworn  copy.  But  when  the  validity 
of  the  record  is  not  in  issue,  it  may  always  be  proved 
by  an  examined  or  sworn  copy. 

By  the  1  &  2  Vict.  c.  94,  the  Master  of  the  Eolls 


{e)  Woodward  v.  Cotton,  1  C.  M.  &  B.  44. 
{d)  Brett  y.  Beales,  M.  &  H.  421. 
\e)  46  &  46  Vict.  c.  9. 
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is  made  superintendent  of  the  general  records  of  the 
realm,  and  is  empowered  to  make  rules  for  the 
admission  of  such  persons  as  ought  to  be  admitted 
to  the  use  of  such  records :  and  he  is  authorized 
personally,  or  by  deputy,  to  allow  copies  to  be  made 
of  such  records.  It  is  also  declared  to  be  expedient 
*^  to  allow  the  free  use  of  any  public  records  as  far 
as  stands  with  their  safety  and  integrity,  and  with 
the  public  policy  of  the  realm.'*  By  sect.  13,  a 
certified  copy  of  any  record,  sealed  with  the  seal  of 
the  Record  Office,  is  evidence  in  every  case  in  which 
the  original  record  would  be  admissible  ;  and  by  the 
12th  section,  any  person  desirous  of  procuring  such 
a  eopy  may  do  so  at  his  own  cost  by  permission  of 
the  Master  of  the  Bolls:  but  such  copy  shall  be 
admissible  to  prove  the  record,  only  after  examina- 
tion and  certificate,  under  seal,  by  the  Depuiy 
Keeper  of  the  Becords,  or  one  of  the  assistant  record 
keepers. 

By  the  9  &  10  Vict.  c.  95,  s.  Ill,  the  derks  of 
County  Courts  are  required  to  enter  notes  of  all 
proceedings  in  such  courts,  in  a  book  belonging  to 
the  court :  '^  and  such  entries  in  the  said  book,  or  a 
copy  thereof,  bearing  the  seal  of  the  court,  and  pur- 
porting to  be  signed  and  certified  as  a  true  copy  by 
the  clerk  of  the  court,  shall  at  all  times  be  admitted, 
in  all  courts  and  places  whatsoever,  as  evidence  of 
such  entries,  and  of  the  proceeding  referred  to  by 
such  entry  or  entries,  and  of  the  regularity  of  such 
proceeding,  without  any  further  proof." 

Although  all  judicial  proceedings,  which  are  regu- 
lated as  to  the  mode  of  proving  tiiem  by  the  above 
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statutes,  should  be  proved  oonformably  to  them,  yet 
as  their  language  is  declaratory  and  directory,  and 
is  not  ooxnpulsory,  the  records  of  superior  and  in- 
ferior courts  may  be  proved,  by  means  of  examined 
copies,  when  they  are  obtainable.  An  examined  copy 
must  be  proved  to  be  such  by  a  witness  who  has 
compared  the  copy  word  for  word  with  the  original, 
or  who  has  examined  the  copy  while  another  person 
read  the  original ;  and  it  will  not  be  necessary  to 
call  the  latter  person,  nor  to  prove  that  the  witness 
also  read  the  original  while  the  other  person  com- 
pared the  copy ;  for  it  wiU  not  be  presumed  that  a 
person  has  wilfuUy  misread  a  record  (/).  The  copy 
must  be  complete  and  accurate,  and  not  contain 
abbreviations  {g) ;  and  it  must  appear  that  the  record 
was  in  the  custody  of  the  proper  officer  at  the  time 
when  the  copy  was  taken. 

A  decree  in  Chancery  may  be  proved  by  an  ex- 
emplification under  the  seal  of  the  court ;  or  by  an 
examined  copy,  or  by  a  decretal  order,  or  paper, 
with  proof  of  the  bill  and  answer  (A).  If  it  be 
required  only  to  show  that  a  decree  was  made,  or 
that  it  has  been  reversed,  the  enrolled  and  sealed 
decree  is  sufficient,  without  producing  the  bill  and 
answer  (t). 

A  bill  or  answer  in  Chancery  is  no  evidence  of  the 


(f)  Head  T.  Marffituon,  1   Camp.   469 ;  cf .  Slane  Feerage  eau, 
«  C.  &  F.  23. 

iff)  B.  Y.  Chrutian,  0.  &  H.  388. 
(A)  Trowellr,  Ctutle,  1  Keb;  21. 
W  BuU.  N.  P.  736. 

P.  Z 
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facts  contamed  in  it,  not  even  of  those  on  which  the 
prayer  of  relief  is  fonnded  {k)y  but  where  the  parties 
to  a  suit  are  parties  in  an  action  in  which  the  same 
matters  are  in  issue,  the  statements  of  either,  in  a 
bill  or  answer,  are  evidence  against  the  maker  in  the 
nature  of  admissions  (/).  Where  a  witness  at  the 
trial  gives  evidence  at  variance  with  statements  which 
he  has  made  in  an  answer  in  Chancery,  an  examined 
copy  of  such  answer  has  been  held  admissible  to 
contradict  him  (m).  A  decree  cannot  be  received  bs 
evidence  except  against  the  party  against  whom  it 
was  made  or  those  claiming  under  him,  but  it  may 
be  read  as  a  precedent.  The  minutes  of  a  judgment, 
or  a  copy  of  such  minutes  from  which  the  record  is 
to  be  made  up,  are  not  evidence  of  the  record ;  but 
the  record  is  complete  only  when  made  up  and  en- 
grossed. So,  a  decree  or  other  proceeding  in  Chan- 
cery is  not  a  record  until  it  has  been  signed  and 
enrolled  (n). 

A  former  conviction  or  acquittal  may  now  be 
proved  xmder  the  14  &  15  Yict.  c.  99,  s.  13,  by  a 
certificate  purporting  to  be  ^^  under  the  hand  of  the 
clerk  of  the  court,  or  other  officer  having  the  custody 
of  the  records  of  the  court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  derk 
or  other  officer,  that  the  paper  produced  is  a  copy  of 
the  record  of  indictment,  trial,  conviction  and  ]udg« 


(X)  Do$  y.  SjfUmm,  7  T.  B.  2.  . 
\l)  Sodgkuuon  y.  Wmi$,  8  Gamp.  401. 
(m)  Ewer  y.  Ambrote^  4  B.  &  0.  26. 
(ft)  £.  y.  Smith,  8  B.  &  C.  841. 
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ment,  or  aoqxdttal,  as  the  case  may  be,  omitting  the 
formal  parts  thereof." 

On  trials  for  perjury  it  is  enacted  by  the  14  &  15 
Yict.  0.  100,  s.  22,  that  such  a  certificate,  "con- 
taining the  substance  and  effect  only,  omitting  the 
formal  portion  of  the  indictment  and  trial  for  any 
felony  or  misdemeanor,"  shall  be  sufficient  evidence 
of  the  same ;  but  the  mere  fact  of  the  trial  may  be 
proved  by  the  officer  of  the  court  on  production  of 
his  minutes,  or,  apparently,  by  any  one  who  was 
present  at  the  first  trial  (o). 


VERDICTS. 

A  verdict  may  be  proved  by  producing  the  poateaj 
indorsed  on  the  Nisi  Frius  record,  when  it  is  only 
reqmred  to  show  that  a  trial  took  place  {p) ;  but 
the  whole  record  and  a  copy  of  the  judgment  will  be 
necessary  to  establish  the  finding  of  any  substantial 
fact. 


FOREIGN  JUDGMENTS,  ETC. 

These  are  now  regulated  by  14  &  15  Vict.  c.  99, 
8.  7,  which  enacts,  that  ^^  all  proclamations,  treaties, 
and  other  acts  of  state  of  any  foreign  state,  or  of  any 
British  colony,  and  all  judgments,  decrees,  orders, 
and  other  judicial  proceedings  of  any  court  of  justice 

(o)  R,  y.  Newman^  2  Den.  390. 
(p)  FiUon  Y.  TTaUer,  1  Stra.  162. 

z2 
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in  any  foreign  state,  or  in  any  British  oolony,  and 
all  affidavits,  pleadings,  and  other  legal  documents 
filed  or  deposited  in  any  such  court,  may  be  proved 
in  any  court  of  justice,  or  before  any  person  having- 
by  law,  or  by  consent  of  parties,  authority  to  hear^ 
receive,  and  examine  evidence,  either  by  examined 
copies,  or  by  copies  authenticated  as  hereinafter 
mentioned ;  that  is  to  say,  if  the  docmnent  sought 
to  be  proved  be  a  proclamation,  treaty,  or  other  act 
of  state,  the  authenticated  copy,  to  be  admissible  in 
evidence,  must  purport  to  be  sealed  with  the  seal  of 
the  foreign  state  or  British  colony  to  which  the 
original  document  belongs ;  and  if  the  document 
sought  to  be  proved  be  a  judgment,  decree,  order,  or 
other  judicial  proceeding  of  any  foreign  or  colonial 
court,  or  an  affidavit,  pleading,  or  other  legal  docu- 
ment filed  or  deposited  in  any  such  court,  the  authen* 
ticated  copy,  to  be  admissible  in  evidence,  must 
purport  either  to  be  sealed  with  the  seal  of  the 
foreign  or  colonial  court  to  which  the  original  docu- 
ment belongs,  or,  in  the  event  of  such  court  having^ 
no  seal,  to  be  signed  by  the  judge,  or  if  there  be 
more  than  one  judge,  by  any  one  of  the  judges  of 
the  said  court ;  and  such  judge  shall  attach  to  his 
signature  a  statement  in  writing  on  the  said  copy 
that  the  court  whereof  he  is  a  judge  has  no  seal ;  but,, 
if  any  of  the  aforesaid  authenticated  copies  shall 
purport  to  be  sealed  or  signed  as  hereinbefore  re- 
spectively directed,  the  same  shall  respectively  be 
received  in  evidence  without  any  proof  of  the  seal 
where  a  seal  is  necessary,  or  of  the  signature  or  of 
the  statement  attached  thereto,  where  such  statement 
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or  signature  are  neoessaiy,  or  of  the  judicial  cha- 
racter of  the  person  appearing  to  have  made  such 
signature  and  statement." 

Foreign  judgments  and  other  proceedings  may 
still  be  proved  as  before  the  statute  by  examined 
copies  (q).  A  foreign  proclamation  may  be  proved 
by  production  of  a  copy  proved  to  be  accurate,  but 
•evidence  of  a  verbal  proclamation  is  inadmissible  as 
hearsay. 


CONVICTIONS. 

Convictions  before  magistrates  are  proved  by  exa- 
mined copies  which  are  made  out,  on  application, 
by  the  clerk  of  the  peace.  In  many  cases  also, 
under  particular  statutes,  copies  certified  by  the 
{>roper  officer  are  sufficient  evidence. 

A  conviction  is  presumed  to  be  unappealed  against 
tUl  the  contrary  is  shown  (r) ;  and  it  is  conclusive 
evidence  against  the  »plaintifE  in  an  action  for  ma- 
licious prosecution,  even  where  no  appeal  lies  (s). 

In  trespass  against  justices,  a  conviction,  unap- 
pealed against  and  imreversed,  cannot  be  contro- 
verted in  evidence  (t) ;  and,  until  quashed,  it  is 
conclusive  evidence  of  the  facts  contained  in  it  in 
favour  of  the  justice  by  whom  it  is  tendered  (u). 

(jq)  AppleUm  y.  Brayhrooke,  6  M.  &  G.  34. 
(r)  24  &  25  Vict.  o.  96,  s.  112. 

(«)  Bauhi  Y.  Matthews,  L.  B.»  2  G.  P.  684  ;  36  L.  J.,  H.  0.  93 ; 
16  W.  R.  839. 

(0  Fwcecit  V.  Fowler^  7  B.  &  0.  894. 
(«)  Strickland  y.  Ward,  7  T.  B.  633. 
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ORDERS. 

The  origmal  order,  as  in  oases  of  removal,  must 
be  produced  if  possible;  but  secondary  evidence 
may  be  given  of  it,  if  it  appears  that  the  party, 
whose  duty  it  is  to  produce  it,  has  been  served 
with  notice  (x).  Where  the  order  refers  to  proceed- 
ings which  are  not  strictly  judicial,  and  which  are 
also  esMnsic  to  the  controversy  between  the  parties, 
the  person  in  whose  custody  such  documentary  evi- 
dence is  must  be  subpoenaed  to  produce  it ;  and,  if 
he  refuse  to  appear,  secondary  evidence  caimot  be 
given,  but  the  recusant  witness  may  be  attached  (y). 


INQUISITIONS 

Are  in  the  nature  of  judicial  inquiries  into  matters  of 
public  importance ;  and  they  are  admissible  under  the 
limitations  which  have  been  abeady  discussed  in  the 
chapters  on  public  or  general  interests,  and  ancient 
possession. 

An  inquisition  of  lunacy  is  evidence  for  a  prisoner 
to  show  that  he  was  insane  when  he  committed  tho 
oflfence. 


ORDERS  AND  RULES  OF  THE  HIGH  COURT. 

The  orders  of  the  judges  of  the  High  Court  are 
proved  by  the  production  of  the  original  order,  signed 

{x)  JR.  V.  Jtistieea  of  PeUrhorough,  18  L.  J.,  H.  C.  79. 
\y)  B,  y.  Lla^fwthkf,  2  £.  ft  B.  940. 
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by  the  judge.    The  ooturt  takes  judicial  notioe  of  the 
signature. 

A  judge's  order  will  not  justify  a  party  in  ten- 
dering seoondary  evidence,  merely  because  the  order 
refers  to  it  as  if  it  were  primary.  Thus,  where  a 
judge's  order  required  a  party  to  admit  '*  a  copy  of  a 
letter,"  it  was  held  that  the  other  party  could  not 
give  it  in  evidence,  without  accounting  first  for 
the  non-production  of  the  original.  "The  judge's 
order,"  Lord  Denman  said,  "  secures  the  accuracy  of 
the  secondary  evidence,  but  does  not  give  it  the  effect 
of  primary  evidence  "  (s). 


CERTIFICATES. 

A  copy  of  a  record  of  any  public  fact  made  by  an 
officer  in  a  public  or  judicial  capacity,  and  strictly 
within  the  course  of  his  duty  (but  not  otherwise),  is 
generally,  and  in  many  cases  specially  by  statute, 
evidence  of  the  facts  which  it  purports  to  record ; 
but  a  mere  certificate  of  an  extra-judicial  fact,  or  of 
a  fact  which  the  officer  was  not  bound  to  record,  is 
inadmissible. 

In  criminal  law,  various  certificates  containing  the 
sabstance  of  the  original  record  are  evidence.  Thus, 
by  24  &  25  Yict.  o.  96,  s.  116,  it  is  enacted  that 
when  a  prisoner  is  charged  with  a  felony  or  misde- 
meanor, after  a  previous  conviction  for  a  felony  or 
misdemeanor,  the  first  offence  and  conviction  may 

(e)  Sharp  v.  Lamb,  II  A.  &  E.  806. 
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be  proved  by  a  certifioate,  oontaining  the  subsCanee 
of  the  original  reoord,  and  purporting  to  be  signed 
by  the  derk  of  the  court,  or  other  officer  having  the 
custody  of  the  records.  The  24  &  26  Vict.  c.  99, 
s.  37,  has  a  similar  provision  for  offences  against  the 
coin. 

So  the  14  &  15  Yict.  o.  99,  s.  13,  enacts  that 
whenever  it  may  be  necessary  to  prove  a  formal  con- 
viction or  acquittal  of  a  prisoner,  it  shall  not  be 
necessary  to  produce  the  original  record  or  a  copy ; 
but  it  shall  be  sufficient  to  produce  a  certificate  of 
such  former  conviction  or  acquittal,  purporting  to 
contain  the  substance  of  the  original  record,  and 
signed  by  the  clerk  of  the  court  or  other  proper 
officer. 

The  14  &  16  Vict.  c.  100,  s.  22,  enacts  that  in 
trials  for  perjury  or  subornation  of  perjury,  or  a  trial 
of  any  indictment  for  felony  or  misdemeanor,  a  cer- 
tificate of  the  trial  of  such  indictment,  purporting  to 
be  signed  by  the  clerk  of  the  court  or  of  the  records, 
shaU  be  sufficient  evidence  of  the  former  trial. 

Many  other  documents,  in  the  nature  of  copies  or 
certificates,  are  admissible  in  substitution  for  originals, 
oiper  86 f  by  virtue  of  special  acts;  but  the  limits  of 
this  work  permit  only  a  general  reference  to  them. 
They  are  generally  admissible  under  the  Docu- 
mentary Evidence  Acts,  but  are  also  in  many  cases 
made  specially  admissible  by  statute. 

A  certificate  by  two  justices  that  a  charge  of 
assault  and  battery  had  been  heard  and  dismissed, 
is  admissible,  under  24  &  25  Vict.  c.  100,  ss.  44 
and  46,  to  bar  all  subsequent  civil  and  criminal 
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piooeedings  for  the  eame  oaufle  (a),  and  under  the 
Juvenile  Offenders  Act  {b),  ss.  1  and  3,  a  siinilar  cer- 
tificate of  dismissal  or  conviction  by  two  justices  is 
CTidenoe  in  bar  of  all  subsequent  proceedings.  Under 
the  Larceny  Jurisdiction  Act  (c),  s.  12,  a  similar  cer- 
tificate has  the  same  effect. 


WRITS  AND  WARRANTS. 


These  must  be  proved,  until  they  are  returned, 
by  actual  production ;  but  after  their  return  they 
become  matters  of  record,  and  are  provable  by 
copies  (rf). 


ORDERS  AND  RULES  OF  INFERIOR  COURTS. 

Where  these  are  in  the  nature  of  a  record, 
they  will  be  subject  to  the  usual  rule,  and  may 
generally  be  proved  by  a  certified  exemplification  (e). 
Where  the  court  is  not  of  record,  the  books  con- 
taining the  proceedings  must  be  produced  and 
proved  by  the  proper  officer,  who  ought  to  be  sub- 
poenaed to  attend  with  him;  but  if  he  does  not 
attend,  or  if  he  refuses  to  produce  the  book  or 
dooTunent  containing  the  order  or  rule,  secondary 


(a)  Tunnieliffe  y.  Tedd,  5  G.  B.  653. 

\h)  10&liyiot.o.  82. 

(c)  18  &  19  Yiot.  0. 126. 

\d)  BqU.  N.  p.  234. 

(e)  Wooderttft  t.  K^tftiOBUm,  2  Atk.  817. 
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evidence  cannot  be  given,  but  the  officer  may  be 

attached  (/)• 


JOUBNALS  OF  THE  HOUSES  OF  LORDS  AND  COMMONS. 

The  journals  of  the  House  of  Lords,  it  being  a 
court  of  record,  have  always  been  provable  by 
copies  (g),  A  question  was  formerly  raised  whether 
the  journals  of  the  House  of  Commons  were  records 
or  not  (A),  but  it  was  decided  that  copies  of  them 
might  be  tendered  in  evidence.  Under  the  Docu- 
mentary Evidence  Acts  copies  of  the  journals  of 
either  House  are  admissible,  if  they  purport  to  be 
printed  by  certain  printers. 


BANKRUFTCY  PROCEEDINGS 


Are  proved  according  to  the  provisions  of  the  Bank- 
ruptcy Act,  1883  (t),  ss.  28, 30  and  132—8,  for  which 
see  the  Appendix.  The  132nd  section  provides  that 
a  copy  of  the  London  GtLzette  containing  any  notice 
inserted  therein  in  pursuance  of  this  act,  shall  be 
evidence  of  the  facts  stated  in  the  notice,  and  also 
that  the  production  of  a  copy  of  the  London  Ghizette 
containing  any  notice  of  a  receiving  order,  or  of  an 
order  adjudging  a  debtor  bankrupt,  shall  be  con- 


(/}  JR.  V.  LUinfaethly,  2  E.  &  B.  940. 
(g)  See  L(^d  Lufffinn't  case,  4  0.  &  F.  368. 
(h)  Wynne  t.  MiddUUmy  Bong.  693. 
(i)  46  k  47  Viot.  0.  82. 
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elufiLve  evidenoe  {k)  in  all  legal  proceedings  of  the 
due  making  and  date  of  the  order. 

The  effect  of  this  section  is  to  make  the  advertise- 
ment conolosiYe  eYidenoe,  not  only  as  regards  the 
peiBons  who  were  parties  to  the  bankruptcy  proceed* 
ingSy  but  also  as  against  other  persons  {e.g.^  the 
holder  of  a  bill  of  sale  executed  by  the  bankrupt)  of 
the  validity  of  the  adjudication  and  of  the  date 
thereof,  but  the  advertisement  has  no  such  effect  on 
proceedings  taken  for  the  purpose  of  questioning  or 
annulling  an  adjudication  (/). 


PBOBATBS — WILLS. 


A  probate  of  a  will  is  in  the  nature  of  a  judicial 
proceeding  or  record  of  the  court.  It  constitutes  the 
proper  legal  proof  of  title  in  an  executor  to  his  tes- 
tator's personalty,  and  is  conclusive  against  all  the 
world  (m).  It  is  a  copy  of  the  will,  sealed  with  the 
seal  of  the  Court  of  Probate,  and  attached  to  a  certi- 
ficate which  states  that  the  will  has  been  proved  and 
registered,  and  that  administration  of  the  goods  of 
the  deceased  has  been  granted  to  one  or  more  of  the 
executors  named  therein.  The  will  itself  is  not 
evidence  (n) ;  but  if  the  probate  be  lost,  either  it 
Dmy  be  proved  by  an  examined  copy,  or  the  court 

[Je)  See  JBx  parte  Learoyd^  L.  B.,  10  Ch.  D.  3 ;  48  L.  J.,  Bkcy. 
17 ;  27  W.  R.  277. 
(0  Bx parte  Geieel,  L.  B.,  22  Ch.  D.  436 ;  31  W.  B.  264. 
(m)  Allen  v.  Dundae,  3  T.  B.  125. 
(»)  Finney  y.  Unney^  8  B.  &  C.  335. 
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will  grant  an  exemplifioationy  but  not  another  pro- 
bate (o) ;  or  a  certified  copy  of  the  entry  in  the  act 
book,  under  14  &  15  Yict.  c.  99,  s.  14,  is  sufficient. 
The  act  book  itself  will  also  be  eyidenee,  without 
accounting  for  the  non-production  of  the  probate  (p) ; 
and  under  14  &  15  Yict.  c.  100,  s.  14,  an  unstamped 
copy  of  the  act  book  has  been  received  as  evidence 
of  probate,  to  prove  an  executor's  title  {q).  Where 
no  act  book  is  kept,  or  other  record  of  probates,  it 
appears  that  the  will  itself,  indorsed  with  the  ap- 
pointment of  the  executor,  will  be  evidence  (r). 
The  same  remarks  apply  to  letters  of  administra- 
tion (s). 

The  rule  is  that  (except  in  proceedings  for  the 
protection  of  the  assets)  no  notice  can  be  taken  of  an 
alleged  will  of  personal  estate,  unless  it  has  been 
proved  in  the  English  Probate  Court  or  in  a  colonial 
court  having  concurrent  jurisdiction  with  the  English 
Probate  Court.  In  a  case  where  the  main  questioiL 
was  as  to  the  liability  to  legacy  duty  of  the  personal 
estate  of  a  testator  whose  will  had  been  proved  in 
her  Majesty's  Supreme  Court  for  China  and  Japan 
at  Shanghai,  and  not  in  England,  Chitty,  J.,  held 
that  he  would  look  at  the  Shanghai  probate,  because 
the  Shanghai  Court  has,  from  its  constitution,  all 
such  jurisdiction  with  respect  to  the  property  of 
British  subjects  as  for  the  time  being  belongs  to  the 

(o)  Shepherd  v.  Shorthote,  1  Stra.  412. 
{p)  Cox  y.  AUinghamj  Jacob,  514. 
(q)  .Dorret  v.  Meux,  16  C.  B.  142. 
(r)  JDocY.  MetVy  7  A.  &  E.  240. 
(«)  Noel  T.  WellSy  I  Lev.  362. 
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Oourt  of  Probate  in  England  (t) ;  but  in  a  subse- 
quent case,  where  a  petitioner  asked  for  payment 
out  of  a  sum  of  money  to  which  he  was  entitled 
under  an  appointment  by  will,  Pearson,  J.,  held  that 
the  probate  of  the  will  in  the  Supreme  Court  of 
New  Zealand  was  not  sufficient  for  them  to  act 
upon,  but  that  an  EngUsh  probate  was  necessary. 
He  distinguished  the  last-mentioned  case  on  the 
ground  of  the  difference  in  the  nature  of  the  juris- 
diction of  the  Shanghai  Court  from  that  of  the  New 
Zealand  {u). 

In  the  case  of  a  will  relating  to  lands,  or  any 
description  of  realty,  it  was  necessary  formerly  to 
produce  the  original  will  (x) ;  but  now  a  deyise  of 
real  estate  may  be  proved  by  probate,  or  a  sealed 
office  copy  from  the  Court  of  Probate.  In  this  case 
the  person  tendering  the  evidence  must  give  ten  days^ 
notice  before  trial  to  the  other  party,  who  may,  in  four 
days  after  receipt  of  such  notice,  give  a  counter- 
notioe  that  he  disputes  the  validity  of  the  devise,  and 
that  the  original  must  be  produced  (y).  Even  in  the 
absence  of  a  counter-notice  the  probate  is  only  primA 
facie  evidence  (z).  Where  a  will  relating  to  land  in 
England  had  been  proved  in  the  Supreme  Court  of 
the  Colony  of  Yictoria,  HaU,  V.-C,  accepted  letters 

(0  In  re  TootaVi  Trusts^  L.  B.,  23  Ch.  D.  632 ;  62  L.  J.,  Ch. 
664 ;  32  W.  R.  663. 

(«)  Ex  parte  Limehouse  Board  of  JTorkt,  In  re  Vallancey  L.  B.,  24 
Ch.  Div.  177 ;  62  L.  J.,  Ch.  791 ;  32  W.  B.  387. 

(*)  Doe  V.  Calvertf  2  Camp.  389. 

(y)  20  &  21  Vict.  0.  77,  88.  64,  66. 

(s)  BarracUntgh  v.  Greenhouf/h,  L.  B.,  2  Q.  B.  612;  36  L.  J., 
Q.  B.  251.  , 
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testunonial  under  the  seal  of  that  oourt  as  saffideiit 
evidenoe  for  the  ptirposes  of  a  preliminary  judgment 
in  a  partition  action.  He  intimated,  however,  that 
the  further  proof  might  be  insisted  on  at  a  later 
stage  of  the  action,  although  probably  at  the  cost  of 
the  party  insisting  (a). 

To  prove  a  will  of  land  against  the  heir,  all  the 
witnesses  must  be  called  (6),  unless  one  of  them  is 
dead,  or  abroad,  or  insane,  or  has  not  been  heard  of  for 
many  years,  when  his  evidence  will  be  dispensed 
with,  or  imless  the  heir  admits  it,  when  the  oourt 
will  establish  it  without  declaring  it  to  be  well 
proved ;  but  where  the  action  is  by  the  heir  against 
the  devisee,  the  latter  is  not  required  to  produce  all 
the  witnesses  (c). 

In  all  other  cases,  to  prove  a  will  it  is  suffioient  to 
oaU  one  of  the  witnesses  who  can  speak  to  the  at- 
testation (d) ;  and  who  can  testify  either  that  he  saw 
the  testator  sign,  or  that  he  heard  him  acknowledge 
to  the  witness,  or  in  his  presence,  that  the  will  is 
his  {e).  The  witnesses  must  also  have  subsoribed 
either  actually  in  the  presence  of  the  testator^  or  so 
near  to  him  that,  although  he  did  not  see  them  sign, 
he  might  have  seen  them  without  the  necessity  of 
locomotion.  Thus,  where  the  witnesses  were  in  one 
room,  and  the  testator  in  another;  and  the  latter. 


(«)  Waits  V.  Bingley,  L.  B.,  21  Ch.  Div.  674 ;  61  L.  J.,  Ch.  661 ; 
30  W.  B.  698. 

(b)  BootU  y.  Blundell,  19  Yes.  494. 
\e)  Tathatn  v.  JFriffht,  2  R.  &  M.  1. 
(rf)  Bun.  N.  P.  264. 
(«)  Stonchouu  v.  Evelyn,  3  P.  Wms.  113. 
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althoiigli  he- did  not  see  them  sign,  might  haye  seen 
them  through  a  window,  the  will  was  held  good  (/) : 
but  not  so  where  the  testator  could  not  have  seen  them 
without  changing  his  position  (g).  To  obtain  pro- 
bate of  a  will  it  is  of  course  necessary  to  call  one  of 
the  attesting  witnesses  (A),  although  it  is  not  neces- 
sary to  call  both  ($) ;  but  if  one  is  called  and  f  cdls  to 
prove  the  execution,  the  other  must  be  ccdled,  if 
possible,  although  he  may  be  known  to  be  adverse  to 
the  party  producing  him  (k) ;  and  if  a  witness  gives 
evidence  against  a  will,  he  may  be  contradicted  by 
other  evidence,  or  it  may  be  shown  that  he  has  an 
adverse  interest  (/).  Where  all  the  witnesses  swear 
the  will  was  not  duly  executed,  other  evidence  is 
admissible  to  support  it  (m).  The  presumption  of  due 
execution  often  operates  to  prove  a  will  (n). 

If  the  witnesses  are  dead,  their  handwriting  must 
be  proved,  unless  the  wiU  is  thirty  years  old,  in 
which  case  it  is  said  to  prove  itself  (o) ;  that  is,  if  it 
is  produced  from  the  proper  custody,  and  is  other- 
wise apparently  authentic,  it  will  be  presumed  to  be 


(/)  Shirgs  T.  GUueoek,  2  Salk.  688. 

(g)  Doe  v.  Manifold,  1  H.  Jb  S.  294. 

Ih)  Bowman  Y,  Hodgson,  L.  B.,  1  P.  &  D.  362 ;  36  L.  J.,  P.  &  M. 
124. 

(i)  Beltaon  t.  Sheats,  1  S.  &  T.  140. 

{*)  Cola  V.  Coles,  L.  R.,  1  P.  &  D.  70 ;  36  L.  J.,  P.  &  Iff.  40; 
14  W.  R.  290. 

(/)  Ibid. 

\m)  See  Wright  v.  Sogers,  L.  R.,  1  P.  &  D.  678 ;  38  L.  J., 
P.  &  M.  67 ;  17  W.  R.  833. 

(fi)  Vide  sapza,  p.  88. 

(o)  EancliffY,  Perkine,  Dow.  202. 
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BO,  even  thougli  there  are  oircumstanoeB  which  would 
lead  to  the  inference  that  it  has  been  cancelled  (p). 
The  thirty  years  are  computed  from  the  date  of  the 
will  (q).  In  such  a  case  it  is  not  necessary  to  call 
any  one  of  the  alleged  witnesses,  even  though  they 
appear  to  be  living  (r). 


AWARDS. 

An  award  is  conclusive  evidence  of  aU  the  sub- 
stantial matters  to  which  the  submission  refers,  as 
between  the  parties  to  the  submission,  but  not  as  to- 
third  parties  (s). 

In  proving  an  award,  the  first  step  is  to  prove  the 
submission  to  the  reference.  If  the  submission  is  a 
written  agreement,  the  execution  by  all  the  parties, 
including  the  party  who  relies  on  it,  must  be  strictly 
proved  (t) ;  but  if  the  submission  is  by  a  rule  of 
court  or  judge's  order  in  an  action,  it  will  be  suffi- 
cient to  produce  the  rule  or  order,  and  then  to  prov& 
the  award  {u).  When  the  submission  contains  any 
special  powers  which  have  been  exercised,  e,  ^.,  to 
enlarge  the  time,  or  appoint  an  umpire,  the  instru- 
ment by  which  such  power  has  been  exercised  must 
be  proved,  in  addition  to  the  submission  and  prior  to 


{p)  Andrews  v.  Mottley^  12  C.  B.,  N.  S.  626. 
{q)  M*Kenire  v.  Fraser,  9  Ves.  6. 
I  (r)  Doe  Y,  WaOey,  8  B.  &  C.  22. 

(a)  Lady  Wenman  y.  Maekenziey  5  E.  &  B.  447. 

(0  Ferrit  v.  Owen,  7  B.  &  C.  427;  Brazin  v.  Jones,  8  B.  &  C.  124. 

(«)  Gisborne  v.  Hart,  5  M.  &  W.  60. 
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the  proof  of  the  award ;  and  a  recital  in  the  award  of 
the  exercise  of  the  power  will  not  be  sufficient  (x). 
The  award  must  also  be  proved  to  have  been  duly 
executed.  When  there  are  several  arbitrators,  it 
fihould  be  shown  that  all  signed  in  the  presence  of 
each  other ;  and  even  where  the  award  is  to  be  valid, 
although  signed  by  only  one,  or  less  than  the  actual 
number  of  arbitrators,  it  should  appear  that  all  who 
have  not  signed  have  been  required  to  attend  (y). 
Awards  by  public  officers  are  received  with  less 
stringent  proof,  on  the  principle  omnia  prcesumuntur 
riti  esse  acta  (z) .  Thus,  under  several  of  the  Indosure 
Acts,  awards  made  by  the  commissioners  are  made 
<X)nclu8ive  evidence  that  all  statutory  preliminaries 
have  been  observed  {a). 


(x)  Still  T.  Halford,  4  Camp.  17. 

(y)  Staluwth  V.  Inns,  13  M.  &  W.  466 ;  Wright  v.  Graham^  3 
Ex.  181. 

(z)  M,  V.  Haslingfleld,  2  M.  &  S.  568. 

(a)  See  41  Gko.  3,  c.  109,  8.  85 ;  3  &  4  Yiot.  c.  31,  s.  1 ;  8  &  9 
Tict.  c.  118,  8.  105. 


**•  A  A. 
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CHAPTER  m. 

PUBLIC  NON-JUDICIAL  TVRITINGS. 

Public  writings,  which  axe  not  of  a  judicial  character, 
are  evidence  of  the  matters  which  they  purport  to 
declare ;  provided  they  appear  to  have  been  obtained 
from  proper  custody,  i,  e.y  from  a  place  where  it  is 
reasonable  to  presume  that  they  would  be  deposited, 
if  authentic. 

The  question  of  proper  custody  under  this  head 
applies  more  exclusively  to  the  case  of  such  ancient 
documents  as  were  considered  incidentally  in  the 
ninth  and  tenth  chapters  of  this  work ;  and  it  will 
be  sufficient  to  refer  to  those  chapters  for  the  prin- 
ciples which  regulate  the  admissibility  and  effect 
of  ancient  charters,  grants,  terriers,  inquisitions,  or 
surveys.  On  the  general  question  as  to  what  con- 
stitutes a  proper  place  of  custody,  see  supray  p.  184. 

The  proof  of  public  non-judicial  documents  is  now 
chiefly  regulated  by  the  Law  of  Evidence  Amend- 
ment  Act,  1851  (a),  s.  14  of  which  enacts  that 
"  whenever  any  book  or  other  document  is  of  such  a 
public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  and  no 
statute  exists  which  renders  its  contents  provable  by 

(a)  14  &  16  Vict.  c.  99. 
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a  copy ;  any  copy  thereof,  or  extract  therefrom,  shall 
be  admissible  in  evidence  in  any  court  of  justice,  or 
before  any  person  now  or  hereafter  having  by  law 
or  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  provided  it  be  proved  to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to 
be  signed  and  certified  as  a  true  copy  or  extract  by 
the  officer  to  whose  custody  the  original  is  entrusted, 
and  which  officer  is  hereby  required  to  furnish  such 
certified  copy  or  extract  to  any  person  applying  at 
a  reasonable  time  for  the  same,  upon  payment  of  a 
reasonable  sum  for  the  same,  not  exceeding  f ourpence 
for  every  folio  of  ninety  words." 

Under  this  section  it  has  been  held  that  an  un- 
stamped copy  of  an  act-book  of  the  Ecclesiastical 
Court  is  evidence  of  probate  to  prove  executor- 
ship (i).  So  the  journals  of  the  House  of  Lords, 
entries  in  the  books  of  tax-collectors,  commissioners 
of  the  excise  or  customs,  secretaries  of  state,  munici-^ 
pal  or  parliamentary  electors,  which  were  provable 
before  the  act  by  examined  copies,  may  now  be 
proved  either  by  examined  or  certified  copies  imder 
the  act.  So  charters,  letters-patent,  grants  from  the 
Crown,  pardons  and  commissions,  may  be  proved 
either  by  originals,  or  examined  or  certified  copies ; 
or  also,  as  it  seems,  by  exemplifications  under  the 
great  seal.  As  to  royal  proclamations,  orders  in 
Council,  and  orders  of  Government  departments,  see 
9upra^  p.  319.  As  to  proclamations,  treaties,  &c.,  of 
foreign  states  or  colonies,  see  mpra^  p.  339. 


[b)  Dorrrt  r.  MeuXy  16  C.  B.  142. 

A  a2 
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The  14  &  15  Vict.  c.  19,  s.  14,  cited  above,  lias 
virtnally  superseded  the  8  &  9  Yict.  o.  113,  s.  1  (the 
Documentary  Evidence  Act,  1845),  as  far  as  it  refers 
to  public  documents :  but,  as  the  two  acts  are  con- 
strued cumulatively,  and  as  the  earlier  act  extends  to 
some  private  documents,  it  is  subjoined. 

The  Documentary  Evidence  Act,  1845  (c),  s.  1, 
provides  that — "  Whenever  by  any  act  now  in  foroe, 
or  hereafter  to  be  in  force,  any  certificate,  official  or 
public  document,  or  document  or  proceeding  of  any 
corporation  or  joint-stock  or  other  company,  or  any 
certified  copy  of  any  document,  bye-law,  entry  in 
any  register,  or  other  book,  or  of  any  other  proceed- 
ing, shall  be  receivable  in  evidence  in  any  judicial 
proceeding,  the  same  shall  respectively  be  admitted 
in  evidence,  provided  they  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  or  signed  alone,  as 
required,  or  impressed  with  a  stamp  and  signed  as 
directed  by  the  acts  made  or  hereafter  to  be  made, 
without  any  proof  of  the  seal  or  stamp,  where  a  seal 
or  stamp  is  necessary,  or  of  the  signature,  or  of  the 
official  character  of  the  person  appearing  to  have 
signed  the  same,  and  without  any  further  proof,  in 
every  case  in  which  the  original  record  would  have 
been  received  in  evidence." 

The  effect  of  these  enactments,  as  to  documents  of 
a  public  nature,  is  to  allow  the  substitution  of  certi- 
fied or  examined  copies  in  all  cases  in  which  the 
original,  if  produced,  would  be  evidence. 

Whenever,  therefore,  it  is  proposed  to  tender  an 

{e)  8  &  9  Vict.  c.  113. 
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examined  or  certified  copy  of  a  public  document  in 
the  place  of  an  original,  the  practical  question  is, 
whether  the  original  is  such  a  public  document  as  is 
intrinsically  evidence  j!?^  se  {d). 

It  must  be  remembered  that,  notwithstanding  the 
Documentary  Evidence  Acts,  and  the  14  &  15  Yict. 
c.  88,  8.  14,  there  are  numerous  cases  in  which  the 
originals  of  documents,  apparently  of  a  public  nature, 
must  still  be  produced,  and  where  neither  certifi- 
cates nor  examined  copies  are  admissible.  A  con- 
siderable degree  of  vagueness  still  attaches  even  to 
many  oases  in  which  certified  or  examined  copies 
are  clearly  admissible ;  and  it  should  be  remembered 
that,  whenever  a  doubt  exists  as  to  whether  a  docu- 
ment is  public  or  private,  the  prudent  and  the  right 
course  will  be  to  be  provided  with  the  originals. 

Where  a  public  document  or  mark  requires  to  be 
authenticated,  it  may  be  proved  by  any  expert  and 
credible  witness.  Thus  the  Post-Office  mark  may 
be  proved  by  any  post-master,  or  by  any  one  who  is 
in  the  habit  of  receiving  letters  by  the  post  {e). 

Those  descriptions  of  public  documents  which  are 
practically  most  important  will  now  be  considered. 
First:— 

BEGISTEHS  OF  BIRTHS,  MARRIAGES  AND  DEATHS. 

^'  Parish  registers  are  in  the  nature  of  records,  and 
need  not  be  produced,  or  proved  by  subscribing  wit- 
nesses" (/).     They  are  therefore  provable  under  the 

(d)  Zimeff  y.  XtitMy,  29  L.  J.,  P.  &  M.  128. 

(e)  Abbey  y.  ZiU,  6  Bing.  299. 

(/)  Per  Lord  MaiiBfifl1<l,  Birt  y.  JSarlow,  Doug.  172. 
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14  &  16  Viot.  c.  19,  s.  14,  by  copies  purporting  to 
be  signed  by  tbe  inoxunbents  of  the  parishes  (g). 

It  should  appear  that  the  original  is  in  the  proper 
custody,  which,  in  the  case  of  marriage,  baptismal, 
and  death   registers,  is  with   the  incumbent,  and 
not  the  parish  clerk  (A).     The  register,  or  the  copy, 
as  the  case  may  be,  is  only  proof  of  the  fact  of  a 
marriage,  or  a  birth,  or  a  death,  of  a  person  or 
persons  therein  named.      It  is  no  evidence  of  the 
identity  of  a  party ;  nor  is  a  baptismal  registry  evi- 
dence of  the  date  of  the  birth  (i),  but  it  is  of  age  (y)« 
Identity  must  be  shown  extrinsically ;  in  the  case 
of  a  marriage,  either  by  proving  the  handwriting  of 
the  parties,  or  by  calling  a  witness  who  was  present 
at  the  marriage  (k) ;  but  the  handwriting  may  be 
spoken  to  without  producing  the  register  (/). 

By  the  52  Geo.  3,  c.  146,  s.  7,  verified  copies  of  all 
registers  of  baptisms  and  burials  are  to  be  sent  yearly 
by  all  ministers  to  the  registrar  of  their  diocese ;  and 
by  the  6  &  7  Will.  4,  c.  86,  s.  38,  « the  Eegistrar- 
General  shall  cause  to  be  sealed  or  stamped"  with 
the  seal  of  his  office,  ^^  all  certified  copies  of  entries 
given  in  his  said  office:  and  aU  certified  copies  of 
entries  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  said  register  office  shall  be  received  as 


(ff)  In  re  SdlVs  JSatate,  9  Hare,  App.  xri. 
(A)  Doe  ▼.  Fowler,  19  L.  J.,  Q.  B.  161. 
(i)  In  re  WintU,  L.  R.,  9  Eq.  873  ;  18  W.  R.  394. 
(/)  R.  V.  Weaver,  L.  R.,  2  C.  C.  R.  86 ;  43  L.  J.,  M.  C.  13 ;  22 
W.  R.  190. 

(*)  Bin  V.  Barlow,  Doug.  272. 
(/)  Sayer  y.  Oloeeop,  2  Exoh.  409. 


PUBLIC  NON-JUDICIAL  WRITINGS.  359 

^ividenoe  of  the  birth,  death  or  manriage  to  which  the 
same  relates,  without  any  further  or  other  proof  of 
«uoh  entry ;  and  no  certified  copy  purporting  to  be 
given  in  the  said  office  shall  be  of  any  force  or  effect 
which  is  not  sealed  or  stamped  as  aforesaid."    The 
same  act  (s.   36),  directs  "every  rector,  vicar  or 
curate,"  and  every  registered  officer,  to  allow  searches 
to  be  made  in  "  any  register  book  in  his  keeping," 
and  to  give  certified  copies  of  entries  for  a  stated  fee. 
Similar   provisions    are  established  with  regard  to 
non-parochial  registers,  by  the  3  &  4  Vict.  o.  92, 
8.  9,  subject  to  regulations  as  to   notice;  but  in 
criminal  cases  the  original  register  or  record  must  be 
produced   (s.   17).    As  to  Scotch   marriages  since 
1856,  see  19  &  20  Vict.  c.  96.    As  to  Irish  mar- 
liages,  see  7  &  8  Vict.  c.  81,  incorporated  with  and 
amended  by  26  &  27  Vict.  c.  27 ;  33  &  34  Vict. 
<J.  110 ;  and  36  &  37  Vict.  c.  16.    As  to  marriages 
before  British  consuls,  see  12  &  13  Vict.  c.  68,  and 
31  &  32  Vict.  c.  61.     The  books  kept  among  the 
archives  of  the  East  India  Company,  professing  to 
contain  authenticated  copies  of  a  register  of  marriages 
celebrated  in  India,  kept  under  the  authority  of  the 
East  India  Company,  have  been  admitted  as  evidence 
of  marriages  contracted  in  India  (m). 

By  the  Begistration  of  Burials  Act,  1864  (w), 
register  books  kept  imder  the  act,  or  copies,  are 
•evidence  of  the  burials  entered  therein. 

By  8.  38  of  the  Births  and  Deaths  Begistration 


(w)  Ratcliffy,  RaUliff,  1  S.  &  T.  467. 
(«)  27  &  28  Viot.  0.  97. 
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Act,  1874  (o),  it  ia  provided  that  an  entry  or  certified 
copy  of  an  entry  of  a  birth  or  death  under  the 
Registration  Acts,  1836  and  1874,  is  not  to  be  evi- 
dence of  a  birth  or  death  unless  it  purports  to  be 
signed  by  some  person  professing  to  be  the  informant, 
and  to  be  a  person  required  by  law  to  give  informa- 
tion to  the  registrar  concerning  the  birth  or  death,  or 
purports  to  be  made  on  a  coroner's  certificate,  or  in 
pursuance  of  the  provisions  of  the  act  as  to  registrar 
tion  of  births  and  deaths  at  sea.  Copies  of  the  re* 
gisters  of  baptisms  kept  in  India  by  order  of  the 
Government  of  India  are  admissible  in  evidence  {p). 


PATENTS,  DESIGNS  AND  TRADE  MARES. 

Sect.  23  of  the  Patents,  Designs  and  Trade  Marks 
Act,  1883  {q)y  provides  that  "  the  register  of  patents 
shall  be  primd  facie  evidence  of  any  matters  by 
this  Act  directed  or  authorized  to  be  inserted 
therein." 

By  s.  55,  ^'  The  register  of  designs  shall  be  primd 
facie  evidence  of  any  matters  by  this  act  directed 
or  authorized  to  be  inserted  therein." 

By  s.  76,  "  The  registration  of  a  person  as  pro* 
prietor  of  a  trade  mark  shall  be  primd  facie  evidence 
of  his  right  to  the  exclusive  use  of  the  trade  mark^ 


(o)  37  &  38  Viot.  o.  88. 

(p)  Quern's  Froetory,  Fry,  L.  R.,  4  P.  D.  230  ;  48  L.  J.,  P.  D. 
&  A.  68. 

(q)  46  &  47  Viot.  0.  67, 
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and  shall,  after  the  expiration  of  five  years  from  the 
date  of  the  registration,  be  conolusive  evidence  of  hia 
light  to  the  «xeliisiye  use  of  the  trade  mark,  subject 
to  the  provisions  of  this  act." 

By  s.  84,  the  impressions  of  the  seal  of  the  Patent 
Office  are  to  be  judicially  noticed  and  admitted  in 
evidence. 

By  8.  89,  "  Printed  or  written  copies  or  extracts^ 
purporting  to  be  certified  by  the  Comptroller,  and 
sealed  with  the  seal  of  the  Patent  Office,  of  or  from 
patents,  specifications,  disclaimers  and  other  docu- 
ments in  the  Patent  Office,  and  of  or  from  registers 
and  other  books  kept  there,  shall  be  admitted  in  evi- 
dence in  all  courts  in  her  Majesty's  dominions,  with- 
out further  proof  or  production  of  the  originals/' 

By  s.  96,  ^^  A  certificate,  purporting  to  be  under 
the  hand  of  the  comptroller,  as  to  any  entry,  matter 
or  thing  whict  he  is  authorized  by  this  act,  or  any 
general  rules  made  thereunder,  to  make  or  do,  shall 
be  primd  facie  evidence  of  the  entry  having  been 
made,  and  of  the  contents  thereof,  and  of  the  matter 
or  thing  having  been  done  or  left  undone*" 


COPYEIGHT. 

The  Copyright  Amendment  Act,  1842  (r),  s.  11  («), 
enacts,  that  a  register  of  "  the  proprietorship  in  the 

(r)  6  &  6  Vict.  0.  46. 

(«)  Thfise  proyisioiis  are  mooiporated  by  reference  into  the 
International  Copyright  Act,  1844  (7  &  8  Vict.  o.  12)»  and  into 
the  Copyright  of  Works  of  Art  Act,  1862  (25  &  26  Vict.  o.  68). 


362  LAW  OF  EVIDENCE. 

copyright  of  books  and  assignment  thereof,  and  in 
dramatio  and  musical  pieces,  whether  in  manuscript  or 
otherwise,  and  licences  affecting  such  copyright,  shall 
be  kept  at  the  Hall  of  the  Stationers*  Company,"  and 
shall  be  open  to  inspection  of  any  person,  on  the  pay- 
ment of  one  shilling  for  every  entry  searched  for.  The 
proper  officer  is  empowered  to  give  a  certified  copy 
imder  his  hand,  and  impressed  with  the  stamp  of  the 
company,  of  any  such  entry ;  which  copy  shall  be 
received  as  evidence  in  all  courfB,  and  osprimd  facie 
proof  of  the  proprietorship  or  assignment  of  copy- 
right or  licence,  as  therein  expressed,  but  subject  to 
be  rebutted  by  other  evidence  {t) ;  and,  in  cases  of 
dramatic  or  musical  pieces,  such  copy  shall  be  primd 
facte  proof  of  the  right  of  representation  or  per- 
formance, subject  to  be  rebutted  as  aforesaid. 

By  s.  24,  no  proprietor  of  a  copyright  in  any 
book  first  published  after  the  passing  of  the  act,  can 
take  any  legal  proceedings  for  infringement  of  such 
copyright,  unless  it  is  registered.  "  Book  "  indudes 
^*map"  (tt).  The  name  of  the  author  or  composer 
must  be  correctly  stated  on  the  register  («?),  as  well 
as  the  day  of  publication,  and  the  names  of  the  pub- 
lishers, or  their  firm  (x). 

The  15th  section  of  the  Newspaper  libel  and 


(0  See  Zueoi  v.  Cooke,  L.  R.,  13  Ch.  D.  872 ;  28  W,  R.  439. 

(m)  Stanmrd  v.  Lee,  L.  B.,  6  Ch.  346 ;  40  L.  J.,  Ch.  489 ;  19 
W.  R.  616. 

(r)  Wood  Y.  Booaey,  L.  R.,  3  Q.  B.  223 ;  37  L.  J.,  Q.  B.  84 ;  16 
W.  R.  485. 

(z)  Low  ▼.  Boutledge,  33  L.  J.,  Ch.  717 ;  12  W.  R.  1069. 
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Begistration  Act,  1881  (y),  provides  that  "Any  copy 
of  an  entry  in  an  extract  from  the  regLster  of 
newspaper  proprietors,  purporting  to  be  certified  by 
the  registrar  or  his  deputy  for  the  time  being,  or 
under  the  official  seal  of  the  registrar,  shall  be 
received  as  conclusive  evidence  of  the  contents  of 
the  said  register  of  newspaper  proprietors,  so  far  as 
the  E^ame  appear  in  such  copy  or  extract,  without 
proof  of  the  signature  thereto  or  of  the  seal  of  office 
affixed  thereto,  and  every  such  certified  copy  shall 
in  all  proceedings,  dvil  or  criminal,  be  accepted  as 
sufficient  primd  facie  evidence  of  all  the  matters  and 
things  thereby  appearing,  unless  and  until  the  con- 
trary thereof  be  shown." 


BEGISTER  OF  VOTERS  AND  POLL  BOOKS. 

The  Parliamentary  Registration  Act,  1843  (s)  pro- 
vides (sect.  79),  that  the  register  of  voters  under  that 
act  shall  be  conclusive  evidence  that  the  persons 
named  therein  continue  to  have  the  qualifications 
which  are  annexed  to  their  names.  It  has  been  held 
by  the  Court  of  Common  Pleas  that,  though  the 
Ballot  Act,  1872  (a),  has  repealed  sect.  98  of  the 
Begistration  Act,  the  register  is  conclusive  not  only 
on  the  returning  officer,  but  also  on  every  tribunal 
which  has  to  inquire  into  elections,  except  only  in 


( jr)  44  &  46  "Vlot.  0.  60. 
(«)  6  &  7  Vict.  0.  IS. 
(a)  36  &  36  Viot.  o.  33. 


364  LAW  OF  EVIDENCE. 

the  case  of  persons  prohibited  from  voting  by  any 
statute  or  the  Common  Law  of  Parliament  (b). 

Office  copies  of  poll  books,  issued  by  the  clerk  of 
the  Crown,  or  his  deputy,  axe  evidence  in  all  courts 
of  law,  in  actions  for  bribery  or  personation,  or  for 
any  other  purpose  whatsoever  (c). 


SHIPPING  KEOISTEKS. 

Shipping  registers,  or  declarations  made  in  pur- 
suance of  the  Shipping  Act,  with  regard  to  the 
ownership,  registry,  &c.,  of  British  ships,  may  be 
proved  under  the  Merchant  Shipping  Act,  1854  (i)> 
primd  fackj  either  by  original  or  examined  oopies, 
or  copies  certified  by  the  registrar  or  other  proper 
officer.  By  the  277th  section  of  the  act,  all  shipping 
masters  and  officers  of  customs  are  to  take  charge  of 
all  documents,  which  they  receive  under  the  act,  and 
transmit  them,  if  required,  to  the  Begistrar-G^neral 
of  Seamen,  who  may  either  be  required  to  produce 
the  same,  or  may  give  certified  copies,  which  are  to 
have  all  the  effect,  in  evidence,  of  originals.  So,  aU 
entries  in  official  log-books  are  admissible  under  the 
same  act. 


{b)  Stowe  V.  JoUife,  L.  R.,  9  C.  P.  734  ;  43  L.  J.,  C.  P.  265 ;  22 
W.  R.  911. 

(<?)  6  &  7  Viot.  o.  18,  8.  94. 
id)  17  &  18  Vict.  c.  104. 
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CORPORATIONS. 

These  are  not  strioUy  sooieties  of  a  public  nature, 
for  the  purposes  of  evidence ;  but  they  will  be  con- 
veniently considered  here  as  being  of  a  quasi  public 
nature,  and  as  connected  with  the  principles  of  joint- 
stock  company  evidence. 

Corporation  books  are  evidence  to  prove  entries  of 
a  public  character  (e),  but  not  to  prove  transactions 
of  the  corporation  with  the  public  (/).  They  appear 
to  be  evidence  in  the  nature  of  admissions  between 
members  of  the  corporation  (g) ;  but  not  of  the  rights 
and  privileges  of  the  corporation  against  strangers  (A). 
Where  such  books  are  tendered  as  evidence,  under 
8.  14  of  the  Law  of  Evidence  Amendment  Act, 
1851  (e),  they  must  appear  to  be  of  such  a  public 
nature  as  the  act  intends,  in  order  to  admit  of  the 
substitution  of  examined  or  certified  copies  for  the 
production  of  the  original;  but,  generally,  they 
appear  to  be  inadmissible  unless  rendered  admissible 
by  statute. 

By  the  Municipal  Corporations  Act,  1882  (A;), 
8.  22  (5)  and  (6),  ^*  A  minute  of  proceedings  at  a 
meeting  of  the  council,  or  of  a  committee,  signed  at 
the  same  or  the  next  ensuing  meeting,  by  the  mayor 
or  by  a  member  of  the  council  or  of  the  committee, 


(«)  3£arriag»  y.  LatDrenc€j  3  B.  &  A.  144. 

(/)  Gibbon's  cote,  17  How.  St.  Tr.  810. 

(g)  mUy,  ManehuUr  Waterworks  Co.,  2  B.  &  Ad.  644. 

(A)  Mayor  of  London  y.  Lynn,  2  H.  Bl.  214,  n. 

(t)  14  &  16  Vict.  c.  99. 

\k)  45  &  46  Vict.  c.  60. 
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deBoribing  himself  as  or  appearing  to  be  chairman  of 
the  meeting  at  which  the  minute  is  signed,  shall  be 
received  in  evidence  without  further  proof ;  until  the 
contrary  is  proved  every  meeting  of  the  council,  or 
of  a  committee,  in  respect  of  the  proceedings  whereof 
a  minute  has  been  so  made,  shall  be  deemed  to  have 
been  duly  convened  and  held,  and  all  the  members 
of  the  meeting  shall  be  deemed  to  have  been  duly 
qualified,  and,  where  the  proceedings  cure  proceedings 
of  a  committee,  the  committee  shall  be  deemed  to 
have  been  duly  constituted,  and  to  have  had  power 
to  deal  with  the  matters  referred  to  in  the  minutes." 


JOINT-STOCK  COMPANIES. 

The  proceedings,  contracts,  &c.,  of  public  com* 
panies  in  reference  to  the  law  of  evidence,  are  sub- 
ject to  the  provisions  of  several  recent  statutes,  of 
which  the  principal  is  the  Companies  Act,  1862  (/). 

For  the  sections  of  this  act  dealing  with  evidence^ 
see  the  Appendix. 

It  may  be  observed  that  where  a  document  is 
tendered,  purporting  to  be  sealed  by  the  seal  of 
a  company  or  corporation,  the  genuineness  of  the 
seal  must  be  proved  by  some  one  who  knows  it  (iw), 
unless  it  be  the  seal  of  the  Corporation  of  Lon- 


(/)  25  &  26  Vict.  c.  89. 

{m)  Moisea  v.  Thornton,  8  T.  B.  207. 
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don  (n),  or  the  seal  of  the  Apothecaries  Companj^ 
which  prove  themselyes  (o). 


BYE-LAWS, 

These    are  quasi   public    documents,  which   are 
generally  regulated  by  particular  statutes  or  charters. 
They  appear  to  be  generally  within  the  spirit  of  the 
documentary  Evidence  Acts  and  the  Law  of  Evi*^ 
dence  Amendment  Act,  1851.    Their  validity  depends, 
primarily,  on  their  conformity  to  the  powers  given 
by  special  acts,  or  to  the  provisions  of  the  Companies 
C3.auses  Consolidation  Act,  1845  (p),  sect.  12  of  which 
empowers  a  company  "  from  time  to  time  to  make 
such  bye-laws  as  they  think  fit  for  the  purpose  of 
regulating  the  conduct  of  the  officers  and  servants  of 
the  company  and  for  providing  for  the  due  manage- 
ment of  the  affairs  of  the  company  in  all  respects 
whatsoever,  and  from  time  to  time  to  alter  or  repeal 
any  such  bye-laws  and  make  others,  provided  such 
bye-laws  be  not  repugnant  to  the  laws  of  that  part 
of  the  United  Kingdom  where  the  same  are  to  have 
efEect,  or  to  the  provisions  of  this  or  the  special  act ; 
and  such  bye-laws  shall  be  reduced  into  writing  and 
shall  have  affixed  thereto  the  common  seal  of  the 
company,  and  a  copy  of  such  bye-laws  shall  be  given 
to  every  officer  and  servant  of  the  company  affected 
thereby."     It  is  provided  (sect.  127)  that  the  pro- 
duction of  a  written  or  printed  copy  of  the  bye-laws 
of  the  company,  having  the  common  seal  of  the 


{n)  Doe  v.  Matti,  1  Esp.  63. 
(o)  14  &  15  Vict.  c.  99,  s.  8. 
Ip)  8  &  9  Vict.  c.  16. 
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oompany  affixed  thereto,  shall  be  suffioient  eyidenoe 
of  STich  bye-laws  in  all  cases  of  prosecution  under  the 
same. 

A  railway  bye-law  will  not  be  binding  on  strangerSy 
unless  it  has  been  approved  by  the  Board  of  Trade 
or  Commissioners  of  Railways,  or  other  proper 
officer  (j))y  nor  generally,  unless  it  is  proved  to  have 
come  actually  or  constructively  to  the  notice  of  the 
party  who  is  to  be  affected  by  it  {q).  Where  such 
bye-law  is  good,  or  where  a  statutory  notice  has  been 
affixed  imder  the  Carriers  Act,  it  will  be  sufficient, 
apparently,  to  prove  that  such  a  bye-law  or  notice 
was  duly  affixed,  and  then  to  prove  an  examined 
oopy,  for  it  will  be  a  public  document  within 
sect.  14  of  the  Law  of  Evidence  Amendment  Act, 
1851  (r). 

By  the  Municipal  Corporations  Act,  1882  («), 
fleet.  24,  "  the  production  of  a  written  copy  of  a  bye- 
law  made  by  the  council  under  this  act,  or  imder  any 
former  or  present  or  future  general  or  local  act  of 
parliament,  if  authenticated  by  the  corporate  seal, 
flhall,  until  the  contrary  is  proved,  be  sufficient  evi- 
dence of  the  due  making  and  existence  of  the  bye- 
law,  and,  if  it  is  so  stated  in  the  copy,  of  the  bye-law 
having  been  approved  and  confirmed  by  the  autho- 
rity whose  approval  or  confirmation  is  required  to 
the  maMng  or  before  the  enforcing  of  the  bye-law.^ 


9> 


(p)  3  &  4  Viot.  c.  97,  aa.  7,  10 ;  «.  v.  8  &  9  Vict.  o.  20,  as.  108 — 
111. 
{q)  Great  Wettem  Eailwaij  Co.  y.  Goodman,  12  0.  B.  313. 
(r)  MotUram  y.  Eattern  Counties  Sailtcatf  Co.,  7  G.  B.,  N.  S.  58* 
(t)  45  &  46  Vict.  0.  60. 
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By  the  Salmon  Fisheiy  Act,  1873  (0,  fl.  46,  "  the 
3>Toductioii  of  a  written  or  printed  copy  of  any  bye- 
law  purporting  to  have  been  confirmed,  authenticated 
by  the  coromon  seal  of  the  board,  shall  be  condosive 
-evidence  of  the  existence  and  due  making  of  such 
bye-law  in  all  legal  proceedings ;  and  the  production 
of  a  copy  of  any  newspaper  or  newspapers  con- 
taining the  notice  of  the  making  of  any  such  bye-law 
fihall  be  taken  and  received  in  all  legal  proceedings 
as  evidence  that  all  things  required  by  this  act  for 
the  making  and  publication  of  the  bye-law  therein 
advertised  have  been  duly  done,  performed  and  pub- 
lished." 


BILLS  OF  LADING. 

By  the  Bills  of  Lading  Act,  1855  {u),  ss.  1  and  2, 
every  consignee  of  goods  named  in  a  bill  of  lading, 
and  every  indorsee  of  a  bill  of  lading,  becomes  the 
absolute  owner,  with  all  the  personal  rights  and  liabi- 
lities of  ownership,  subject  to  the  consignor's  right 
of  stoppage  in  transitu,  and  claims  for  freight.  By 
sect.  3,  "  every  bill  of  lading  in  the  hands  of  a  con- 
signee or  indorsee  for  valuable  consideration,  repre- 
senting goods  to  have  been  shipped  on  board  a  vessel, 
shall  be  conclusive  evidence  of  such  shipment  as 
against  the  master  or  other  person  signing  the  same, 
notwithstanding  that  such  goods  or  some  part  thereof 
may  not  have  been  so  shipped,  unless  such  holder  of 

(0  36  &  37  Vict.  c.  71. 
(u)  18  &  19  Vict.  0.  111. 

P.  B  B 


370  LAW  OP  EVIDENCE. 

the  bill  of  lading  shall  haye  had  actual  notioe  at  the 
time  of  reoeiYing  the  same,  that  the  goods  had  not 
been  in  f  euit  laden  on  board :  provided  that  the  master 
or  other  person  so  signing  may  exonerate  himself  in 
respect  of  such  mkrepreeentatiou  by  Bhowing  that  it 
was  caused  without  any  default  on  his  part,  and 
wholly  by  the  fraud  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  he  claims."  It  has- 
been  held  that  this  section  does  not  estop  the  owners 
of  a  ship  from  showing  the  incorrectness  of  the  bill 
of  lading  signed  by  the  ship's  agent  as  to  the  weight 
of  goods  actually  shipped  {u)  ;  and  in  an  action  for 
freight  the  master  is  not  estopped  from  denying  the 
amount  of  goods  actuaUy  received,  though  he  would 
be  estopped  in  an  action  against  the  owners  for  non- 
delivery («?). 


BILLS  OF  SALE  (ir). 

The  Bills  of  Sale  Act,  1882  (y),  sect.  8,  provides 
that,  '^  Every  bill  of  sale  shall  be  duly  attested,  and 
shall  be  registered  under  the  Principal  Act  (z)  within 
seven  clear  days  after  the  execution  thereof,  or  if 
it  is  executed  in  any  place  out  of  England,  then, 
within  seven  clear  days  after  the  time  at  which  it 


(tt)  JestelY.  Bath,  L.  R.,  2  Ex.  267 ;  36  L.  J.,  Ex.  149. 

[v)  Blanehet  r.  Llmtivit  Colliery  Co,,  L.  B.,  9  £x.  77 ;  43  L.  J.» 
Ex.  60  ;  22  W.  R.  490. 

{x)  For  the  definitioii  of  the  term  <'  bill  of  sale/'  fiee  sects.  4,  6, 
6  and  7  of  the  BiUs  of  Sale  Act,  1878,  in  the  Appendix. 

( y)  46  &  46  Vict.  c.  43. 

(2)  /.  f .,  the  Bills  of  Sale  Act,  1878. 
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would  in  the  ordinary  oourse  of  post  arrive  in 
England,  if  posted  immediately  after  the  execution 
thereof 9  and  shall  truly  set  forth  the  consideration 
for  which  it  was  given ;  otherwise  such  bill  of  sale 
shall  be  void  in  respect  of  the  personal  chattels  com- 
prised therein." 

This  section  is  not  retrospective  (a) ;  and,  therefore, 
the  registration  of  bills  of  sale  executed  between  the 
Ist  of  January,  1879,  and  the  1st  of  November,  1882, 
is  governed  by  the  Bills  of  Sale  Act,  1878  (6),  s.  8. 
The  Bills  of  Sale  Act,  1854  (c),  also  contained  pro- 
visions for  registration.  The  registration  is  effected 
in  the  Bills  of  Sale  Department  of  the  Supreme 
Court  {d). 

The  word  "consideration"  in  the  above-quoted 
section  means  that  which  is  in  law  the  consideration 
for  the  giving  of  the  instrument,  and  not  the  sum 
secured  (e). 

The  9th  section,  of  the  Act  of  1882  provides  that 
a  bill  of  sale  given  by  way  of  security  for  the  pay- 
ment of  money  by  the  grantor  thereof  shall  be  void, 
unless  made  in  accordance  with  the  form  in  the 
schedule  to  that  act. 

The  12th  section  of  the  Act  of  1882  renders  void  a 
bill  of  sale  made  or  given  in  consideration  of  any  sum 
under  thirty  pounds. 


{a)  Stekwrn  V.  Darhw,  L.  B.,  23  Gh.  D.  690;  52  L.  J.,  Oh.  463;; 
81  W.  R.  417. 

(*)  41  &  42  Vict.  c.  31. 

(e)  17  &  18  Vict.  c.  36. 

(d)  E.  S.  C.  1883,  Ord.  61,  r.  1. 

(«)  Cf.  Ex  parte  Challinor,  L.  B.,  16  Gh.  D.  260 ;  29  W.  B.  260. 

bb2 
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The  17th  section  of  the  Act  of  1882  exdudet 
from  the  operation  of  that  act  debentures  issued  by 
any  mortgage,  loan,  or  other  incorporated  company, 
and  secured  upon  the  capital,  stock  or  goods,  chattels 
and  effects  of  suoh  company. 

The  10th  section  of  the  BiUs  of  Sale  Act,  1878  (/), 
which  act  is  referred  to  in  the  Act  of  1882  as  "  the  prin- 
cipal act,"  provides  that  a  bill  of  sale  "  witheverysche- 
dule  or  inventory  thereto  annexed  or  therein  referred 
to,  and  also  a  true  copy  of  such  bill  and  of  every  such 
schedule  or  inventory,  and  of  every  attestation  of  the 
execution  of  such  bill  of  sale,  together  "with  an  affi- 
davit of  the  time  of  such  bill  of  sale  being  made  or 
given,  and  of  its  due  execution  and  attestation,  and 
a  description  of  the  residence  and  occupation  of  the 
person  making  or  giving  the  same  (or  in  case  the 
same  is  made  or  given  by  any  person  under  or  in  the 
execution  of  any  process,  then  a  description  of  the 
residence  and  occupation  of  the  person  against  whom 
such  process  issued),  and  of  every  attesting  witness  to 
such  bill  of  sale,  shall  be  presented  to,  and  the  said 
copy  and  affidavit  shall  be  filed  with,  the  registrar 
within  seven  clear  days  after  the  making  or  giving 
of  such  bill  of  sale,  in  like  manner  as  a  warrant  of 
attorney  in  any  personal  action  given  by  a  trader  is 
now  by  law  required  to  be  filed.    If  the  bill  of  sale 
is  made  or  given  subject  to  any  defeasance  or  con- 
dition or  declaration  of  trust  not  contained  in  the 
body  thereof,  such  defeasance,  condition  or  declara- 
tion shall  be  deemed  to  be  part  of  the  bill,  and  ahaU 

(/)  41  &  42  Yiot.  0.  81. 
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be  written  on  the  same  paper  or  parchment  therewith 
before  the  registration,  and  shall  be  truly  set  forth  in 
the  oopy  filed  under  this  act  therewith,  and  as  part 
thereof,  otherwise  the  registration  shall  be  void.  In 
case  two  or  more  bills  of  sale  are  given  oomprising 
in  whole  or  in  part  any  of  the  same  chattels,  they 
shall  have  priority  in  the  order  of  the  date  of  their 
registration  respectiTely  as  regards  such  chattels.  A 
transfer  or  assignment  of  a  registered  bill  of  sale  need 
not  be  registered." 

The  11th  section  of  the  Act  of  1878  provides  that 
registration  shall  be  renewed  once  at  least  in  every 
five  years. 

The  10th  section  of  the  Act  of  1882  is  as  follows : 
"  The  execution  of  every  bill  of  sale  by  the  grantor 
shall  be  attested  by  one  or  more  credible  witness  or 
witnesses,  not  being  a  party  or  parties  thereto.  So 
much  of  section  ten  of  the  principal  act  as  requires  that 
the  execution  of  eveiy  bill  of  sale  shall  be  attested  by 
a  solicitor  of  the  Supreme  Court,  and  that  the  attes- 
tation shall  state  that  before  the  execution  of  the  bill 
of  sale  the  effect  thereof  has  been  explained  to  the 
grantor  by  the  attesting  witness,  is  hereby  repealed." 

The  16th  section  of  the  Act  of  1878  is  as  follows : 
'*  Any  person  shall  be  entitled  to  have  an  office  copy 
or  extract  of  any  registered  bill  of  sale  and  affidavit 
of  execution  filed  therewith,  or  copy  thereof,  and  of 
any  affidavit  filed  therewith,  if  any,  or  registered 
affidavit  of  renewal,  upon  paying  for  the  same  at  the 
like  rate  as  for  office  copies  of  judgments  of  the 
High  Court  of  Justice,  and  any  copy  of  a  registered 
bill  of  sale,  and  affidavit  purporting  to  be  an  office 
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copy  thereof,  shall  in  all  courts  and  before  all  arbitra* 
tors  or  other  persons  be  admitted  as  prim&  fade 
evidence  thereof,  and  of  the  fact  and  date  of  registra- 
tion as  shown  thereon.  Any  person  shall  be  entitled 
at  all  reasonable  times  to  search  the  register  and 
every  registered  bill  of  sale  upon  payment  of  one 
shilling  for  every  copy  of  a  bill  of  sale  inspected ;  such 
payment  shall  be  made  by  a  judicature  stamp." 

The  16th  section  of  the  Act  of  1882  is  as  follows : 
^^  So  much  of  the  sixteenth  section  of  the  principal 
act  as  enacts  that  any  person  shall  be  entitled  at  all 
reasonable  times  to  search  the  register  and  every 
registered  bill  of  sale  upon  payment  of  one  shilling 
for  every  copy  of  a  bill  of  sale  inspected  is  hereby 
repealed,  and  from  and  after  the  commencement  of 
this  act  any  person  shall  be  entitled  at  all  reasonable 
times  to  search  the  register,  on  payment  of  a  fee  of 
one  shilling,  or  such  other  fee  as  may  be  prescribed, 
and  subject  to  such  regulations  as  may  be  prescribed, 
and  shall  be  entitled  at  all  reasonable  times  to  inspect, 
examine,  and  make  extracts  from  any  and  every 
registered  bill  of  sale  without  being  required  to  make 
a  written  application,  or  to  specify  any  particulars 
in  reference  thereto,  upon  payment  of  one  shilling 
for  each  bill  of  sale  inspected,  and  such  payment  shall 
be  made  by  a  judicature  stamp.  Provided  that  the 
said  extracts  shall  be  limited  to  the  dates  of  execution, 
registration,  renewal  of  registration,  and  satisfaction, 
to  the  names,  addresses,  and  occupations  of  the  parties, 
to  the  amount  of  the  consideration,  and  to  any  further 
prescribed  particulars." 

It  would  seem,  however,  that  the  produotLon  of  a 
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<3eriificate  of  registration  of  a  bill  of  saljB,  even  though 
it  states  that  the  affidavit  of  exeoution  has  been  duly 
filed,  does  not  preolude  the  neoessit j  of  produoing  an 
•office  copy  of  the  document  (g). 


I 

I  FRIENDLY  SOCIETIES,  AND  INDUSTRIAL  AND 

PROVIDENT  SOCIETIES. 

For  the  provisions  of  the  Friendly  Societies  Act, 
I  1875,  and  the  Industrial  and  Provident  Societies  Act, 

'  1878,  on  the  subject  of  evidence,  see  the  Appendix. 

I  

j 

NATURALIZATION. 

For  the  provisions  of  the  Naturalization  Act,  1870, 
-on  the  subject  of  evidence,  see  the  Appendix. 


HISTORIES 

Are  said  to  be  admissible  to  prove  a  matter  relating 
to  the  kingdom  at  large  (A),  such  as  the  death  of  a 
sovereign  or  the  time  of  his  accession;  but  not  to 
prove  a  particular  or  local  custom.  Maps  are  inad- 
nussible  except  imder  the  droumstances  mentioned 


(g)  EmmoH  t.  Marehmt^  L.  B.,  3  Q.  B.  D.  659 ;  47  L.  J.,  Q.  B. 
(A)  BbIL  K.  p.  248. 
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in  Part  I.  oh.  9.  Thus  in  an  Irish  case  (t)  the 
maps  of  the  Ordnance  Survey  in  Ireland  were 
rejected.  Still  less  are  peerages,  army  and  navy 
lists,  directories,  calendars,  or  other  non-offidal  pub* 
lications,  admissible. 


(i)  Swift  T.  M'Tiemm,  11  Lr.  B.,  £q.  632. 
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CHAPTER  IV. 

SECONDARY   EVIDENCB. — PROOF    OP    HANDWRITING. 

ATTESTING  WITNESSES. — WRITINGS  WHICH  REFRESH 
THE  MEMORY. 

When  a  party  has  done  everything  in  his  power  to 
bring  before  the  court  primary  evidence  of  his  case, 
as  by  searching  for  documents  in  places  where  it  was 
most  reasonable  to  expect  them  to  be  deposited,  or 
by  giving  the  opposite  party  notice  to  produce  them, 
he  will  then,  and  not  till  then,  if  he  be  unsuccessful 
in  his  exertions,  be  permitted  by  the  court  to  give 
seoondaiy  evidence  of  such  documents. 

The  search  must  be  bond  fide  and  diligent  (a). 
It  is  not  necessary  to  call  a  person  of  whom  inquiries 
have  been  made  as  to  a  deed,  but  his  declarations 
may  be  given  in  evidence  (6).  If  there  are  several 
places  of  probable  deposit,  all  must  be  searched  {c), 
Eveiry  possible  search  need  not  be  made,  but  every 
reasonable  search  will  be  sufficient  {d). 

There  are  no  degrees  in  secondary  evidence ;  and, 
therefore,  when  the  absence  of  primary  evidence  is 
explained  satisfactorily,  any  species  of  admissible 
secondary    evidence    may  be    substituted    for    the 

(a)  J?.  V.  J>mio,  7  B.  &  C.  620. 
(&)  J2.  y.  Emiltcorth,  7  Q.  B.  642. 
(e)  Dm  y.  Z^wisy  11  G.  B.  1035. 
Id)  Hart  v.  Eart^  1  Hare,  1. 
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original.  Thus,  a  lost  deed  may  be  proved,  either 
by  an  attested  copy  or  an  examined  copy,  or  by  oral 
^yidenoe  of  any  one  who  can  swear  positiyely  to  the 
•contents  of  the  original;  and  therefore,  where  it 
appeared  that  a  party  held  a  copy  of  an  original, 
which  was  not  produced,  it  was  held  that  he  was  not 
obliged  to  purchase  the  copy,  but  might  give  oral 
evidence  of  the  original  {e).  ''As  soon  as  a  party 
has  aoooimted  for  the  absence  of  the  original  docu- 
ment, he  is  at  liberty  to  give  any  kind  of  seoondaiy 
evidence.  The  rule  is,  that  no  evidence  is  to  be 
adduced  which  ex  naturd  rei  supposes  still  greater 
-evidence  behind  in  the  party's  own  power  and  pos- 
session "  (/) ;  and  therefore  it  was  held  in  Doe  v. 
JRo88^  that  oral  evidence  of  an  original  might  be 
substituted  for  an  attested  copy,  which  was  tendered 
but  rejected  for  want  of  a  stamp.  It  is  not,  however, 
to  be  supposed  that  oral  'evidence  of  a  document, 
although  equally  admissible  with  an  attested  or 
•examined  copy,  is  therefore  entitled  to  the  same 
oredibility ;  and  it  will  be  for  a  jury  to  place  their 
own  estimate  on  the  value  of  the  witness's  memory. 
Although  either  a  copy  or  an  oral  proof  of  an  original 
wiU  be  equally  admissible  as  secondary  evidence,  the 
oopy  of  a  copy,  although  compared  with  it,  will  be 
inadmissible,  notwithstanding  that  the  first  copy  is 
also  proved  to  have  been  compared  carefully  with 
the  original  (g). 

It  will  be  presumed,  in  the  absence  of  contraiy 

•    {e)  Brown  y.  Woodman^  6  C.  &  P.  206. 

(/)  Per  Parke,  B.,  Dm  v.  Bou,  7  M.  &  W.  102. 
\g)  L%$bman  y.  Ft>oley^  1  Stark.  167. 
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evidence,  that  the  original  was  properly  stamped,  if 
it  required  to  be  stamped  (A),  and  an  imstamped 
oopy  will  be  good  secondary  evidence;  but  neither 
at  law  (i)  nor  in  equity  (k)  can  secondary  evidence 
of  the  contents  of  an  unstamped  agreement  be  given, 
even  though  it  was  destroyed  by  the  wrongful  act 
of  the  party  objecting  to  such  evidence.  When  the 
destruction  of  a  document  is  alleged  to  have  been  by 
the  opposite  party,  notice  to  produce  is  necessary  to 
let  in  secondary  evidence  (/). 

When  a  copy  is  tendered  as  secondary  evidence, 
it  must  be  proved  to  be  accurate  by  a  witness  who 
made  it,  or  who  actually  read  it  and  compared  it 
\rith  the  original  (m) ;  but  drafts  from  which,  by 
indorsements  upon  them,  it  appeared  that  certain 
deeds  were  engrossed,  have  been  held  good  secondary 
eyidence  of  the  contents  of  such  deeds  (n).  All 
originals  must  be  accounted  for  before  secondary 
evidence  can  be  given  of  any  one  (6).  It  may  be 
remarked  that  secondary  evidence  of  the  contents  of 
a  lost  will  may  be  adduced  as  well  as  of  the  contents 
of  any  other  lost  instrument  {p). 


{h)  Marine  Investment  Co,  y.  Haviside,  L.  B.,  5  E.  &  I.  624  ;  42 
L.  J.,  Ch.  173. 

(0  ^ippiner  v.  JTright,  2  B.  &  Al.  478. 

(*)  Smith  V.  JSTtfwfoy,  1  Phil.  391. 

(0  Doe  V.  Morrie,  3  A.  &  E.  46. 

(m)  Fisher  y.  Samuda,  1  Camp.  193. 

(«)  ir«%  y.  Gray,  L.  R.,  20  Eq.  260 ;  44  L.  J.,  Ch.  394  ;  23 
W.  R.  676. 

{o)  Per  Parke,  B.,  Alevon  y.  Fumipal,  1  C.  M .  &  R.  292. 

(p)  8«e  Sugden  y.  Lord  St.  Leonards,  L.  R.,  1  P.  D.  164 ;  45 
L.  J.,  P.  D.  &  A.  49 ;  24  W.  R.  860. 
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If  a  witness  attends  on  a  mbpcena  duces  tecum, 
with  a  dooument  whioh  he  refuses  to  produce  on  the 
ground  of  privilege,  secondary  evidence  will  be  ad- 
missible. If  he  does  not  attend  on  such  a  subpoena 
or  attends  and  refuses  to  produce  the  writing  on  any 
other  ground  but  that  of  privilege,  secondary  evidence 
will  not  be  admissible,  but  the  witness  will  be  punish* 
able  for  contempt  (q). 


PEOOF  OF  HANDWKITING. 

The  proof  of  signatures,  or  handwriting,  is  the 
essential  part  of  the  proof  of  private  writings-  There 
are  various  admissible  kinds  of  such  proof. 

1.  Handwriting  may  be  proved  by  calling  the 
party  who  wrote  or  signed.  This  is  the  most  satis- 
factory evidence. 

2.  By  a  witness  who  actually  saw  the  party  write 
or  sign. 

3.  By  a  witness  who  has  seen  the  party  write  on 
other  occasions,  even  if  it  be  but  once  only.  Such 
witness  must  swear  to  his  belief  th&t  the  writing  pro- 
duced is  the  writing  of  the  person,  and  it  is  not  sufiB.- 
oient  for  him  to  swear  that  he  thinks  that  it  is  (r). 

4.  By  a  witness  who  has  seen  documents,  purport- 
ing to  be  written  by  the  same  party,  and  which,  by 
subsequent  communications  with  such  party,  he  has 
reason  to  believe  the  authentic  writings  of  such. 
party. 

{q)  £.  T.  Uanfa$thlyy  2  £.  &  B.  940. 
(r)  EagUtm  ▼.  KmgHon^  8  Yes.  473. 
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6.  Under  the  Common  Law  Procedure  Act, 
1854  (a)y  in  glviI  cases,  and  under  the  Criminal 
Evidence  and  Practice  Amendment  Act,  1865  (^), 
in  criminal  cases,  a  witness  may  give  his  opinion  as 
to  the  authenticity  of  a  disputed  document  by  com- 
paring the  handwriting  with  any  document  which 
has  been  proved  to  the  satisfaction  of  the  judge  to  be 
the  genuine  writing  of  the  party. 

The  practical  principles  of  this  department  of  evi- 
dence are  well  illustrated  in  the  subjoined  judgment 
of  Patteson,  J.,  in  Doe  v.  Suckermore  (m).  He 
said, "  All  evidence  of  handwriting,  except  where  the 
witness  sees  the  document  written,  is  in  its  nature 
comparison.  It  is  the  belief  which  a  witness  enter- 
tains upon  comparing  the  writing  in  question  with 
an  exemplar  in  his  mind  derived  from  some  previous 
knowledge.  That  knowledge  may  have  been  acquired, 
either  by  seeing  the  pctrty  write,  in  which  case  it  will 
be  stronger  or  weaker  according  to  the  number  of 
times  and  the  periods  and  other  circumstances  under 
which  the  witness  has  seen  the  party  write ;  but  it 
will  be  sufficient  knowledge  to  admit  the  evidence  of 
the  witness  (however  little  weight  may  be  attached 
to  it  in  such  cases),  even  if  he  has  seen  him  write 
but  once,  and  then  merely  signing  his  surname ;  or 
the  knowledge  may  have  been  acquired  by  the  wit- 
ness having  seen  letters  or  other  documents  professing 
io  be  the  handwriting  of  the  party,  and  having  after- 


(«)  17  &  18  Vict.  0.  136,  8.  27. 
(Q  28  &  29  Viot.  o.  18,  8.  8. 
(»)  6  A.  &  E.  730. 
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wards  personally  oommimioated  with  the  party  upon 
the  oontents  of  those  letters  or  doeiunents,  or  hayings 
otherwise  acted  upon  them  by  written  answers  pro- 
duoing  further  correspondence  or  aoqtdescence  by 
the  party  in  some  matter  to  which  they  relate ;  or 
by  any  other  mode  of  communication  between  the 
party  and  the  witnessee,  which,  in  the  ordinary  course 
of  transactions  of  life,  induces  a  reasonable  presump- 
tion that  the  letters  or  documents  were  the  hand- 
writing of  the  party ;  evidence  of  the  identity  of  the 
party  being  of  course  added  aliunde^  if  the  witness 
be  not  personally  acquainted  with  him.  These  are 
the  only  modes  of  acquiring  a  knowledge  of  hand- 
writing which  have  hitherto,  as  far  as  I  have  been 
able  to  discover  in  our  law,  been  considered  sufficient 
to  entitle  a  witness  to  speak  as  to  his  belief  in  a 
question  of  handwriting.  In  both  the  witness  ao-- 
quires  his  knowledge  by  his  own  observation  upon 
facts  coming  under  his  own  eye,  and  as  to  which  he 
does  not  rely  on  the  \nf  ormation  of  others ;  and  the 
knowledge  is  usually,  and  especially  in  the  latter 
mode,  acquired  incidentally,  and,  if  I  may  say  so, 
imintentionally,  without  reference  to  any  particular 
object,  person  or  docimient." 

Where  it  is  desired  to  prove  the  handwriting  of  an 
ancient  document,  it  may  be  proved  by  the  evidence 
of  a  witness  who  has  in  the  course  of  business  ex- 
amined documents  admitted  to  be  written  by  the 
same  party,  but  not  by  a  witness  who  has  merely 
inspected  some  such  documents  for  the  purpose  of 
giving  evidence  {x), 

{x)  FitzwaUer  Veerage  eaw,  10  0.  &  F.  193. 
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On  these  oommon  law  prinoiples,  the  Common  Law 
Frooedure  Act,  1854,  and  the  Criminal  Evidence 
and  Practice  Amendment  Act,  1865,  have  engrafted 
the  principle  numbered  5,  supra.  The  27th  section 
of  the  former  act  and  the  8th  of  the  latter  enact^ 
that — "  Comparison  of  a  disputed  writing  with  any 
^tmg  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses ; 
and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute."  Before  any  writing  is 
admissible  under  these  sections  as  a  standard  of  com* 
parison,  its  genuineness  must  be  proved  to  the  satis- 
faction of  the  judge  (^),  but  it  need  not  be  relevant 
to  the  issue  (2).  Where  an  attesting  witness  swore 
clearly  and  distinctly  that  a  deed  was  executed  in 
his  presence  by  R.  and  his  wife,  both  of  whom  he 
knew,  this  evidence  was  held  not  to  be  counter- 
balanced by  the  evidence. of  experts  who  expressed 
an  opinion  that  the  signature  purporting  to  be  that 
of  H.  was  not  in  the  character  of  his  handwriting  (a). 
Where  the  handwriting  of  any  part  of  a  document 
provable  by  a  copy  is  in  dispute,  the  original  must  be 
produced  (6). 


(y)  Sughes  ▼.  Lady  Dinorben,  32  L.  T.  271. 
(z)  Bireh  T.  Bidgtcay,  1  F.  &  F.  270. 
la)  Neufion  t.  Richetta,  10  H.  L.  Gas.  262. 
(*)  AuriolY,  Smith,  18  Ves.  198. 


384  LAW  OF  EVIDENCE, 


PROOF  BY  ATTESTING  WITNESSES. 

It  was  a  common  law  principle,  tliat  where  a  writing 
was  attested,  the  witnesses,  or  one  of  them,  must  he 
-called  to  prove  the  execution  of  the  instrument ;  and 
it  was  not  competent  to  a  party  to  prove  it  even  by 
the  admission  of  the  person  by  whom  it  was  executed ; 
but  by  the  26th  section  of  the  Common  Law  Pro- 
oedure  Act,  1854,  it  is  enacted,  that  "it  shall  not 
be  necessary  to  prove,  by  the  attesting  witness,  any 
instrument,  to  the  validity  of  which  attestation  is 
not  requisite;  and  such  instrument  may  be  proved 
by  admission  or  otherwise,  as  if  there  had  been  no 
attesting  witness  thereto."  The  103rd  section  of  the 
act  confines  this  principle  to  courts  of  civil  judica- 
ture in  England  or  Ireland ;  but  by  the  Criminal 
Evidence  and  Practice  Amendment  Act,  1865,  s.  7,  it 
has  been  extended  to  criminal  proceedings. 

In  determining,  therefore,  whether  it  will  be  neces- 
sary under  these  acts  to  call  the  attesting  witness  to 
an  instrument,  the  practical  and  simple  question  is, 
whether  the  instrument  is  one  which  requires  attes- 
tation to  give  it  validity.  If  the  instrument  would 
be  void  without  attestation,  the  subscribing  witness 
must  still  be  called ;  but,  if  attestation  be  unnecessaiy, 
the  witness  need  not  be  called.  Thus,  in  numerous 
statutory  instruments,  attestation  is  essential  to  their 
validity :  e.g.y  wills ;  warrants  of  attorney  and  cogno- 
vits ;  bills  of  sale ;  indentures  of  apprenticeship  under 
the  Merchant  Shipping  Act,  1854 ;  instruments  exe- 
cuted in  pursuance  of  powers  requiring  attestation; 
conveyances  to  charitable  uses,  &c.     On  the  oth^r 
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liand,  bonds,  deeds  and  agreements  of  every  kind, 
'which  are  equally  binding  whether  attested  or  not, 
are  clearly  provable  without  the  production  neces- 
sarily of  a  subscribing  witness. 

There  are  also  several  exceptions  to  the  reserva- 
tion contained  in  the  act.  Thus  it  is  a  rule  that  an 
attesting  witness  need  not  be  called  to  prove  an 
instrument  which  is  more  than  thirty  years  old  ;  or 
when  the  original  is  withheld  by  an  adverse  party, 
who  refuses  to  produce  it  after  notice  (c) ;  or  when 
the  adverse  party,  in  producing  it  after  notice,  claims 
an  interest  under  it ;  or  when  the  adverse  party  has 
recognized  the  authenticity  of  the  instrument  by  acts 
in  the  nature  of  an  estoppel  in  a  judicial  proceeding. 

"When  the  attesting  witness  is  proved  to  be  dead, 
insane,  beyond  the  jurisdiction  of  the  court,  or  other- 
wise not  producible  after  due  endeavours  to  bring 
him  before  the  court,  evidence  of  his  handwriting  is 
sufficient.  In  such  cases  it  will  generally  be  sufficient 
to  prove  the  handwriting  of  the  attesting  witness.  It 
is  also  held,  that  where  an  instrument  requires  to  be 
attested  by  several  witnesses,  it  may  be  proved  by 
•calling  any  one  of  them  {d) ;  except  in  the  case  of 
wills,  which,  under  certain  circumstances,  can  be 
proved  only  by  the  production  of  all  the  producible 
witnesses  (e).  An  instrument  which  is  required  to 
be  attested  by  several  witnesses  may  be  proved  by 
evidence  of  the  handwriting  of  one  of  such  witnesses, 


(c)  Poole  V.  TFamn,  8  A.  &  E.  688. 

(d)  Holdfaat  v.  Dowring,  2  Str.  1254. 

(e)  Sup.  p.  350. 

P.  C  C 
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oonpled  with  proof  of  his  identity,  as  soon  as  the 
absence  of  all  the  witnesses  has  been  explained  satis- 
factorily, but  not  otherwise  (/). 

Where  a  witness,  oaUed  to  prove  the  execution  of 
an  instrument,  sees  his  signature  to  the  attestation^ 
and  says  that  he  is  therefore  sure  that  he  saw  the 
party  execute  the  deed,  that  is  a  sufficient  proof  of 
the  execution  of  the  instrument,  though  the  witness 
adds  that  he  has  no  recollection  of  the  fact  of  the 
execution  of  the  instrument  {g) .  Where  an  attesting 
witness  is  blind  he  must  be  called  to  give  evidence 
from  recollection  (/i).  If  the  attesting  witness  be 
called,  and  can  recollect  nothing,  then  the  execution 
of  tbe  deed  may  be  proved  aliunde  (i).  If  all  the 
witnesses  are  dead,  the  handwriting  of  one  of  them 
must  be  proved,  and  then  the  statement  in  the  attes- 
tation clause  will  be  presumed  to  be  correct  (k). 
Where  an  attesting  witness  lived  abroad,  it  seems 
that  stricter  proof  of  his  death  ought  to  be  required  (/)• 


WRITINGS  WHICH  REFRESH  THE  MEMORY. 

A  document  which  may  be  inadmissible  intrin- 
sically and  per  se  as  primary  or  secondary  evidence, 
either  because  it  does  not  embody  the  substance  of 

(/)  Nehm  v.  WhiHall,  1  B.  &  Aid.  19. 

(g)  Per  Baylej,  J.,  Maugham  v.  Eublard^  8  B.  &  C.  616;  cf. 
Burling  v.  FattisoMy  9  G.  &  P.  679. 
(A)  Hees  v.  Williama,  1  D.  &  S.  314. 
(i)  Talbot  V.  Hodton,  7  Taunt.  251. 
\k)  Adam  v.  Kerr,  1  B.  &  P.  360. 
(/)  EmUg  V.  Fhilipt,  2  Atk.  48. 
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the  issue,  or  beoause  it  is  in  the  nature  of  hearsay, 
vill  often  be  admissible  to  refresh  the  memoiy  of  a 
witness,  and  to  enable  him  to  speak  to  the  matters  to 
which  it  refers. 

It  appears  that  such  a  dooument  may  be  handed 
to  a  witness  for  inspection,  and  that  the  witness  may 
give  oral  OTidenoe  accordingly,  after  a  perusal  of  its 
contents: 
1st.  When  the  writing  actually  revives  in  his 
mind  a  recollection  of  the  facts  to  which 
it  refers. 
2nd.  When,  although  it  fail  to  revive  such  a  recol* 
lection,  it  creates  a  knowledge  or  belief 
in  the  witness  that,  at  the  time  when  the 
writing  was  made,  he  knew  or  believed  it 
to  contain  an  accurate  statement  of  such 
facts. 
3rd.  When,  although  the  writing  revives  neither 
a  recollection  of  the  facts,  nor  of  a  former 
conviction  of  its  accuracy,  the  witness  is 
satisfied  that  the  writing  woxdd  not  have 
been  made  unless  the  facts  which  it  pur- 
ports to  describe  had  occurred  accordingly. 
It  is  not  necessary  that  the  memorandum  should 
have  been  actually  made  by  the  witness,  if  he  can 
otherwise  make  it  an  original  source  of  personal 
lecoUection.     Thus,  a  witness  has  been  allowed  to 
refresh  his  memory  from  b  paper  which  he  remembers 
having  recognized  as  a  correct  narrative  when  the 
facts  were  fresh  in  his  memory  (m). 

(m)  LucheuqfKinifitonU  ease,  20  How.  St.  Tr.  619. 

cc2 
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In  this  way  a  writing,  which  is  inadmissible  for 
.want  of  a  stamp,  may  praotioally  be  made  evidenoe, 
as  a  memorandum  to  prompt  the  oral  statement  of 
a  witness;  but  this  case  c€m  only  arise  where  the 
writing  is  not  in  itself  primary  or  best  evidenooy  and 
where  a  party  has  his  option  of  resorting  either  to 
written  or  oral  evidence.  Thus,  a  writing  which  is 
void  as  an  agreement  may  be  equally  serviceable 
as  a  memorandum;  again,  a  memorandum  of  the 
receipt  of  money,  which  was  void  as  a  receipt  for 
want  of  a  stamp,  has  been  held  strictly  admissible  to 
refresh  the  memory  of  a  witneBS.  and  to  enable  him 
to  say,  from  the  fact  of  his  signature,  that  he  had 
received  money  which  he  had  no  recollection  of 
having  received  (n).  Lord  Tenterden,  said,  ^^  In 
order  to  make  the  paper  itself  evidence  of  the  re- 
ceipt of  the  money,  it  ought  to  have  been  stamped. 
The  consequence  of  its  not  having  been  stamped 
might  be,  that  the  party  who  paid  the  money,  in  the 
event  of  the  death  of  the  person  who  received  it, 
woxdd  lose  his  evidence  of  such  payment.  Here  the 
witness,  on  seeing  the  entry  signed  by  himself,  said 
that  he  had  no  doubt  that  he  had  received  the  money. 
The  paper  itself  was  not  used  as  evidence  of  the 
receipt  of  the  money,  but  only  to  enable  the  witness 
to  refresh  his  memory ;  and,  when  he  said  that  he 
had  no  doubt  he  had  received  the  money,  there  was 
sufficient  parol  evidence  to  prove  the  payment." 
According  to  the  third  principle,  supra,  a  person 
who  is  shown  his  name  on  a  writing  may  depose  to 

(n)  Maugham  T.  Hubbard,  8  B.  &  C.  482. 
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the  genuineness  of  the  document,  although  he  has  no 
reoollection  of  it,  or  of  affixing  his  name  to  it  (o). 

Generally  spealdng,  the  memorandum  from  whioh 
a  mtness  speaks  need  not  be  produoed  in  court ;  but, 
if  produced,  it  becomes  evidence  for  the  party  pro- 
dudng  (jd),  and  the  opposite  party  will  be  entitled 
to  see  it,  and  to  cross-examine  from  it  {q).  He  may 
cross-examine  upon  such  part  of  the  memorandum 
as  is  referred  to  by  the  witness,  without  maldng  the 
memorandum  evidence  per  ae  for  the  opposite  party ; 
but  if  he  cross-examines  upon  other  parts,  he  makes 
them  portions  of  his  own  evidence  (r).  Where  a 
document  is  put  into  a  witness's  hand,  but  nothing 
is  done  upon  it,  the  opposite  party  is  not  entitled  to 
see  it  (,);  «md  where  a  diary  was  used  by  a  witness 
to  refresh  his  memoiy,  it  was  held  that  the  opposite 
parly  was  only  entitled  to  see  such  portions  as  re-* 
ferred  to  the  subject-matter  of  the  suit  {t).  Where 
the  witness  derives  his  knowledge  of  a  fact  8okli/ 
from  his  reliance  on  the  accuracy  of  the  memo- 
randum, it  must  be  produced  (u),  and  his  evidence  is 
not,  of  course,  conclusive  {x). 

There  is  no  precise  time  within  which  a  writing 
must  be  shown  to  have  been  made,  before  it  can  be 


(o)  S.  T.  St.  Martin's,  Zeieester,  2  A.  &  E.  210. 

ip)  ^f^yne  T.  IbbotwHy  27  L.  J.,  Ex.  41. 

(q)  J?.  V.  Hardy,  24  How.  St.  Tr.  824. 

(r)  Per  Gurney,  B.,  Gregory  v.  Tavemor,  6  0.  &  P.  281. 

(•)  Sinclair  r.  Stwenson,  1  C.  &  P.  685. 

(t)  BurgeM  t.  Bmnett,  20  W.  R.  720. 

(u)  Doe  T.  I'erkinty  8  T.  B.  754. 

{x)  Duprey  y.  Trumany  2  T.  A  G.  341. 
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tised  by  a  witness.  It  is  not  necessary  tliat  it  should 
have  been  made  contemporaneously  with  the  oocur- 
renoe  of  the  fact ;  but  it  ought  to  have  been  made 
soon  afterwards,  or  at  least  within  such  a  subsequent 
time  as  will  support  a  reasonable  probability  that  the 
memory  of  the  witness  had  not  become  impaired 
when  the  statement  was  committed  to  paper.  It 
appears  to  be  only  necessary  that  the  witness  should 
swear  positively  that  the  memorandum  was  made  at 
a  time  when  he  had  a  distinct  recollection  of  the 
facts,  and  ante  litem  motam  {y). 

The  memorandimi  must  either  have  been  made  by 
the  witness,  or  recognized  by  him,  at  or  about  the 
time  when  it  was  made,  as  a  correct  account.  It 
must  not  contain  any  of  the  elements  of  hearsay,  and 
it  will  therefore  be  inadmissible  if  it  appears  to  be  the 
statement  of  a  third  person  (s),  as  where  it  had  been 
drawn  up  by  such  a  person  from  the  witness's  own 
memoranda;  or  even  if  it  is  a  copy  made  by  the 
witness  himself  from  his  own  origincd  memoranda  {a) . 
This  rule  is  consistent  with  the  general  principles  of 
secondary  evidence,  by  which  the  copy  of  a  copy, 
unless  in  the  nature  of  a  duplicate  original,  is  entirely 
inadmissible,  and  corresponds  with  the  express  dictum 
of  Patteson,  J.,  in  Burton  v.  Plummer  (6),  that  "  the 
copy  of  an  entry,  not  made  by  the  witness  con- 
temporaneously, does  not  seem  to  be  admissible  for 
the  purpose  of  refreshing  a  witness's  memory."    The 

(y)  JFoodr.  Cowper,  1  0.  &  K.646. 
{z)  Anon,,  Ambler,  252. 
*    \a)  Jonet  ▼.  Strwid^  2  C.  &  P.  196. 
(a)  2  A.  &  £.  343. 
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cases  where  such  a  privilege  appears  to  have  been 
conceded,  as  where  the  author  of  a  written  report  (c), 
or  an  article  in  a  newspaper  {d)^  has  been  allowed  to 
refer  to  the  printed  versions,  are  cases  where  such 
printed  versions  appear  to  have  been  treated  as 
originals,  and  not  as  copies. 


(c)  Hortie  v.  MaekenziCy  6  C.  &  F.  628. 
(rf)  Topham  V.  M'Qregor^  1  C.  &  K.  320. 
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CHAPTER  V. 

MATTERS  WHICH  ARE  REQUIRED  TO  BE  PROVED  BT 
WRITINO — THE  STATUTES  OF  FRAUDS  AND  OF  LIMITA-^ 
TIONS — PRESCRIPTION. 

Many  matters  can  "be  proved  only  by  deed  or  other 
writing ;  and,  in  such  cases,  oral  evidence,  however 
distinct  and  direct,  is  wholly  inadmissible. 


INCORPOREAL  RIGHTS, 

Such  as  advowsons,  rents,  remainders,  reversions,. 
profits  d  prendre^  and  easements,  can  be  created  or 
assigned  only  by  deed,  and  must  therefore  be  proved 
by  deed.  Thus,  a  ticket  of  free  admission  to  a 
theatre  or  a  race  course  is  insufficient  evidence  of  a 
title  to  enter,  unless  it  be  by  deed  (a). 


CONTRACTS  BY  CORPORATIONS. 

Contracts  and  acts  done  by  corporations  must 
generally  be  by  deed,  and  can  therefore  be  proved 
only  by  a  deed  bearing  the  corporate  seal  (6). 

This  rule  is  an  ancient  principle  of  the  common  law, 
and  still  remains  in  the  abstract  unmodified ;  but  prac* 
tically,  a  large  class  of  exceptions  has  been  engrafted 

(a)  Wood  T.  Leadhitter,  18  M.  &  W.  842. 
\h)  Arnold  v.  Mayor  of  PooUy  4  H.  &  G.  860. 
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On  it,  and  their  aooomxilatiye  result  appears  to  be 
that  minor  oontraots,  where  there  is  a  paramount  con- 
venience such  as  to  amount  almost  to  a  necessity,  or 
oontracts  connected  with  the  objects  for  which  the 
corporation  was  established,  may  be  proved  without 
being  under  the  seal  of  the  corporation.  Thus,  it 
has  been  said  by  Bolfe,  B.,  "  A  corporation  which 
has  a  head  may  give  a  personal  command  aRd  do 
small  acts ;  as,  it  may  retain  a  servant ;  it  may  autho-i^ 
lize  another  to  drive  away  cattle,  damage  feasant,  or 
make  a  distress,  or  the  like.  These  are  all  matters 
80  constantly  recurring,  or  of  so  small  importance,  or 
80  little  admitting  of  delay,  that  to  require  in  every 
suoh  case  the  previous  afi^ng  of  the  seal  would  be 
greatly  to  obstruct  the  every-day  ordinary  conve- 
nience of  the  body  corporate,  without  any  adequate 
object*  In  such  matters,  the  head  of  the  corpora- 
tion  seems  from  the  earliest  times  to  have  been  con- 
sidered as  delegated  by  the  rest  of  the  members  to 
act  for  them"((?).  Although,  as  a  general  rule,  an 
inferior  servant  can  be  retained  even  by  a  non-trading 
corporation  by  parol,  the  same  principle  does  not 
apply  to  all  such  servants;  for  it  has  been  held  that 
the  contract  for  the  engagement  of  a  clerk  to  a. 
master  of  a  workhouse  by  a  board  of  guardians  must 
bennder  seal(ciQ. 
The  practical  question  in  such  cases  is.  Was  the 

{e)  Mayor  of  Ludhw  v.  Charlton^  6  H.  &  W.  821 ;  cf.  Church  t. 
Imperial  Oat  Co,^  6  A.  &  £.  861. 

{d)  Austin  y.  Bethnal  Oreen  Guardians,  L.  R.,  9  G.  P.  91 ;  43 
L.  J.,  0.  P.  lOa;  22  W.  R.  406;  of.  J)yi4  y.  St,  JFaneras- 
Guardians,  27  L.  T.,  K.  S.  342. 
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transaction  incidental  or  foreign  to  the  objects  and 
daily  business  of  the  corporation?  If  it  was  incidental, 
^as  to  repair  the  premises  of  the  corporation  {e) ;  or  a 
contract  to  buy  or  sell  such  goods  as  the  corporation 
is  formed  to  buy  and  sell  (/),  or  to  purchase  goods 
for  the  purposes  of  the  corporation  {g)j  such  a  matter 
does  not  require  to  be  proved  by  the  corporation 
seal.  •  Thus,  the  East  India  Company  has  been  held 
liable  upon  bills  of  exchange  accepted  on  its  behalf 
although  its  seal  was  not  on  them  {h).    When  the 
gooda  to  be  supplied  are  not  such  as  those  in  which 
the  corporation  usually  deals  (i) ;  or  when  the  con- 
tract is  of  such  a  magnitude,  and  of  such  an  unusual 
description,  as  to  require  reasonably  the  formal  and 
express  assent  of  the  corporation,  the  fact  must  be 
proved  by  writing  under  the  corporate  seal  [k) ;  but 
magnitude  per  se  is  not  an  element  in  deciding  whe- 
ther a  contract  not  under  seal  is  binding  on  the  corpo- 
ration (1),    It  may  be  remarked,  that  the  tendency  of 
recent  decisions  is  to  restrict  the  general  principle 
that  corporations  can  only  contract  under  seaL    The 
courts  are  unwilling  to  hold  such  contracts  void, 
merely  because  they  are  not  evidenced  by  the  corpo- 
rate seal ;  and  are  more  and  more  inclined  to  hold 


W  Saunders  v.  St.  NeotU  Union,  8  Q.  B.  810. 

(/)  Church  V.  Imperial  Gaslight  and  Coke  Co.,  6  A.  &  £.  846. 

[ff)  South  of  Ireland  Colliery  Co.  v.  JFaddeUj  L.  B.,  4  C.  P.  617  ; 
58  L.  J.,  C.  P.  838. 

(h)  Murray  v.  JSaet  India  Co.,  6  B.  &  A.  204. 

(i)  Copper  Miners  Co.  v.  Fox,  16  Q.  B.  229. 

(*)  Momersham  ▼.  WolcerhampUm  Baihoay  Co.,  6  Exch.  137. 

(/)  Per  Erle^  J.,  Senderson  v.  Australian  St$am  Navigation  Co,^ 
<d  E.  &  B.  409. 
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corporations  bound  by  them  when  they  are  entered 
into  by  dnly  appointed  agents ;  but  the  agents  of  a 
corporation  have  no  power  to  bind  it  by  any  act 
which  the  corporate  body  has  not  power  to  do.  Cor- 
porations are  bound  by  the  misrepresentations  of 
their  agents  (m) ;  and  it  has  been  said  by  a  high  autho- 
rity, that,  '^  although  corporations  can  only  contract 
under  seal,  they  are  bound  by  their  conduct,  and  by 
the  acts  of  their  solicitors,  after  their  contract,  just 
as  an  individual  would  be"  {n).  So,  in  torts,  cor- 
porations are  liable  for  the  acts  of  their  servants, 
although  they  have  not  been  appointed  under  the 
corporation  seal  (o) ;  and  use  and  occupation  may  be 
maintained  by  a  corporation  against  a  tenant  who 
has  entered,  but  who  has  not  been  constituted  by  a 
demise  under  seal  {p).  Entry,  occupation  and  pay- 
ment of  rent  for  corporate  property  under  a  demise 
not  imder  seal  will  constitute  a  yearly  tenancy  {q). 

Although  it  was  at  one  time  doubted  how  far  a 
corporation  was  bound  by  an  executed  contract,  not 
under  seal,  and  of  which  the  corporation  had  received 
the  benefit;  it  is  now  settled  that  the  corporation 
wQl  be  bound  if  it  has  accepted  the  benefit  of  the 
contract  (r),  except,  of  course,  where  any  statute 

(m)  Conyheare  y.  New  Bruntioick  Co.,  8  Jur.,  K.  S.  375. 

(»)  Per  Lord  St.  Leonaxda,  Eattem  Counties  Railway  Co,  t. 
Bawkee,  6  H.  L.  Caa.  376. 

(o)  EaaUm  Countiee  Railway  Co.  r.  Brown,  6  Exoh.  314 ;  Goffy. 
Great  Northern  Bailway  Co.,  3  E.  &  E.  672. 

(p)  Mayor  of  Stafordy.  Till,  4  Bing.  77. 

iq)  Beeleaiastical  Commiesionere  y.  Morratt,  L.  "R.,  4  Ex.  162. 

(r)  JfeHoume  Banking  Corporation  y.  Brougham,  L.  B.,  4  App. 
Cas.166;  48  L.  J.,  P.  C.  12. 
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interveneBy  as  in  the  case  of  contraots  by  urban 
authorities  («).  Where  goods  which  a  corporation 
has  contracted  by  parol  to  buy  have  been  received  by 
it,  or  after  work  is  done  and  adopted  for  the  purposes 
of  the  corporation,  the  objection  that  the  contract 
was  not  under  seal  cannot  be  taken  {t).  The  doc* 
trines  of  acquiescence  and  part  performance  are 
applied  by  courts  of  equity  to  contracts  by  corpora- 
tions or  incorporated  companies  as  well  as  to  those 
by  private  individuals.  Thus,  where  the  directors 
of  a  railway  company  entered  into  an  informal 
agreement,  upon  the  faith  of  which  certain  works 
were  executed  on  a  spot  where  the  company  was 
constructively  present,  the  company  was  held  to  the 
agreement  (u).  Even  where  the  contract  is  uUra 
mreSy  and  one  which  a  corporation  or  incorporated 
company  cannot  lawfully  enter  into,  still,  if  any 
benefit  has  been  derived  by  the  corporation  or  incor- 
porated company  from  the  contract,  they  are  liable 
to  the  extent  of  such  benefit.  Thus,  where  a  life 
assurance  company  granted  marine  policies,  and  the 
policies  so  granted  were  held  void  as  being  ultra  vires^ 
the  holders  were  held  to  be  entitied  to  recover  from 
the  company  the  amount  of  the  premiums  paid  by 
them  (x). 


(«)  See  infra,  p.  402. 

(0  8and0ir8  v.  St.  Ifeofs  Ouardiam,  8  Q.  B.  810. 

(tf)  Zaird  y.  Birkenhead  Sailtcay  Co.,  Johns.  600 ;  of.  Orook  r. 
Corporation  ofSeaford,  L.  R.,  6  Gh.  551 ;  18  W.  B.  1147  ;  and  see 
Ma^or  of  Kidderminster  y.  Sardwiek,  L.  B.,  9  0.  P.  13;  43  L.  J., 
O.  P.  9 ;  22  W.  B.  160. 

{x)  In  re  Phmnix  Life  Aasuranee  Cb.,  2  J.  &  H.  441. 
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CONTRACTS  BY  COMPANIES 

Under  the  Companies  Clauses  Consolidation  Act, 
1845  (y),  are  provable  under  the  following  section : — 
Sect.  97,  "  The  power  which  may  be  granted  to  any 
oommittee  to  make  contracts,  as  well  as  the  power  of 
the  directors  to  make  contracts  on  behalf  of  the  com- 
pany, may  lawfully  be  exercised  as  follows ;  that  is 
to  say — 
''With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law 
required  to  be  in  writing,  and  under  seal, 
such  committee  or  the  directors  may  make 
such  contracts  on  behalf  of  the  company  in 
writing,  and  under  the  common  seal  of  the 
company,  and  in  the  same  manner  may  vary 
or  discharge  the  same  : 
''  With  respect  to  any  contract  which,  if  made  by 
private  persons,  would  be  by  law  required  to 
be  in  writing,  and  signed  by  the  parties  to 
be  charged  therewith,  such  committee  or  the 
directors  may  make  such  contract  on  behalf 
of  the  company  in  writing,  signed  by  such 
committee,  or  any  two  of  them,  or  any  two 
of  the  directors,  and  in  the  same  manner  may 
vary  or  discharge  the  same : 
*'With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  by  law  be 
valid,  although  made  by  parol  only,  and  not 
reduced  into  writing,  such  committee  or  the 
^^^^"^^»^w»— ^^— ^■^»^— ^^■^— ^^— ^— ^— ^^"^^  '       ■      '  ^»^— — ^i^.^^^— — ^— ^— ^— ^— ■ 

(y)  8  ft  9  Vict.  0.  16. 
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directors  may  make  such  contract  on  behalf 
of    the   company^  by    parol    only,   without 
writing,  and  in  the  same  manner  may  vary 
or  discharge  the  same : 
^^And  all  contracts,  made  according  to  the  pro- 
visLons  herein  contained,  shall  be  effectual  in 
law,  and  shall  be  binding  upon  the  company 
and  their  successors,  and  all  other  parties 
thereto,  their  heirs,  executors  or  administra- 
tors, as  the  case  may  be : 
^'  And  on  any  default  in  the  execution  of  any  such 
contract,  either  by  the  company  or  any  other 
party  thereto,  such  action  or  suit  may  be 
brought,  either  by  or  against  the  company, 
as  might  be  brought  had  the  same  contracts 
been  made  between  private  persons  only." 
On  this  section  it  has  been  held,  that  where  a 
company  has  had  the  benefit  of  a  contract  made  by 
an  agent,  there  will  be  evidence  for  a  jury  of  such  a 
contract  (s). 

By  the  98th  section,  the  directors  are  to  cause 
minutes  to  be  made  of  all  contracts  entered  into  by 
them,  which  minutes  are  to  be  signed  by  the  chair- 
man of  the  meeting,  and  in  this  form  they  are  to  be 
primd  facie  evidence  that  the  meeting  has  been  duly 
convened,  and  that  the  persons  attending  were 
directors,  &c.,  as  the  entry  describes  them. 

The  above  act  applies  (a)  to  contracts  made  by 
companies  which  are  incorporated  by  special  acts,  and 


(z)  Pauling  v.  London  and  North  Western  Bailway  Co,y  8  Ei.  867. 
\a)  Sect.  1. 


^ 
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placed  under  its  provisions,  and  therefore  does  not 
apply  to  contracts  made  by  ordinary  joint-stock  com- 
panies after  complete  registration.  These  are  regu- 
lated by  several  acts,  of  which  the  principal  is  the 
Companies  Act,  1862  (b) ;  but  the  latter  act  does  not 
contain  any  clauses  similar  to  those  which  were  con- 
tained in  the  Joint  Stock  Companies  Act,  1856,  and 
which  are  substantially  re-enacted  in  the  Companiea 
Act,  1867,  and  therefore  under  this  act  contracts  by 
joint  stock  companies  were  on  the  footing  of  contracts 
by  corporations  except  as  provided  by  sect.  47  of  the 
Act  of  1862,  which  enacts,  that  '^  a  promissory  note 
or  bill  of  exchange  shall  be  deemed  to  have  been 
made,  accepted  or  endorsed  on  behalf  of  any  com- 
pany under  this  act  if  made,  accepted  or  endorsed 
on  behalf  of  any  company  under  this  act,  if  made, 
accepted  or  endorsed  in  the  name  of  the  company  by 
any  person  acting  under  the  authority  of  the  company, 
or  if  made,  accepted  or  endorsed  by  or  on  behalf  or 
on  account  of  the  company  by  any  person  acting 
under  the  authority  of  the  company."  But  now  by 
the  37th  section  of  the  Companies  Act,  1867(c), 
which  is,  so  far  as  is  consistent  with  the  tenor  thereof^ 
to  be  construed  as  one  with  the  25  &  26  Yict.  c.  89, 
therein  called  '^  the  Principal  Act,"  it  is  enacted,  that 
"contracts  on  behalf  of  any  company  under -the 
Principal  Act  may  be  made  as  follows :  (that  is  to 
say)— 
"  (1).  Any  contract  which,  if  made  between  pri- 
vate persons,  would  be  by  law  required  to 

(b)  25  &  26  Vict.  c.  89.  {c)  30  &  31  Vict.  o.  131. 


« 
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be  in  'writing,  and  if  made  acoording  to 
EnglUh  law  to  be  under  seal,  may  be  made 
on  behalf  of  the  company  in  writing  under 
the  common  seal  of  the  company,  and  sudi 
contract  may  be  in  the  same  manner  varied 
or  discharged. 
(2).  Any  contract  which,  if  made  between  pri- 
vate persons,  would  be  by  law  required  to 
be  in  writing  and  signed  by  the  parties 
to  be  charged  therewith,  may  be  made  on 
behalf  of  the  company  in  writing,  signed 
by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such 
contract  may  in  the  same  manner  be  varied 
or  discharged. 
(3).  Any  contract  which,  if  made  between  pri- 
vate persons,  would  by  law  be  valid  although 
mside  by  parol  only,  and  not  reduced  into 
writing,  may  be  made  by  parol  on  behalf 
of  the  company  by  any  person  acting  under 
the  express  or  implied  authority  of  .the 
company,  and  such  contract  may  in  tiie 
same  way  te  varied  or  discharged. 
And  all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shaU. 
be  binding  upon  the  company  and  their  successors 
and  all  other  parties  thereto,  their  heirs,  executors 
or  administrators,  as  the  case  may  be." 


« 
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TRANSFER  OF  SHARES. 

The  14th  seotion  of  the  Companies  Clauses  Con- 
solidation Aot,  1845  {d)j  enaotsy  that  eveij  transfer 
of  shares  xinder  that  act  ''shall  be  by  deed  duly 
stamped,  in  which  the  consideration  shall  be  truly 
stated ;"  and  a  fonn  of  transfer  is  given  in  the  sche- 
dule B.  to  the  act.  The  Companies  Act,  1862  (e)^ 
by  sect.  22  provides  that  shares  shall  be  transferred 
in  manner  provided  by  the  regulations  of  the  com- 
pany, which,  in  the  case  of  companies  governed  by 
Table  A.,  is,  that  instruments  of  transfer  are  to  be 
executed  both  by  transferor  and  transferee,  and  that 
the  transferor  is  to  be  deemed  to  remain  the  holder  of 
a  share  imtil  the  name  of  the  transferee  has  been 
entered  in  the  company's  register. 


SALE  OF  SHIPS. 

The  55th  section  of  the  Merchant  Shipping  Act, 
1854  (/),  enacts,  that  ''a  registered  ship,  or  any  share 
therein,  when  disposed  of  to  persons  qualified  to  be 
owners  of  British  ships,  shall  be  transferred  by  bill  of 
sale ;  and  such  bill  of  sale  shall  contain  such  descrip- 
tion of  the  ship  as  is  contained  in  the  certificate  of 
the  surveyor,  or  such  other  description  as  may  be 
sufficient  to  identify' the  ship  to  the  satisfaction  of 
the  registrar,  and  shall  be  according  to  the  form  E. 
marked  in  the  schedule  hereto,  or  as  near  thereto  as 
circumstanoes  permit,  and  shall  be  executed  by  the 

{d)  S&d  Vict.  0. 16. 
\e)  26  &  26  Vict.  o.  89. 
(/)  17  &  18  Vict.  0.  104. 

P.  DD 
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transf  eror  in  th&  presenoe  of  and  be  attested  by  one 
or  more  witnesses." 

It  appears  that  this  proTision  extends  to  all  veeselt 
not  propelled  by  oars. 


CONTRACTS  BY  URBAN  AUTHORITIES. 

By  the  174th  section  of  the  Public  Health  Act, 
1875  («),  "every  contract  made  by  an  urban  autho- 
rity whereof  the  value  or  amount  exceeds  fifty  pounds, 
shall  be  in  writing  and  sealed  with  the  common  seal 
of  such  authority."  It  has  been  held  by  the  House 
of  Lords  that  this  section  prevents  urban  authorities 
from  being  bound  by  any  contract  whereof  the  value 
or  amount  exceeds  50/.,  unless  such  contract  is  under 
seal,  even  though  it  be  an  executed  dontract  of  which 
the  urban  authority  have  had  the  full  benefit,  and 
which  has  been  effected  by  their  agent  appointed 
imder  their  seal  (/).  A  compromise  of  an  action  is 
not  a  contract  within  the  above-mentioned  section  {g). 


WARRANTS  OF  ATTORNEY. 

The  24th  section  of  the  Debtors  Act,  1869  (A), 
enacts,  that  after  its  commencement  (1st  July,  1870), 

(e)  38  &  39  Viot.  c.  55. 

(/)  Toutiff  y.  JfayoTy  fe,  of  ZeamingtaHf  L.  R.,  8  App.  Gas.  617; 
52  L.  J.,  Q.  B.  713 ;  31  W.  R.  925. 

iff)  Ait.'Om,  y.  Gatkill,  L.  B.,  22  Gh.  B.  637;  62  L.  J.,  du 
163 ;  31  W.  R.  135. 

(A)  32  ft  33  Vict.  o.  62. 
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^  a  warrant  of  attorney  to  confess  judgment  in  any 
personal  action  or  cognovit  actionem  given  by  any 
person  shall  not  be  of  any  force,  unless  there  is  present 
some  attorney  of  one  of  the  superior  courts  on  behalf 
of  each  person  expressly  named  by  him,  and  attend-* 
ing  at  his  request  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit  before  the  same  is 
executed,  which  attorney  shall  subscribe  his  name  as 
a  witness  to  the  due  execution  thereof,  and  thereby 
declare  himself  to  be  attorney  for  the  person  exe- 
cuting the  same,  and  state  that  he  subscribes  as  such 
attorney." 


BTATUTB  OF  FRAUDS  (t). 

,  The  chief  object  of  this  statute  is  to  lessen  the 
temptations  to  perjury  which  exist  when  a  person  is 
permitted  to  give  oral  evidence  of  an  agreement  in 
-dispute  between  himself  and  another  person ;  it  there- 
fore designates  a  number  of  cases  in  which  none  but 
written  evidence  of  such  a  disputed  agreement  shall 
be  received.  Such  agreements,  when  not  proved  by 
writings  which  embody  their  terms,  and  unless  ren- 
dered void  by  the  statute,  still  exist  in  contemplation 
of  law,  but  are  yet,  virtually,  non-existent,  because 
they  cannot  be  established  by  the  only  species  of 
■evidence,  viz.,  written  evidence,  which  the  legislature 
has  declared  to  be  admissible  proof  of  their  existence. 
The  contract  may  still  be  good,  and  the  relative  legal 
rights  of  the  parties  may  have  been  constituted  by 

(0  29  Car.  2,  o.  3. 

dd2 
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word  of  mouth ;  but  the  statutory  inadmissibility  of 
oral  evidenoe  to  prove  the  contract  leaves  the  right 
imsupported  by  a  legal  remedy. 

There  is  no  branch  of  the  law  of  evidence  of  more 
constant  and  immediate  importance  than  that  which 
regulates  contracts  which  f  aU  within  this  statute,  and 
which,  therefore,  can  generally  be  proved  only  by 
written  evidence.  The  cases  are  endless  on  tho 
subject ;  but  the  limits  of  this  work  permit  only  a 
careful  selection  of  such  as  bear  prominently  on  tho 
principal  provisions  of  the  act. 


INTERESTS  IN  LAND. 

Sect  1.  ^' All  leases,  estates,  interests  of  freehold,, 
or  terms  of  years,  or  any  imcertain  interest  of,  in,  to, 
or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  made  and  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing  and 
signed  by  the  parties  so  making  or  creating  the 
same,  or  their  agents  thereimto  lawfully  authorized 
by  writing,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only ;  and  shall  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any  other 
or  greater  force  or  effect,  any  consideration  for 
making  any  such  parol  leases  or  estates  to  the  con- 
trary notwithstanding." 

Sect.  2.  ^'  Except,  nevertheless,  all  leases  not  ex* 
ceeding  the  term  of  three  years  from  the  making 
thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  such  teim  shall  amount  unto  two-third  parts 
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at  least  of  the  fall  improved  value  of  the  thing 
demised." 

Under  this  section,  any  lease,  extending  not  more 
than  three  years  from  the  time  of  its  creation,  and 
commencing  from  the  date  of  the  lease,  and  not 
from  a  future  date ;  or,  if  commencing  from  a  future 
date,  not  extending  more  than  three  years  from  the 
date  of  the  lease ;  may  still  be  proved,  as  before  the 
statute,  by  evidence  of  an  oral  lease  (k).  It  seems 
that  such  a  lease  confers  a  right  of  action  against 
a  lessee  only  when  he  has  entered,  and  not  for  a 
non-entry  (/). 

Sect.  3.  "  No  leases,  estates  or  interests,  either  of 
freehold  or  terms  of  years,  or  any  uncertain  inte- 
rest, not  being  copyhold  or  customary  interest  of,  in, 
to,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  shall  at  any  time  be 
assigned,  granted  or  surrendered,  imless  it  be  by 
deed  or  note  in  writing  signed  by  the  party  so  as- 
signing, granting  or  surrendering  the  same,  or  their 
agents  thereimto  lawfully  authorized  by  writing,  or 
by  Act  or  operation  of  law." 

If  a  person  enters  into  possession  of  land  and  pays 
rent  imder  a  lease  or  agreement  for  a  lease  void 
under  these  provisions,  he  becomes  at  common  law 
tenant  from  year  to  year,  upon  such  of  the  terms  of 
the  lease  or  agreement  as  are  applicable  to  such  a 
tenancy  (m) ;  but  since  the  Judicature  Acts,  a  tenant 

(k)  Bawlina  y.  Turner,  1  Lord  Baym.  736 ;  RUey  y.  Hicks,  1 
filza.651. 

(/)  Edge  v.  Strafford,  1  Tyr.  293. 
(m)  Nets  y.  Savage,  4  E.  &  B.  36. 
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holding  under  an  agreement  for  a  lease,  of  whiok 
specifio  performance  would  be  decreed,  stands  in  the^ 
same  position  as  if  the  lease  had  been  executed  (n). 

All  the  above  interests  in  land,  if  created  or  as- 
signed since  October  1st,  1845,  are  now  required  to- 
be  evidenced  by  deed,  for  it  is  enacted  by  8  &  ^ 
Yict.  c.  106,  s.  3,  that  '^  a  feoffment,  made  after  the 
said  1st  day  of  October,  1845,  other  than  a  feoffment 
made  under  a  custom  by  an  infant,  shall  be  void  at 
law  unless  evidenced  by  deed,  and  that  a  partition 
and  an  exchange  of  any  tenements  or  hereditaments 
not  being  copyhold,  and  a  lease  required  by  law  to 
be  in  writing,  made  after  the  said  1st  day  of  October, 
1845,  shall  also  be  void  at  law  unless  made  by 
deed." 

The  4th  section  enacts  {inter  alia)  that  ''no 
action  shall  be  brought  whereby  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  tene<^ 
ments  or  hereditaments,  or  any  interest  in  or  con- 

eeming  them unless  the  agreement  upon 

which  such  action  shall  be  brought,  or  some  memo* 
randum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  i)erson  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully 
authorized." 

The  subject-matter,  the  terms,  and  the  parties  must 
appear  in  the  agreement  (o).  The  agreement  need 
not  consist  of  a  single  paper,  but  may  be  gathered 


(n)  WaUh  T.  Zontdak,  L.  B.,  21  Ch.  B.  9 ;  62  L.  J.,  Ch.  2 ;  31 
W.  B.  106. 
'  (o)  FtZ/uMM  y.  ZoAr^,  2  E.  ft  B.  349. 
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from  sereral  oonneoted  papers  (p).  The  ooxmeotion; 
jQust  appear  on  the  face  of  the  doomnents  themselves, 
although  parol  evidence  is  admissible  to  aid  in  esta* 
bhshing  the  connection  {q).  Where  a  person  seeks 
to  prove  the  terms  of  a  contract  by  a  series  of  letters, 
he  must  take  the  whole  of  each  letter,  and  cannot 
pick  out  part  and  reject  the  rest  (r) .  Correspondence 
and  telegrams  taken  together  may  constitute  a  con- 
tract («).  Where  a  contract  has  to  be  proved  by  a 
correspondence,  the  whole  correspondence  must  be 
taken  into  consideration  (t) ;  and  '^  if  in  all  the  letters 
taken  together  you  see  that  the  parties  did  not  intend 
to  make  a  contract,  even  though  in  two  or  three 
letters  there  appeared  to  be  a  contract,  you  would 
hold  that  on  the  whole  correspondence  there  was 
none"  (u).  The  mere  reference  to  a  future  formal 
oontraot  in  a  correspondence  will  not  prevent  the 
correspondence  from  constituting  a  binding  agree- 
ment (2;);  but  ''if  you  find  not  an  imqualified  ac- 
ceptance of  a  contract,  but  an  acceptance  subject  to 
the  condition  that  an  agreement  is  to  be  prepared 


[p]  Kidgtpay  t.  Wharton,  6  H.  L.  Gas.  238 ;  Bm*man  y.  Jamet, 
L.  R.,  8  Ch.  108. 

(q)  Long  V.  Millar,  48  L.  J.,  Q.  B.  696 ;  27  W.  B.  720. 

(r)  Ne^ham  v.  Selby,  L.  E.,  7  Ch.  406 ;  43  L.  J.,  Ch.  661. 

(«)  Coupland  r.  Arrowitnith,  18  L.  T.,  N.  S.  766 ;  Godwin  r. 
Iraneit,  L.  R.,  6  C.  P.  296  ;  39  L.  J.,  0.  P.  121. 

(0  Buuejf  y.  Some-Fayne,  L.  B.,  4  App.  Caa.  311 ;  47  L.  J., 
Ch.  761 ;  27  W.  B.  636. 

(u)  Per  Jesael,  H.  B.,  Wiaianu  y.  Srisco,  L.  B.,  22  Ch.  B.  448; 
81  W.  B.  908. 

(x)  BomrnveUT.  Jmhinii  L.  B.,  8  Ch.  D.  70 ;  47  L.  J.,  Ch.  768; 
26  W.  B.  294. 
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and  agreed  upon  by  the  parties,  and  until  that  con- 
dition is  fulfilled  no  oontract  is  to  arise,  then  nn- 
doubtedly  you  oannot,  upon  a  oorrespondenoe  of 
that  kind,  find  a  concluded  contract"  (y). 

The  parties  need  not  be  specified  by  name;  but 
an  adequate  description  is  sufficient.  Thus, "  the  pro- 
prietor," is  a  sufficient  description  of  the  vendor  (s) ; 
and  '^  a  trustee  selling  under  a  trust  for  sale,"  has 
also  been  held  a  sufficient  description  (a) ;  but  the 
mere  description  of  the  vendor  as  vendor  has  been 
held  to  be  insufficient  (b). 

An  authority  to  sign  need  not  be  in  writing ;  but 
of  course  the  agent  only  binds  the  principal  when 
acting  within  the  scope  of  his  authority;  thus,  where 
the  defendant  having  verbally  agreed  with  the  plain- 
tiff to  sell  him  a  house,  instructed  a  solicitor  to 
prepare  a  formal  agreement,  and  the  solicitor  sent  a 
draft  agreement  to  the  plaintiff's  solicitor  for  ap- 
proval, accompanied  by  a  letter  stating  the  terms  of 
the  arrangement,  but  the  agreement  was  never  signed 
by  the  parties,  it  was  held  that  the  letter  of  the 
defendant's  solicitor  was  not  a  memorandum  of  the 
agreement  within  the  statute,  because  the  solicitor 
had  only  authority  to  prepare  a  formal  agreement 


(y)  Per  Lord  Cairns,  Mosiiter  v.  Miller^  L.  B.,  3  App.  Cua. 
1138  ;  48  L.  J.,  Gh.  17 ;  26  W.  B.  868. 

(s)  BoisiUr  T.  Miller,  L.  B.,  3  App.  Gas.  1124 ;  48  L.  J.,  Gh. 
10 ;  26  W.  B.  866. 

(a)  Cattlinff  y.  Zin^,  L.  B.,  6  Gh.  D.  660 ;  46  L.  J.,  Gh.  884  ; 
26  W.  B.  660. 

(b)  Fottir  T.  Dt^ffiM,  L.  B.,  18  Eq.  4 ;  48  L.  J.,  Gh.  472 ;  22 
W.  B.  686. 


MATTERS  WHICH  MUST  BE  PROVED  BY  WRITINO.     409 

and  nothing  more  {c).  In  a  case  where  a  telegram 
aooepting  an  offer  to  buy  an  estate  was  sent  by  the 
vendors,  Bovill,  G.  J.,  stated  that  he  was  prepared  to 
hold  that  the  telegram  written  out  and  signed  by  the 
telegraph  clerk,  with  the  authority  of  the  vendors, 
was  "a  sufficient  signature  within  the  Statute  of 
Frauds"  (d). 

The  memorandum  need  only  be  signed  by  the 
party  charged ;  and,  if  so  signed,  is  good  against 
him,  though  not  against  the  other  party ;  and  where 
a  written  proposal  signed  by  one  contracting  party 
is  verbally  assented  to  by  the  other,  it  is  a  memo- 
randum within  the  statute  sufficient  to  charge  the 
party  signing  (e),  A  printed  signature  may  be 
sufficient  (/).  It  is  immaterial  when  the  signature 
is  placed  on  the  document  or  where  it  was  so  placed, 
pro?ided  it  was  placed  there  for  the  purpose  of  affirm- 
ing that  the  document  contains  the  terms  of  the  offer 
or  contract,  as  the  case  may  be  (g). 

Specific  performance  of  a  parol  contract  as  to 
an  interest  in  land  which  is  within  the  Statute  of 
Frauds  is,  however,  enforced,  (1)  where  it  is  set  out 
in  the  plaintiff's  pleadings  and  admitted  by  the  de- 
fendant ;  (2)  where  the  reduction  of  the  contract  to 


[e)  Smith  y.  JFebsUr,  L.  B.,  3  Gh.  D.  49 ;  45  L.  J.,  Gh.  528 ;  24 
W.  R.  894. 

{d)  Godwin  y.  Franeit,  L.  B,  5  G.  P.  295  ;  39  L.  J.,  G.  P.  121. 

(#)  JUu88  y.  Fiekley,  L.  B.,  1  Ex.  342 ;  4  H.  &  G.  588. 

(/)  Ibrret  y.  Crippt,  48  L.  J.,  Gh.  567  ;  27  W.  B.  706. 

[g]  Jonet  y.  Vieioria  Dock  Graving  Co,,  L.  B.,  2  Q.  B.  D.  314 ; 
46  L.  J.,  Q.  B.  219 ;  25  W.  B.  348. 
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writing  was  prevented  by  the  fraud  of  one  of  the 
parties ;  (3)  where  it  is  a  completed  agreement,  and 
has  been  partly  oarried  into  execution,  and  is  definite 
in  its  terms  (t).  But  if  in  any  particular  case  the 
acts  of  part  performance  of  a  parol  agreement  as  to 
an  interest  in  land  are  to  be  Held  sufficient  to  exclude 
the  operation  of  the  Statute  of  Frauds,  they  must  be 
such  as  are  imequivocally  referable  to  the  agreement ; 
in  other  words,  there  must  be  a  necessary  connection 
between  the  acts  of  part  performance  and  the  interest 
in  the  land,  which  is  the  alleged  subject-matter  of  the 
€igreement ;  and  it  is  not  sufficient  that  the  acts  are 
consistent  with  the  existence  of  such  an  agreement, 
or  that  they  suggest  or  indicate  the  existence  of  some 
agreement,  unless  such  agreement  has  reference  to 
the  subject-matter.  As  was  said  by  Lord  Hardwicke 
in  the  case  of  Gunter  v.  Halsey  (£),  they  must  be  such 
as  could  have  been  done  with  no  other  view  or  design 
than  to  perform  the  agreement  (/).  The  doctrine  of 
part  performance  rendering  a  parol  contract  enforce- 
able in  equity,  is  confined  to  contracts  as  to  interests 
in  land  {m). 


(i)  Smith's  Manual  of  Equity,  12th  edition,  p.  276.  As  to  what 
constitates  part  perfoxmanoe,  Tide  Id.  p.  276. 

(k)  2  Amb.  586. 

(Q  Cited  by  Baggallay,  L.  J.,  Sumphreyt  y.  Gr^m,  L.  B., 
10  Q.  B.  D.  164 ;  62  L.  J.,  Q.  B.  143. 

(m)  SriiaiH  y.  BouiUr^  L.  B.,  11  Q.  B.  D.  123;  48  L.  J.,  Q.  B. 
362 ;  27  W.  B.  482. 
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CONTRACTS  BY  BXECXTTORS,  ETC. 

Sect.  4.  "  No  action  ehall  be  brought  whereby  to 
charge  any  executor  or  administrator,  upon  any 
special  promise,  to  answer  damages  out  of  his  own 
estate  ....  unless  the  agreement  upon  which  suoh 
action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." 

The  agreement  must  embody  the  consideration  for 
the  promise,  and  be  signed  by  the  executor  or  the 
administrator,  or  his  agent  (n). 


GUARANTEES. 


Sect.  4.  **No  action  shall  be  brought 

"whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  miscar- 
riages of  another  person unless  the  agree* 

ment,"  &c.  (as  in  the  case  of  executors,  supra). 

The  agreement  must  rest  on  a  valid  considera- 
tion (o),  which  must  be  new  and  executory,  except 
where  it  is  the  embodiment  of  verbal  terms  on  which 
the  contract  has  been  executed,  and  the  guarantee 
Bubseqjiently  given  in  writing  {p).  It  is  the  essence 
of  a  guarantee  that  the  original  debtor  should  con- 
tinue liable ;   and  therefore  if  his  liability  is  ex- 


(n)  JStann  y.  Eugh&iy  7  Bro.  P.  C.  666. 

(o)  SempU  T.  Fink,  1  Ex.  74. 

(p)  Eastwood  Y.  Kinffon fli  A.  &  E.  438. 
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tinguisliedy  and  the  surety  is  the  only  party  liable 
for  the  debt,  his  liability  will  not  require  to  be 
evidenced  by  writing.  If  the  person  for  whose  use 
the  goods  are  furnished  is  liable  at  all,  any  promise 
by  a  third  person,  upon  sufficient  consideration,  to 
pay  that  debt,  must  be  in  writing  (g).  It  is  also 
held  that  a  promise  to  pay  the  debt  of  another 
person  need  be  proved  by  writing  only  where  the 
promise  is  given  to  the  original  creditor,  and  not 
where  it  is  given  to  the  debtor  or  a  third  person, 
that  the  promisor  will  be  answerable  to  the  cre- 
ditor (r).  Thus,  a  promise  to  indemnify  is  not 
within  the  statute  («).  Where  the  chairman  of  a 
board  of  health  virtually  promised  a  contractor  that 
he  would  see  him  paid  for  certain  extra  work,  it  was 
held  by  the  House  of  Lords,  affirming  the  Court  of 
Exchequer  Chamber,  that  the  chairman's  words  were 
evidence  to  sustain  a  claim  against  him  personally, 
i.  e.f  that  they  did  not  constitute  a  promise  to  pay 
the  debt  of  another  within  the  Statute  of  Frauds  {t). 
The  plaintiff's  name  must  appear  on  the  docu- 
ment (w).  Formerly,  it  was  necessary  that  the 
guarantee  should  disclose  a  consideration  on  the  face 
of  it ;  but  this  is  no  longer  required  (x),  and  though 

(q)  Birkmyr  y.  DameU,  1  Smith,  L.  G.  274;  r%tzgerald  t. 
DreasUr,  7  0.  B.,  N.  S.  374. 

(r)  Eastwood  y.  Kenyotiy  11  A.  &  E.  446. 

(«)  Per  Bylee,  J.»  Esader  y.  Ktngham^  13  C.  B.»  N.  S.  344 ;  of. 
WHdes  y.  Dudlow,  44  L.  J.,  Ch.  341 ;  23  W.  R.  436. 

(0  Lakeman  y.  MounUtephen,  L.  B.,  7  E.  ft  I.  17 ;  44  L.  J., 
Q.  B.  188  ;  22  W.  B.  617. 

(m)  FifluiiM  y.  XaJktf,  2  E.  &  E.  349. 

{x)  19&20Yiofc.  o.  97,  8.*8. 
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parol  evidenoe  is  admiflsible  to  prove  the  oonBidera^ 
tion,  it  is  inadmiBrttble  to  explain  the  promise  (f/). 


MARRIAGE. 

Sect.  4.  "No  action  shall  be  brought  wherebjr 
•  .  /  .  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,  unless  the 
agreement,''  &c.  (as  in  the  case  of  executors,  supra). 

This  provision  does  not  extend  to  promises  to 
marry  (s),  but  only  to  oases  where  something  colla* 
teral  to  and  dependent  upon  the  event  of  the  mar* 
riage  is  the  substance  of  the  contract ;  as,  where  A. 
promises  B.  so  much  money  in  the  event  of  B.  many* 
ing  A.'s  daughter  (a).  An  oral  contract,  however,  if 
oomplete  and  partly  performed,  will  be  enforced  in 
equity ;  but  marriage  is  not  part  performance  of  a. 
contract  of  the  kind  now  under  consideration  (6). 


CONTRACTS  NOT  TO  BE  PERFORMED  WITHIN  A  YEAR. 

Sect.  4.  "  No  action  shall  be  brought  whereby  to 
charge  ....  any  person  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement,"  &c. 
(as  in  the  case  of  executors,  supra). 

The  statute  does  not  apply  where  the  contract  is 
capable  of  being  performed  by  either  party  within  a 

(y)  SolfMt  T.  MiUheU,  7  G.  B.,  K.  S.  861. 
(z)  Cock  T.  Baker,  1  Sir.  34. 

(a)  SarrxBon  ▼.  Cage,  1  Ld.  Kaym.  386. 

(b)  Za$8Mce  y.  Tiemei/,  1  Mao.  &  G.  651. 
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year  from  the  date  o£  its  making  {b) ;  but  it  applies 
to  a  contract  defeasible  by  a  contingency  which  may 
occur  within  that  period  (c).  A  contract  to  serve 
for  a  year,  the  service  to  commence  the  day  after 
the  day  on  which  the  contract  is  made,  is  within 
the  statute  {d)* 


DECLARATIONS  OK  CBEATIONS  OF  TRUSTS. 

Sect.  7.  ^^  All  declarations  or  creations  of  trust  or 
confidence  of  any  lands,  tenements  or  hereditaments 
shall  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  none  effect."  The  bene- 
ficial owner  ia  the  only  person  who  is  enabled  to 
declare  the  trust  (e). 

It  is  provided  by  sect.  8,  "that  when  any  con- 
veyance shall  be  made  of  any  lands  or  tenements 
by  which  a  trust  or  confidence  shall  or  may  arise  or 
result  by  the  implication  or  construction  of  law,  or 
be  transferred  or  extinguished  by  an  act  or  operation 
of  law,  then  and  in  every  such  case  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  the 

{b)  Cherry  v.  Seming,  4  Ex.  631;  Smith  v.  NesU,  2  C.  B., 
N.  8.  67. 

{e)  See  Davey  t.  ShanntM^  L.  B.,  4  Ex.  B.  81 ;  48  L.  J.,  Ex. 
469  ;  27  W.  R.  699. 

{d)  Britain  v.  Romtir,  L.  B.,  11  Q.  B.  D.  123;  48  L.  J.,  Ch. 
17;  26W.  R.  868. 

(r)  Kronheim  v.  Johmon,  L.  B.,  7  Ch.  D.  60 ;  47  L.  J.,  CJh-  IZ2  ; 
26  W.  R.  342. 
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8ame  would  have  been  if  this  statute  had  not  been 
made,  anything  hereinbefore  contained  to  the  con- 
trary notwithstanding," 

When  the  plaintiff  had  conveyed  an  estate  to  the 
defendant  without  consideration,  on  the  understanding 
that  the  defendant  should  in  certain  events  re-convey 
it  to  him,  and  on  the  plaintiff  applying  for  a  re- 
conveyance, the  defendant  pleaded  the  Statute  of 
Frauds ;  the  Court  made  a  decree  for  re-conveyance, 
on  the  ground  that  the  Statute  of  Frauds  was  never 
intended  to  prevent  a  coturt  of  equity  from  giving 
relief  in  a  case  of  a  plain,  clear  and  deliberate 
fraud  (/), 

In  Foster  v.  Hak  (^),  Lord  Alvanley  said,  "It  is 
not  required  by  the  statute  that  a  trust  should  be 
created  by  writing,  and  the  words  of  the  statute  are 
very  particular  in  the  clause  respecting  declarations 
of  trust.  It  does  not  by  any  means  require  that  all 
trusts  shall  be  created  only  by  writing,  but  that  they 
shall  be  manifested  and  proved  by  writing ;  plainly 
meaning  that  there  should  be  evidence  in  writing 
proving  that  there  was  such  a  trust.  Therefore, 
unquestionably,  it  is  not  necessarily  to  be  created  by 
■writing,  but  it  must  be  evidenced  by  writing,  and 
then  tiie  statute  is  complied  with ;  and  indeed  the 
great  danger  of  parol  declarations,  against  which  the 
statute  was  intended  to  guard,  is  entirely  taken  away. 
I  admit  that  it  must  be  proved  in  toto  not  only  that 
there  was  a  trust,  but  what  it  was." 

(/)  Eaigh  t.  Kaye,  L.  R.,  7  Ch.  469 ;  41  L.  J.,  CJh.  667 ;  20 
W.  R.  697. 
(g)  3  Veaey,  707 ;  of.  Smith  ▼.  Matthewt,  8  De  G.  F.  &  J.  139. 
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OOHTBACTB  FOB  THS  8AIA  OF  GOODS  FOE  lOL  AXD 


Sect.  17.  *'No  contract  for  the  sale  of  any  goods, 
wares  or  metohandisesy  for  the  price  of  ten  pounds 
sterling  or  upwards,  shall  he  allowed  to  he  good, 
except  the  hayer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same;  or  give  some- 
thing in  earnest  to  hind  the  haigain,  or  in  part  of 
payment;  or  that  some  note  or  memorandum  in 
writing  of  the  said  hargain  he  made  and  signed  hy 
the  parties  to  he  ohaif^ed  hy  such  contract,  or  their 
agents  thereunto  lawfully  authorized"  (A). 

Under  this  section  there  are  three  statutory  modes 
of  proving  a  contract  for  the  sale  or  purchase  of 
goods  for  the  price  of  10/.  and  upwards : 

1st.  By  showing  that  the  huyer  accepted,  and 

actually  received,  part  of  the  goods. 
2nd.  By  showing  a  payment  and  receipt  of  earnest 

money. 
3rd«  By  showing  that  the  contract,  containing  the 
consideration  for  it,  was  reduced  to  writing, 
and  signed  at  least  by  the  party  who  is 
charged  upon  it  (t). 
Under  this  section  the  contract  is  void,  as  well  as 


(A)  This  Beotion  is  extended  b7  9  Geo.  4,  c.  14,  s.  7,  "to  all 
oontraots  for  the  sale  of  gooda  of  the  value  of  ten  pounds  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contraot  be  actually  made,  procured  or  provided,  or  fit  or  ready 
for  delivery;  or  some  act  may  be  requisite  for  the  wiaVing  op 
completing  thereof,  or  rendering  the  same  fit  for  delivery.** 

(t)  JBgerUm  v.  Matthewt,  6  East,  307. 
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the  right  of  action  gone,  if  its  formalities  are  not 
observed  (k).  The  aooeptanoe  may  be  implied  from 
the  buyer's  conduct  in  dealing  with  the  goods  (Q, 
and  it  may  precede  the  actual  receipt  (m) ;  but  it 
•cannot  be  implied  without  some  consent  (»).  The 
receipt  may  be  constructive  (o). 

The  writing  must  be  signed  by  the  party  charged, 
or  by  his  agent,  who,  under  the  seventeenth  as  well 
as  under  the  fourth  section  of  the  act,  may  be  ap- 
pointed without  writing  {p).  Such  agent  must  be 
a  third  person,  and  not  one  of  the  contracting 
parties  (q).  Under  this,  as  well  as  under  the 
fourth  section,  the  contract  may  be  proved  by  several 
sufficiently  connected  writings.  Wh^re,  after  a  long 
correspondence,  the  defendants  wrote  to  the  plaintiff, 
offering  to  purchase  at  a  certain  price,  adding  the 
words,  "  waiting  your  reply,"  and  the  plaintiff  after- 
wards accepted  the  offer  verbally,  it  was  held  that 
there  was  a  binding  contract  within  the  statute  (r) ; 
but  where  the  defendants,  in  reply  to  a  letter  from 
the  plaintiff,  wrote  accepting  the  offer  therein  con- 
tained, but  saying  ^*  there  are,  however,  some  details 


(A)  Laythoarp  v.  Bryant^  2  Bing.  N.  C.  735. 

(/)  Currie  v.  Anderson,  2  E.  &  E.  592 ;  Kershaw  v.  Offden,  3 
H.  &C.  717. 

(m)  Cusack  y.  Sobiruofiy  1  B.  &  S.  299. 

(»)  Smith  Y.  Hudson,  6  B.  &  S.  431. 

\o)  Marshall  ▼.  Green,  L.  R.,  1  C.  P.  D.  35 ;  46  L.  J.,  C.  P. 
163;  24'W.  R.  176. 

(p)  AcebalY.  Levy,  10  Bing.  378. 

[q)  Farebrother  y.  Simmons,  3  B.  &  Aid.  333. 

(r)  WatCs  V.  Ainsuforth,  1  H.  &  C.  83. 

P.  E  E 
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neoessaiy  to  be  introduced  in  the  oontraot  which  I 
will  prepare/'  this  was  held  insafficient  to  satisfy  the 
,  statute  (s), 

A  letter  from  the  purchaser,  referring  to  the  terms 
of  the  oontraot,  but  declining  to  accept  the  goods 
because  they  were  damaged,  has  been  held  a  suffi- 
cient memorandum  {t) ;  and  letters  between  the  pur- 
chaser and  his  agent  employed  to  purchase,  if  they 
contain  the  terms  of  the  contract,  are  sufficient  to 
support  an  action  by  the  vendor  (u).  The  names  of  the 
parties  or  of  their  agents  must  appear  in  the  agree- 
ment ;  and  the  Court  of  Exchequer,  in  Vandenburgh 
V.  Spooner  (ir),  held  in  effect  that  it  must  be  collected 
from  the  agrecQient  which  of  the  parties  is  the  seller ; 
,but  the  same  court,  in  Newell  v.  Rac{ford[y)^  held 
that  parol  evidence  was  admissible  to  prove  which 
of  the  parties  named  is  the  seller.  Contracts  may 
be  signed,  either  with  both  the  christian  and  sur- 
name, or  with  the  initials  of  the  christian  name 
prefixed  to  the  whole  surname  (2),  or  with  the  sur- 
name alone ;  but  not  with  merely  the  initials  of  the 
christian  and  surname  (a). 


(f)  BdU  y.  Bridget,  22  W.  B.  552. 

{fy  Bailey  y.  Sweting^  9   C.  B.,  N.  S.  843 ;  cf .  WUkimon  t. 
JEfMns,  1  H.  &  B.  552. 

(m)  Gibaon  v.  Holland,  L.  B.,  1  C.  P.  1. 

(ar)  4  H.  &  C.  519. 

(y)  L.  R,  3  C.  P.  52 ;  37  L.  J.,  C.  P.  1 ;  16  W.  B.  79. 

(z)  Lobb  T.  Stanley,  5  Q.  B.  574. 

(a)  Sweet  r.  Zee,  3  K.  &  G.  452. 
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WILLS. 

TJndeo:  the  5th  seotioii  of  the  Statute  of  FraudSy 
which  affects  all  wills  up  to  the  Ist  of  January,  ISSS* 
^^  all  devises  and  bequests  of  any  lands  pr  tenements '' 
are  to  be  Toid,  unless  "  in  writing  and  signed  by  the 
party  so  deyising  the  same,  or  by  some  other  perpon 
in  his  presence,  and  by  his  express  directions,  .... 
and  attested  and  subscribed  in  the  presence  of  the 
devisor  by  three  or  four  credible  witnesses." 

Bince  the  1st  of  January,  1838,  by  the  Wills  Act, 
7  Will.  4  &  1  Yiot.  c.  26,  all  wills  and  testaments, 
except  such  as  fall  within  the  few  cases  in  which 
nuncupative  wills  are  allowed,  must  "  be  in  writing, 
and  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence 
and '  by  his  direction ; '  and  such  signature  shall  be 
made  or  acknowledged  (b)  by  the  testator,  in  the  pre- 
sence of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  will  in 
the  presence  of  the  testator,  but  no  form  of  attesta- 
tion shall  be  necessary." 

A  subsequent  act,  15  &  16  Yict.  c.  24,  regulates  the 
requisites  of  the  signatures  of  wiUs,  and  substantially 
provides  that  no  will  shall  be  invalidated  by  the  mere 
circxunstance  that  the  signature  does  not  follow 
closely  on  the  end  of  the  will,  or  that  a  blank  inter- 
venes between  the  concluding  words  and  the  signa- 
ture. 

{h)  Ab  to  "wliat  oonstitates  a  safflcient  acknowledgment,  flee 
Blake  t.  Slake,  L.  B.,  7  P.  D.  102;  51  L.  J.,  P.  D.  &  A.  6;  30 
W.  R.  606. 

E  E  2 
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By  the  Wills  Act,  a  will  can  be  revoked  "by  codicil, 
or  other  writing,  only  when  such  writing  has  been 
executed  with  the  formalities  prescribed  in  the  case 
of  ordinary  wills. 


BBVIVAL  OP  DEBTS  BARRED  BY  THE  STATUTES  OP 

LIMITATION. 

Simple  contract  debts  barred  by  the  Statutes  of 
limitation  cannot  be  revived  except  by  an  acknow- 
ledgment or  promise  in  writing,  for  by  the  1st  sec* 
tion  of  Lord  Tenterden's  Act  (c)  it  is  enacted,  that 
^'  no  acknowledgment  or  promise  by  word  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the  opera- 
tion of  the  said  enactments  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  mlade  or  con- 
tained by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby." 

Under  this  act  it  was  held  that  signature  by  an 
agent  was  insufficient,  but  now  by  the  13th  section 
of  the  Mercantile  Law  Amendment  Act,  1856  (cf), 
signature  by  a  duly  authorised  agent  has  the  same 
effect  as  the  signature  of  the  party  to  be  charged. 
The  promise  to  pay  must  be  express,  or  there  must 
be  an  unconditional  acknowledgment  sufficient  to 
support  a  reasonable  inference  of  a  promise  to  pay, 
or  conditional  promise  to  pay,  with  proof  that  the 

(c)  9  Qeo.  if  c.  14. 
(rf)  19  &  20  Vict.  0.  97. 
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oonditloii  has  been  performed  (e).  A  letter  written 
**  without  prejudioe  "  is  insoffioient  (/) .  The  amount 
due  may  be  proved  by  extrinsic  oral  evidence  {g). 

As  to  the  liability  of  joint  contractors,  Lord 
Tenterden's  Act,  sect.  1,  enacts,  that  ^^  where  there 
shall  be  two  or  more  joint  contractors,  or  executors 
or  administrators  of  any  contractor,  no  such  joint 
contractor,  executor  or  administrator  shaU  lose  the 
benefit  of  the  said  enactments  or  either  of  them,: 
so  as  to  be  chargeable  in  respect  or  by  reason  only 
of  any  written  acknowledgment  or  promise  made  and 
signed  by  any  other  or  others  of  them:  provided 
always,  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any 
piinoipal  or  interest  made  by  any  person  whatso- 
ever ; "  and  by  the  14th  section  of  the  Mercantile 
Law  Amendment  Act,  1856  (A),  it  is  provided,  that 
''no  co-contractor  or  co-debtor,  or  executor  or  ad- 
ministrator of  any  contractor,  shall  lose  the  benefit 
of  the  Statutes  of  Limitation  so  as  to  be  chargeable 
in  respect  or  by  reason  only  of  payment  of  any 
principal,  interest  or  other  money  by  any  other  or 
others  of  such  co-contractors  or  co-debtors,  executors 
or  administrators.'' 

Jn  the  case  of  specialty  debts,  3  &  4  WilL  4,  c.  42, 
8.  5,  enacts,  ^'  that  if  any  acknowledgment  shall  have 


(«)  Tanner  t.  Smarty  6  B.  &  G.  303 ;  In  re  Rwer  Steamer  Co,, 
Jj,  B.,  6  Ch.  822;  19  W.  R.  1130;  Green  v.  Sumphreys,  L.  B.., 
26  Ch.  D.  474;  63  L.  J.,  Ch.  626. 

(/)  In  re  River  Steamer  Co.,  ubi  supra. 

(g)  Cheelyn  t.  Dalbyy  4  Y.  &  Ool.  238. 

(A)  19  k  20  Vice.  c.  97. 
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been  made  either  by  'writing  signed  bj  the  pariy 
liable  by  yiitue  of  such  indenture,  speoialiy  or  re- 
cognizance, or  bis  agent,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest 
being  then  due  thereon,  it  shall  and  may  be  lawful 
for  the  person  or  persons  entitled  to  such  actions  to 
bring  his  or  their  action  for  the  money  remaining 
unpaid  and  so  acknowledged  to  be  due  within  twenty 
years  after  such  acknowledgment  by  writing,  or  part 
payment  or  part  satisfaction  as  aforesaid."  This 
applies  not  only  to  cases  where  one  person  is  liable, 
but  to  cases  where  several  persons  are  liable  (s). 
Part  payment  of  principal  or  interest  by  one  of 
several  debtors  only  keeps  a  spedaliy  alive  against 
the  payee  since  the  *  Mercantile  Law  Amendment 
Act,  1856  (k).  An  acknowledgment  to  be  sufficient 
within  the  dth  section  of  the  act  of  Will.  4  need  not 
amount  to  a  promise  to  pay,  and  need  not  be  made 
to  the  creditor. 


BEVIVAL  OF  BIGHTS  TO  REAL  PBOPERTY  BABRED  BY 
THE  STATUTE  OF  LIMITATIONS. 

As  a  general  rule,  title  to  land  is  barred  after  a 
lapse  of  twelve  years  from  the  time  when  the  right 
of  action  accrued  to  the  claimant  or  to  the  party 
through  whom  he  derives  title  (/} ;  but  by  sect.  14 

(t)  Soddan  v.  Morley^  1  De  G.  &  J.  1 ;  of.  Feart  y.  Zmng,  L.  B., 
12  Eq.  42. 
{k)  Moodie  ▼.  BannitUr^  4  Drewiy,  482. 
(/)  Real  Fhjperty  Limitation  Aot,187i  (37  &  88  Viet.  0. 67),  s.1. 
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ef  3  &  4  WilL  4,  o.  27,  it  is  enacted  that  "when 
any  acknowledgment  of  the  title  of  the  person  en- 
titled to  any  land  or  rent  shall  have  been  given 
to  him  or  his  agent  in  writing,  signed  by  the 
person  in  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  then  such  possession 
or  receipt  of  or  by  the  person  to  or  to  whose  agent 
.such  acknowledgment  shall  have  been  given  at  the 
time  of  giving  the  same ;  and  the  right  of  such  last- 
mentioned  person,  or  any  person  claiming  through 
him,  to  make  an  entry  of  distress  or  bring  an  action 
to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  at  which, 
such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments, if  more  than  one,  was  given." 

In  such  a  case  the  statute  runs  again  from  the 
time  when  the  acknowledgment  was  executed  or 
signed,  and  not  from  the  period  at  which  it  bears 
date  (m) .  The  acknowledgment,  which  must  be  made 
to  the  person  entitled  ox  his  agent  (and  not  to  any 
third  person),  need  not  be  any  particular  form,  pro- 
vided  an  admission  of  ownership  can  be  fairly  im- 
pUei 


REVIVAL  OF  CHARGES  AND  LEGACIES. 

The  7th  section  of  the  Eeal  Property  Limitation 
Act,  1874  (n),  is  as  follows  : — "  When  a  mortgagee 
shall  have  obtedned  the  possession  or  receipt  of  the 

(m)  Jaynet  v.  Hughes^  10  Ex.  430. 
(«).  37  &  88  Viot.  o.  67. 
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profits  of  any  land,  or  the  receipt  of  any  rent  com* 
prised  in  his  mortgage,  the  mortgagor,  or  any  person 
elaiming  through  him,  shall  not  bring  any  action  or 
suit  to  redeem  the  mortgage,  but  within  twelve  yeam^ 
next  after  the  time  at  whioh  the  mortgagee  obtained 
such  possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment,  in  writing,  of  the  title  of  the  mort- 
gagor, or  of  his  right  to  redemption,  shall  have  been 
given  to  the  mortgagor,  or  some  person  olaiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person, 
signed  by  the  mortgagee  or  the  person  claiming 
through  him ;  and  in  such  case  no  such  action  or  suit 
shall  be  brought  but  within  twelve  years  next  after  the 
time  at  which  such  acknowledgment,  or  the  last  of  sudi 
acknowledgments,  if  more  than  one,  was  given ;  and 
when  there  shall  be  more  than  one  mortgagor,  or  more 
than  one  person  claiming  through  the  mortgagor  or 
mortgagors,  such  acknowledgment,  if  given  to  any 
of  such  mortgagors  or  persons,  or  his  or  their  agent, 
shall  be  as  effectual  as  if  the  same  had  been  given 
to  all  such  mortgagors  or  persons ;  but  where  there 
shall  be  more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  or  interest  of  the  mort- 
gagee or  mortgagees,  such  acknowledgment,  signed 
by  one  or  more  of  such  mortgagees  or  persons,  shall 
be  effectual  only  as  against  the  party  or  parties 
signing  as  aforesaid;  and  the  person  or  persons 
claiming  any  part  of  the  mortgage  money  or  land  or 
rent,  by,  from  or  under  him  or  them,  and  any  person 
or  persons  entitled  to  any  estate  or  estates,  interest  or 
interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall 
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not  operate  to  give  to  the  moortgagor  or  mortgagors  a 
right  to  redeem  the  mortgage  as  against  the  person 
or  persons  entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent ;  and  where  suoh 
of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  suoh  aoknowledgmenty  shall  be  entitled  to  a 
divided  part  of  the  land  or  rent  comprised  in  th& 
mortgage,  or  some  estate  or  interest  therein,  and  not 
to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  or  mortgagors  shall  he  entitled  to  redeem 
the  same  divided  part  of  the  land  or  rent  on  payment^ 
with  interest,  of  the  part  of  the  mortgage  money 
which  shaU  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of 
the  whole  of  the  land  or  rent  comprised  in  the  mort- 

gage." 

The  8th  section  is  as  follows : — '^  No  action  (o)  or 
snit,  or  other  proceeding,  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment^ 
or  lien,  or  otherwise  charged  upon  or  payable  out  of 
any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  twelve  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  meantime   some  part  of  the 


(o)  This  indndee  an  action  on  a  oovenant  in  a  mortgage  deed 
to  pay  the  principal  money  {Sutton  y.  Sutton,  L.  R.,  22  Gh.  D. 
611 ;  62  L.  J.y  Gh.  333 ;  31  W.  B.  369),  and  an  action  on  a  oon- 
tempoianeons  and  collateral  bond  to  secure  the  principal  money 
due  Tinder  a  mortgage  {Femtide  y.  Flinty  L.  R.,  22  Gh.  D.  679 ; 
62  L.  J.,  Oh.  479 ;  81  W.  B.  318). 
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piincipal  money,  or  fiome  intereat  thereon,  shall  have 
been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  signed  bj 
the  person  by  whom  the  same  shall  be  payable,  or 
his  agent,  to  the  person  entitled  thereto  or  his  agent; 
and  in  soch  case  no  snoh  action,  or  suit  or  prooeeding, 
shall  be  brought  but  within  twelve  years  after  such 
payment  or  abknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one,  was 
given."  By  the  13th  section  of  23  &  24  Vict.  c.  38, 
the  same  principles  are  applicable  to  claims  to  the 
property  of  persons  dying  intestate. 

By  the  42nd  section  of  3  &  4  Will  4,  c  27,  it  is 
enacted,  that  ^^  after  the  said  31st  day  of  December, 
1863,  no  arrears  of  rent  or  of  interest  in  respect  of 
any  money  charged  upon  or  payable  out  of  any  land 
or  rent,  or  in  fespect  of  any  legacy,  or  any  damages 
in  respect  of  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action  or  suit,  but  within 
six  years  next  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledgment  of  the 
same  in  writing  shaU  have  been  given  to  the  person 
entitled  thereto  or  his  agent,  signed  by  the  perton  by 
whom  the  same  was  payable  or  his  agent." 

The  10th  section  of  the  Beal  Property  Limitation 
Act,  1874,  is  as  follows : — ^'  After  the  commencement 
of  this  act,  no  action,  suit,  or  other  proceeding,  shall 
be  brought  to  recover  any  sum  of  money  or  legacy 
charged  upon  or  payable  out  of  any  land  or  rent  at 
law  or  in  equity,  and  secured  by  an  express  trust,  or 
to  recover  any  arrears  of  rent  or  of  interest  in  respect 
of  any  sum  of  money  or  legacy  so  charged  pr  payable 
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and  so  seouredy  or  anj  damages  in  respect  of  snoli 
arzearSy  except  within  the  time  within  which  the  same 
would  be  recoverable  if  there  were  not  any  trust." 
An  '' express  trust"  is  a  trust  which  has  been  ex- 
pressed either  in  writing,  or  bj  word  of  mouth,  and 
the  term  does  not  include  a  trust  arising  from  the 
acts  of  the  parties,  and  therefore  does  not  extend  to 
a  resulting  trust  or  implied  trust  or  a  constructive 
trust  (p).  . 


PRESCRIPTIVE  RIGHTS. 

By  the  Ist  section  of  2  &  3  Will.  4,  c.  71,  it  is  pro- 
vided, that  no  claim  by  custom,  prescription,  or  grant, 
to  any  right  of  common  or  profit  d  prendre  from  or 
upon  any  lands  belonging  to  the  Crown,  or  any  cor- 
poration aggregate  or  sole,  shall,  with  certain  excep- 
tions, be  defeated  after  thirty  years'  uninterrupted 
enjoyment,  by  showing  title  prior  to  that  period; 
and,  after  sixty  years,  such  enjoyment  shall  constitute 
an  indefeasible  title,  unless  it  be  proved  to  have  been 
enjoyed  by  such  consent  or  agreement  expressly 
made  or  given  by  deed  or  writing. 

The  2nd  section  provides  that,  in  similar  cases  of 
disputed  easements  issuing  out  of  similar  demesnes, 
a  title  shall  not  be  barred  by  evidence  only  that  it 
began  at  a  time  prior  to  twenty  years  previously ; 
and  makes  the  prescription  indefeasible  after  forty 


{p)  See  Sands  to  Thompim^  L.  £.,  22  Gh.  D.  614 ;  62  L.  J.,  Ch. 
406 ;  31  W.  B.  397. 


428  LAW  OF  EVIDENCE. 

years  of  uninterrapted  enjoyment,  unless  it  be  shown 
to  haye  been  nnder  an  agreement  by  deed  or  writing. 
The  3rd  section  makes  a  right  of  nser  of  light 
similarly  indefeasible  after  twenty  years  of  aotoal 
enjoyment,  unless  enjoyed  by  a  consent  or  agreement 
expressly  made  or  given  by  deed  or  in  writing. 


BEFBESENTATIOKS  OF  CHARACTER. 

(9  Oeo.  4,  c,  14,  «.  6.) 

^^No  action  shall  be  brought  whereby  to  oharge 
any  person  upon  or  by  reason  of  any  representation 
or  assurance,  made  or  given,  concerning  or  relating 
to  the  character,  conduct,  credit,  ability,  trade  or 
dealings  of  any  other  person,  to  the  intent  or  purpose 
that  such  other  person  may  obtain  credit,  money  or 
goods  upon,  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be  charged 
therewith."  The  signature  of  an  agent  is  insuffi- 
cient (g^). 

Other  instances  might  be  cited,  in  which  the  legis- 
lature has  made  written  evidence  the  only  admissible 
kind  of  evidence,  to  the  total  exclusion  of  even  the 
most  direct  oral  evidence ;  but  the  above  enactments 
are  those  which  are  of  the  most  constant  practical 
recurrence,  and  which  have  therefore  been  selected, 
on  due  deliberation,  as  the  most  suitable  for  the  di- 
mensions of  the  present  work. 

{q)  Swift  Y.  Jewtburf,  L.  B.,  9  Q.  B.  301. 
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CHAPTER  VI. 

INADMISSIBILITY   OF   EXTRINSIC   EVIDENCE  TO  CON- 
TRADICT OR   VARY  WRITTEN  EVIDENCE. 

When  written  evidence  is  primary,  and  not  merely 
fiubstitutionary,  in  character — or,  in  other  words, 
when  it  is  made  by  statute  or  common  law  the  best 
evidence — it  is  clear  that  the  principle  of  a  funda- 
mental rule  would  be  destroyed  if  a  party  were 
allowed  to  contradict  such  evidence,  or  to  vary  it 
substantially  by  the  introduction  of  oral  or  other  ex- 
trinsic evidence. 

Therefore  it  is  an  established  and  inflexible  rule 
that- 
Extrinsic  evidence  is  inadmissible  to  contra- 
dict, add  to,  subtract  from,  or  vary,  the 
terms  of  a  written  instrument. 

Thus,  where  a  contract  is  required  by  statute  to 
be  in  writing,  or  where  it  has  been  reduced  to 
writing  by  the  voluntary  act  of  the  parties  to  it, 
as  long  as  the  writing  is  producible,  it  is  the  only 
admissible  evidence  of  the  terms  ^f  the  contract. 
Neither  party  can  show  that,  before  the  contract  was 
reduced  to  writing,  the  parties  agreed  to  a  term 
which  does  not  appear  in  the  writing,  and  which  is 
clearly  repugnant  to  its  provisions;  for  all  such 
antecedent  oral  terms  are  merged  in  the  express 
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language  of  the  writing.  Similarly,  neither  partj 
oan  show  that,  after  the  contract  was  reduced  to 
writing,  the  parties  agreed  to  a  new  tenn,  which  is 
also  repugnant  to  the  terms  of  the  written  agree* 
ment,  imless  such  subsequent  agreement  amount  to 
an  entire  or  partial  dissolution  of  the  former  con- 
tract, or  to  a  new  contract  founded  on  a  new  consi* 
deration. 

The  general  rule  (a)  operates  thus : — ^A  contract^ 
which  is  valid  trithout  tcritinffy  will,  if  put  into  writings 
be  construed  strictly  according  to  the  terms  of  such 
writing.  No  new  term  can  be  annexed  to  it,  as 
impliedly  contained  in  it  before  it  was  reduced  into 
writing,  or  while  it  was  being  reduced  into  writing, 
if  such  parol  term  contradicts  or  varies  a  written 
term;  but  the  written  contract  may  be  wholly  or 
partially  waived  before  breach,  and  a  new  written  or 
verbal  contract  substituted  for  the  erased  term  of 
the  original  contract;  and  then  the  residue  of  the 
original  contract  will  be  construed  cumulatively  with 
the  new  subsequent  contract.  Thus,  there  will  be  no 
contradiction  or  variance  of  the  original  contract,  but 
merely,  fimst,  the  erasure  of  a  term ;  and,  secondly, 
not  the  insertion,  but  the  annexation,  of  a  new  con* 
tract.  In  short,  the  original  contract  does  not  suffer 
a  contradiction,  but  first  loses  a  term,  and  then  gaana 
a  consistent  addition  and  supplement. 

Where  the  subsequent  contract  incorporates  portions 
of  the  original  contract,  and  amounts  to  a  waiver  of 
the  rest,  the  subsequent  contract  is  the  only  one 

(a)  Of.  OotiT.  Lord  Nugent,  5  B.  &  Ad.  64. 
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sabeistmg  between  the  parties,  and  if  dealing  with 
a  subject-mattery  where  the  law  requires  a  writings 
suoh  subsequent  contract  must  be  in  writing.  Thus, 
where  the  plaintiffs  agreed  in  writing  with  the  de<* 
fendant  to  let  him  a  public-house,  as  tenant  from 
jear  to  year,  with  the  option  on  his  part  to  call  for  a 
lease  for  twent j-eight  years,  upon  the  terms,  among 
others,  that  if  he  sold  the  lease  for  more  than  1,200/i 
he  was  to  give  the  plaintiffs  half  the  excess,  and 
subsequentlj,  bj  verbal  agreement,  a  lease  was 
granted,  the  terms  of  which  differed  material]  j  from 
those  stipulated  for  in  the  written  agreement,  but 
the  parties  never  abandoned  the  agreement  as  to  the 
division  of  the  excess  of  the  purchase-money,  and 
the  defendant  having  sold  the  lease  for'  2,500/.  the- 
plaintifl  sued  him  for  a  moiety  of  the  1,300/.,. 
the  excess  of  the  purchase-money  over  the  1,200/.,. 
it  was  held  by  the  Court  of  Exchequer  that  the^ 
original  agreement  in  writing  was  entirely  super-^ 
seded,  and  that  the  agreement  under  which  the  lease 
was  taken  was  the  verbal  one  of  which  one  term  waa 
the  stipulation  in  the  original  contract  as  to  the  ex- 
cess of  the  purchase-money ;  and  that  as  the  agree* 
ment  was  not  in  writing,  as  required  by  the  Statute 
of  Frauds,  the  plaintiffs  were  not  entitled  to  re^ 
cover  (&)•  Parol  evidence  is  admissible  to  show 
that,  after  signing  a  document,  the  defendant  assented 
to  certain  alterations  made  by  the  plaintiff  before  it 
was  signed  by  the  latter,  for  such  evidence  does  not 

{b)  Banderwm  T.  Chravet,  L.  R.,  10  Ex.  234 ;  23  W.  B.  797. 
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vary  the  oontraot,  but  only  proves  the  condition  of 
the  document  when  it  first  became  a  contract  (c). 

It  is  an  undoubted  principle  that  extrinsic  evidenoe 
is  inadmissible  to  contradict  or  vary  a  written  instra- 
ment.  It  is,  however,  impossible  to  lay  down  as  a 
general  rule  that  extrinsic  oral  evidence  is  inadmissible 
to  prove  either  the  entire  or  partial  dissolution  of  the 
original  contract ;  or  the  substitution  or  annexation  of 
a  new  verbal  contract ;  but  wherever  it  is  attempted 
to  superadd  an  oral  to  a  written  contract,  there  must 
be  clear  evidence  of  the  actual  words  used  (d). 

This  rule  does  not,  however,  apply  in  its  integrity 
to  contracts  which  the  law  requires  to  be  in  writing, 
as  to  which  it  is  generally  necessary  to  consider  the 
language  of  the  particular  statutes  which  require 
them  to  be  in  writing.  With  regard  to  contracts 
which  the  Statute  of  Frauds  requires  to  be  in  writing, 
lindley,  J.,  in  Hickman  v.  Haines  («),  after  referring 
to  several  well-known  cases,  said,  "The  result  of 
these  cases  appears  to  be,  that  neither  a  plaintiff  nor 
a  defendant  can  at  law  avail  himself  of  a  parol 
agreement  to  vary  or  enlarge  the  time  for  performing 
a  contract  previously  entered  into  in  writing,  and 
required  so  to  be  by  the  Statute  of  Frauds ; "  and 
this  is  of  course  equally  true  of  all  attempted  varia- 
tions (/) .  A  parol  variation  of  a  written  contract  may, 

(c)  Stetoart  v.  JEddcwea,  L.  B.,  9  C.  P.  311 ;  43  L.  J.,  G.  P.  204  ; 
22  W.  R.  534. 

(d)  Per  James,  L.  J.,  Thomson  y.  Simpson,  18  W.  E.  1091. 
{e)  L.  R.,  10  0.  P.  606. 

(/)  Vide  supra,  p.  430. 
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liowever,  be  set  up  as  a  defence  to  an  action  for  specific 
performance  of  the  contract ;  and  it  depends  on  the 
particolar  oircnmstances  in  each  case  whether  the 
variation  is  to  defeat  the  plaintiff's  title  to  have 
specific  performance,  or  whether  the  court  will  per- 
form the  contract,  taking  care  that  the  subject-matter 
of  the  parol  agreement  or  understanding  is  carried 
into  effect,  so  that  all  parties  maj  have  the  benefit 
of  what  they  contracted  for(<7).  A  contract  in 
writing,  and  by  the  law  required  to  be  in  writing, 
may  in  equity  be  waived^or  rescinded  by  parol  {h). 
"Whether  it  could  be  so  waived  or  rescinded  at  law 
is  considered  to  be  a  moot,  or  rather  an  undecided, 
point ;  but  this  is  now  immaterial,  because  if  there 
is  any  conflict  in  this  matter  between  the  rules  of  law 
«nd  equity,  the  latter  will  of  course  prevail,  by  virtue 
of  the  provisions  of  the  Judicature  Act,  1873  (t). 
An  agreement  to  waive  or  rescind  may  be  deduced 
from  conduct  (A;),  as  well  as  from  words;  but  there 
must  be  clear  evidence  of  the  alleged  agreement ; 
Bud  therefore  Lord  St.  Leonards  refused  to  hold 
ti  loose  conversation  by  a  tenant,  in  which  he  stated 
his  interest  to  be  different  to  that  which  he  claimed 
under  a  contract  for  a  lease,  to  amount  to  an 
abandonment  of  the  contract  (/).     An   agreement 


{g)  See  Smith  t.  Wheateroft,  L.  R.,  9  Ch.  D.  223 ;  47  L.  J., 
<}h.  746 ;  26  W.  R.  42 ;  and  Fry  on  Specific  Performance,  2nd 
edition,  331. 

(A)  Fry  on  Specific  Feifoimanoe,  2nd  edition,  446. 

(i)  Sect.  25  (11). 

(k)  CarUr  y.  Dean  of  Ely ^  7  Sim.  211. 

(I)  Uwr$  T.  Cnftot^  3  J.  &  L.  438. 

P.  P  P 
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which  the  Statute  of  Frauds  requires  to  be  in  writingy 
and  which  is  in  writing,  is  not  rescinded  by  a  subset 
quent  agreement  which  is  invalid  under  the  statute 
by  reason  of  its  not  being  in  writing  {m) ;  and  this 
apparently  is  equally  true  in  respect  of  all  invalid 
agreements. 

With  regard  to  any  contract  which  the  parties 
have  voluntarily  put  into  writing,  the  rule  is,  that 
it  is  competent  to  them  ^'  at  any  time  before  breach 
of  it,  by  a  new  contract  not  in  writing,  either 
altogether  to  waive,  dissolve,  or  annul  the  former 
agreement,  or  in  any  manner  to  add  to,  or  subtract 
from,  or  vary,  or  qualify  the  terms  of  it,  and  thus  to 
make  a  new  contract,  which  is  to  be  proved  partly 
by  the  written  agreement,  and  partly  by  the  subse* 
quent  verbal  terms  engrafted  upon  what  will  be  thua 
left  of  the  written  agreement "  {n). 

The  doctrines  of  the  courts  of  equity  in  rectifying 
mistakes  in  deeds,  so  as  to  make  them  accord  with 
the  real  agreement  between  the  parties,  may  here  be 
alluded  to  as  an  exception  to  the  general  rule  under 
consideration.  Thus,  a  lease  which  contained  a  larger 
quantity  of  land  than  was  intended  to  be  demised  has 
been  rectified  as  to  the  overplus  {p) .  Again, "  where  {p) 
a  settlement  purports  to  be  in  pursuance  of  articles 
entered  into  before  marriage,  and  there  is  any  variance^ 
then  no  evidence  is  necessaiy  in  order  to  have  the 

(w)  NobU  V.  Ward,  L.  R.,  2  Ex.  136. 
(»)  Qos8  T.  Lord  Nugmt,  6  B.  &  Ad.  58. 

(o)  MortifMT  V.   ShortaU,  2   Dru.  &   War.   363;   Murray    t. 
Tarker,  19  Beav.  305. 
{p)  Per  Lord  Cranworth,  Boldv,  Sutehinwn^  5  Be  Q.,  M.  &  G.568. 
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settlement  ooireoted;  and  although  the  settlement 
oontains  no  reference  to  the  articles,  jet  if  it  can  he 
shown  that  the  settlement  was  intended  to  he  in 
confonmtj  with  the  articles^  if  there  is  clear  and 
satisfactory  evidence  showing  that  the  discrepaQcy 
had  arisen  from  a  mistake,  the  court  will  reform  the 
settlement  and  make  it  conf  ormahle  to  the  real  inten- 
tion of  the  parties/'  Even  where  there  are  no 
articles  the  court  will  interfere  to  reform  a  settlement 
80  as  to  make  it  correspond  with  the  intention  of  the 
parties  {q)y  if  there  has  heen  a  mistake  common  to 
both,  and  if  it  can  be  proved  to  the  satisfaction  of  the 
oouit  in  what  the  mistake  consists.  It  has  been  said 
that  the  rectification  of  a  settlement  "  is  a  question 
of  evidence,  and  evidence  alone"  (r) :  and  this  applies 
equally  to  other  deeds.  The  real  agreement  between 
the  parties  ^^  must  be  established  by  evidence,  whether 
written  or  parol ;  if  there  be  no  previous  agreement 
in  writing,  parol  evidence  is  admissible  to  show  what 
the  agreement  really  was;  if  there  be  a  previous 
agreement  in  writing  which  is  unambiguous,  the  deed 
will  be  reformed  accordingly;  if  ambiguous,  parol 
evidence  may  be  used  to  explain  it  in  the  same 
maimer  as  in  other  cases  where  parol  evidence  is 
admitted  to  explain  ambiguities  in  a  written  instru- 
ment" (s).  There  is,  however,  a  disinclination  to  act 
upon  parol  evidence  alone  (t)y  and  an  opinion  has 

(^)  Jfargui$  ofBxeter  y.  2IarthioiM%%  of  Exeter,  3  ISI.  &  G.  321. 
(r)  Per  Lord  Bomillj,  Earl  of  Bradford  y.  Earl  of  Jtomney,  30 
Beay.  438. 

(«)  Per  Lord  BomiIl7,  Murray  y.  Parker,  19  Beay.  308. 
\i)  Mortimer  y.  Shortall,  2  Dm.  &  War.  374. 

pf2 
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been  expressed  that  it  would  be  dangerous  to  set 
aside  a  portion  of  a  deed,  which  deed  has,  as  to  the 
rest,  been  acted  upon  for  a  considerable  time,  upon  no 
other  testimony  than  that  of  the  persons  who  are 
bound  bj  the  deed,  who  executed  the  deed,  and  who 
are  to  benefit  bj  the  deed  being  altered  (u).  In  some 
recent  cases,  however,  marriage  settlements  have  been 
rectified  after  the  death  of  the  husband  on  the  un- 
corroborated evidence  of  the  wife  (fr).  Although  ex- 
trinsic evidence  is  not  admissible  to  raise  a  pr^ 
sumption,  it  is  admissible  to  rebut  a  presumption,  even 
if  that  presumption  arises  upon  the  construction  of  the 
wordsof  awill,andthereforeinacasewheretheque8tion 
was  whether  the  bequest  in  a  will  was  in  satisfaction  of 
a  covenant  in  a  settlement,  it  was  held  that,  upon  the 
wordsof  the  will,  the  presumption  arose  that  the  bequest 
was  a  satisfaction,  and  that  evidence  of  declaration 
of  the  testator  rebutting  the  presumption  was  ad- 
missible {y).  Where  there  is  a  mistake  in  a  will 
caused  by  the  inadvertence  of  those  who  prepared  it, 
and  it  consequently  does  not  carry  out  the  testator's 
intentions,  the  court  will  not  correct  it  (s). 

In  returning  to  the  general  question  of  the  admis* 
sibiLity  of  extrinsic  evidence  to  affect  written  instxu- 
ments,  it  is  to  be  observed  that  a  written  instrument 
not  under  seal  may  be  released  or  avoided  by  evi- 
dence of  an  intrinsically  inferior  nature ;  but  a  deed 

(m)  Bentley  y.  Maekay,  10  W.  B.  596. 

\x)  HanUy  y.  Feanon^  L.  B.,  13  Gh.  D.  646;  Lovuy  y.  Smithy 
L.  B.,  16  Ch.  D.  666 ;  48  L.  J.,  Oh.  809  ;  28  W.  R.  979. 

{y)  Tunaud y.  Tuitaud,  L.  B.,  9  Ch.  D.  863 ;  47  L.  J.,  CSh.  849; 
26  W.  B.  874. 

(c)  Newhwryh  y.  Neichuryh^  6  Mad.  364. 
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must  be  released  Hj  deed,  and  oaimot  be  ayolded  by 
parol  (a).  A  will  must  be  revoked  with  the  same 
solemnities  which  are  required  to  give  it  validitj 
originally. 

The  completion  of  a  contract  under  a  written 
agreement  may  be  proved  by  oral  evidence  of  per- 
formancCy  or  of  discharge  from  performance.  The 
payment  of  money,  under  such  a  contraot,  may  be 
shown  either  by  a  written  receipt,  or  oral  evidenoe  of 
payment.  Both  modes  of  proof  are  primary  in  their 
nature,  and  therefore,  in  the  absence  of  any  rule 
which  requires  written  proof,  are  concurrently  and 
equally  admissible  forms  of  p^HmA  facie  evidence.  It 
is  to  be  observed,  also,  that  performance  of  a  contraot 
under  seal  is  proveable  by  parol.  Such  evidence  does 
not  release  or  avoid  the  original  contraot ;  it  merely 
shows  that  it  has  been  satisfied,  and  leaves  its  original 
validity  unimpeaehed. 

Although  as  a  general  rule  there  is  no  release  of 
a  debt  in  equity  unless  released  in  law,  and  mere 
voluntary  declarations  indicating  the  intention  of  a 
creditor  to  forgive  or  release  a  debt,  if  they  are  not 
evidence  of  a  release  at  law,  do  not  constitute  a 
release  in  equity  {b) ;  yet  there  may  be  considerations 
which  would  prevent  the  debt  from  being  enforced 
in  a  court  of  equity,  although  it  might  be  subsisting 
at  law  {c) ;  and  where  a  voluntary  declaration  by  a 
creditor  has  been  acted  upon  by   the  debtor,  the 

(a)  Vnumquodque  ligamen  dUsolvitur  eodsm  lijf  amine  quo  et  ligaUtr. 
(h)  Orota  r.  Sprigg,  6  Hare,  652. 

(ff)  For  Tomer,  L.  J.,  Taykr  y.  Manners,  L.  B.,  1  Gh.  56 ;  33 
L.  J.,  Gh.  12S. 
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former  thU  be  bound  to  make  his  lepiesentation 
good  (d). 

It  is  allowable  to  show  that  a  written  oontraot, 
whether  under  seal  or  not,  never  existed  legally ;  or 
that  it  was  formed  under  circumstances  which  ren- 
dered it  void  ab  initio.  Thus,  a  defendant  in  an 
action  on  a  written  contract,  may  plead  that  it  was 
void,  as  being  made  under  circumstances  of  fraud, 
duress,  or  for  illegal  consideration ;  and  he  may  prove 
such  a  plea  by  any  species  of  parol  evidence  (e).  He 
may  also  show  that  a  bill  or  promissory  note,  on 
which  he  is  hsihleprimdfaciey  was  obtained  from  him 
without  consideration,  for  the  purpose  of  being  dis- 
counted by  the  plaintiff  or  by  a  third  party,  between 
whom  and  the  plaintiff  there  is  a  privity;  or  he 
may  show  any  other  similar  failure  of  considera- 
tion ;  but  he  may  not  give  parol  evidence,  which  goes 
merely  to  limit  his  liability  (/).  As  a  general  rule, 
upon  aU.  written  contracts  not  under  seal  extrinsic 
evidence  will  be  admissible  to  support  a  plea  of 
failure,  or  want  of  consideration ;  but  in  a  deed  a 
consideration  is,  in  the  absence  of  fraud,  conclusively 
presumed. 

Where  it  is  distinctly  stated  in  a  deed  that  it  is 
made  in  consideration  of  a  sum  of  money  paid  down 
at  the  time  of  execution,  a  party  is  estopped  from 
showing  that  no  money  passed  (g) ;  although  he  may 


{d)  Teomans  y.  William,  L.  B.,  1  Eq.  184  ;  33  L.  J.,  Gh.  288. 
(«)  JRobitum  t.  Lord  Vernon,  7  C.  B.,  N.  S.  231. 
(/)  Abrey  t.  Crux,  39  L.  J.,  C.  P.  9  ;  18  W.  B.  63. 
(y)  Roumtree  ▼.  Jaeoh,  2  Taunt.  141. 
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show  that  a  different  consideration  passed  (h) ;  but, 
where  the  payment  of  the  consideration  is  not  stated 
oondnsivelj  and  unambigaonsly  inthe  deed,  the  non- 
payment may  be  proved  by  extrinsic  evidence.  Thus, 
where  a  deed  recited  that  a  releasee  had  agreed  to 
pay  a  certain  sum,  and  then  referred  to  it  as  *'  the 
Jd  sum  being  now  so  paid  as  hereinbefore  men- 
tioned ; "  then  followed  words  of  reference  which  were 
equally  applicable  to  the  sum  in  question  and  other 
sums  mentioned;  then  an  acknowledgment  in  the 
body  of  the  deed  of  the  receipt  of  such  sums,  and  a 
receipt  for  the  first  sum  was  indorsed  on  the  deed ;  it 
was  held  that  the  acknowledgment  in  the  recital  was 
ambiguous,  that  the  receipt  in  the  body  of  the  deed 
was  equally  ambiguous,  and  that  the  indorsed  receipt 
constituted  only  primd  facie  evidence.  On  these 
grounds,  a  plaintiff  in  assumpsit  was  held  not  to  be 
estopped  by  the  deed  from  showing  by  parol  evidence 
that  the  sum  in  question,  the  substantial  consideration 
money,  had  never  been  paid  (e). 

It  is  also  allowable  to  prove,  by  extrinsic  evidence, 
a  larger  or  supplementary  consideration  ;  provided  it 
be  not  inconsistent  with  the  consideration  named  in 
the  deed  (k).  Thus,  a  deed  purporting  to  be  founded 
on  a  money  consideration  may  be  proved  to  have  been 
founded  also  on  any  other  good  consideration,  such  as 
marriage  {I) ;  or,  not  purporting  to  be  f  oimded  on 


(A)  Smith  y.  Battanu,  26  L.  J.,  Ex.  232. 
(i)  Lampon  y.  Cooke,  6B.  &  Aid.  606. 
(h)  Cliffords.  TurreU,  1  T.  &  C.  (Ch.)  138. 
\l)  Viltm  T.  Beaumont^  2  Dyer,  146  a. 
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any  oonsideratioiiy  it  maj  be  shown  to  have  been 
founded  on  a  valuable  consideration  (m) ;  or,  pur* 
porting  to  be  founded  on  natural  affection,  it  may  bo 
shown  to  have  been  founded  also  on  a  valuable  con- 
sideration, at  least  to  rebut  a  charge  of  fraud  (n).  In 
all  such  cases  the  rule  which  does  not  permit  written 
evidence  to  be  contradicted  or  varied  by  extrinsic 
evidence  remtdns  unaffected,  because  the  extrinsic 
evidence  is  received  only  to  annex  an  incident  which 
is  not  clearly  excluded  by  the  written  instrument. 

In  It,  V.  Scammondm  (o),  the  court  held  it  clear 
that  a  '^  party  might  prove  other  considerations  than 
those  expressed  in  the  deed ; "  and  allowed  extrinsio 
parol  evidence  to  be  given  to  show  that  the  actual 
consideration  paid  was  thirty  pounds,  although  the 
consideration  named  in  the  deed  and  the  indorsed  re* 
ceipt  was  twenty-eight  pounds.  So,  in  R.  v.  Inhabit 
tants  of  London  (j?),  the  same  court  held  that  parol 
evidence  was  admissible  to  import  a  consideration 
which  converted  an  agreement  of  hiring  as  a  servant 
into  an  agreement  to  serve  as  an  apprentice.  In  the 
former  case,  the  parol  consideration  appears  to  have 
been  treated  as  explanatory  of,  and  not  as  additional 
to,  the  expressed  consideration;  and  in  the  latter 
case.  Lord  Kenyon  stated  that  '^  the  parol  evidence 
was  not  offered  to  contradict  the  written  agreement,. 


(m)  Feacoek  t.  M<mh,  1  Yes.  fien.  128 ;  see  Townend  y.  Tokery 
L.  B.,  1  Ch.  446 ;  85  L.  J.,  Gh.  608 ;  14  W.  B.  806. 
(fi)  GaU  Y.  WiUiamtfm,  9  JUL.  So  W.  405. 
(o)  8  T.  B.  474. 
(p)  8  T.  B.  879. 
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Imt  to  asoertain  an  independent  faot/'  It  lias  been 
lemarked  that  in  both  these  oases  the  parol  evidence- 
was  received,  not  to  contradict  a  written  agreement, 
but  to  asoertain  an  independent  fact  explanatory  of 
it{q). 

A  policy  of  insurance  cannot  be  contradicted  by 
an  antecedent  written  agreement,  as  where  a  defen- 
dant attempts  to  show,  by  such  an  agreement,  that 
the  lisk  was  to  begin  at  a  place  and  date  subsequent 
to  those  which  are  named  in  the  policy  (r) ;  nor  can 
a  oharter-party  be  varied  by  a  parol  agreement,  sub- 
stituting one  place  of  destination  for  another  (s)^ 
tmless  such  an  agreement  can  be  treated,  not  as  a 
new  term,  but  as  a  new  and  distinct  contract  (t). 

Where  the  fact  sought  to  be  added  is  formal,  and 
not  of  the  essence  of  the  contract,  the  rule  does  not 
appear  to  apply.  Thus,  a  deed  may  be  proved  to 
have  been  delivered  either  before  or  after  the  day  on 
whidi  it  purports  to  have  been  delivered  {u)y  and 
parol  evidence  is  admissible  to  show  that  there  was 
a  mistake  in  the  date  of  a  charter-party  (x),  a 
deed  (^)  or  a  will  (z) ;  but  the  day  appointed  in  a 
written  contract  for  the  performance  of  a  certain  act, 
such  as  the  completion  of  a  purchase,  cannot  bo^ 


is)  Per  WiUiams,  J.,  It,  t.  Stoks-ujxm'I^mt,  5  Q.  B.  308. 

(r)  Xame  r.  Knightley,  Skin.  54. 

(f)  Le9lx9  T.  jD$  la  Torre,  cited  in  IThiie  v.  Parker,  12  East,  383. 

(0  JFhiU  V.  I^rker,  supra. 

(u)  QoddmrdU  ea$e,  2  Rep.  4  h 

(x)  Mall  T.  Catenove,  4  East,  476. 

(y)  P<^9i«  T.  Hughee,  10  Ex.  430. 

(s)  MefeU  t.  lUffell,  L.  R.,  1  P.  &  D.  139 ;  36  L.  J.,  P.  &  M.  121.. 
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altered  by  extrmfiio  evidence  (a).  Parol  evidence  is 
admissible  to  prove  that  there  has  been  no  default 
within  the  meaning  of  a  mortgage  deed  (i). 

The  admissibility  of  extrinsic  evidence  to  aSeot 
wills  will  be  treated  in  the  following  chapter.  Some 
instances  will,  however,  be  here  given  of  the  applica- 
tion of  the  rale  at  present  imder  discussion  to  ordinary 
wiitten  instroments  not  under  seal. 

Where  the  printed  conditions  of  sale  at  an  auction, 
signed  by  the  auctioneer,  described  the  time  and 
place  of  the  sale,  and  the  number  and  kind  of  timber 
sold,  but  said  nothing  about  the  weight,  evidence  of 
the  auctioneer's  statements  at  the  sale  was  held  in- 
admissible to  prove  that  a  certaLa  weight  had  been 
warranted.  Lord  Ellenborough  said :  ^^  There  is  no 
doubt  that  the  parol  evidence  was  properly  rejected. 
The  purchaser  ought  to  have  had  it  reduced  into 
writing  at  the  time,  if  the  representation  then  made 
as  to  the  quantity  swayed  him  to  bid  for  the  lot.  If 
the  parol  evidence  were  admissible  in  this  case,  I 
know  of  no  instance  where  a  party  may  not  by  parol 
testimony  superadd  any  term  to  a  written  agreement, 
which  would  be  setting  aside  aU  written  contracts, 
and  rendering  them  of  no  effect.  There  is  no  doubt 
that  the  warranty  as  to  the  quantity  of  the  timber 
would  vary  the  agreement  eontained  in  the  ^tten 
conditions  of  sale''(c).    This  case  is  general  in  its 


(a)  Stowell  Y.  BohinsoH,  3  Bing.  N.  G.  928. 
(3)  Albert  Y.  Groavenor  Inve^ment  Oo,^  L.  B.,  8  Q.  B.  123 ;  37 
L.  J.,  Q.  B.  24. 
{e)  PwmUy.  JBimmdt^  12  East,  6. 
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application;  but  the  rale  was  probably  stated  and 
observed  more  inflexibly^  because  the  agreement  was 
clearly  within  the  Statute  of  Frauds ;  but  it  is  dis- 
tinguishable from  a  later  case,  which  decided  that 
unsigned  conditions  of  sale  are  only  in  the  nature  of 
a  personal  memorandum,  which  may  be  varied  at 
any  time  before  the  sale  by  an  express  notice  to  a 
purchaser  (d). 

Extrinsic  evidence  may  be  given  of  a  collateral 
oral  agreement  which  constitutes  a  condition  upon 
which  the  perfonnance  of  a  written  agreement  is  to 
depend  {e)y  and  where  there  is  a  distinct  collateral 
oral  agreement  between  the  parties,  it  is  immateiial 
whether  it  precedes  or  is  contemporaneous  with  the 
written  agreement  (/).  Where  a  contract  for  the  sale 
of  goods  specified  no  time  for  removing  them,  it  was 
held  that  oral  evidence  could  not  be  given  of  a  con- 
dition that  they  should  be  removed  immediately  (g). 
A  written  contract  to  supply  flour  of  X.  S.  quality, 
cannot  be  varied  by  parol  evidence  to  show  that  by 
X.  S.  quality,  the  parties  intended  X.  S.  S.  quality  {h). 
So,  a  written  contract  to  supply  foreign  reflned  oil 
cannot  be  varied  by  oral  evidence  that  the  parties 
agreed  to  consider  an  inferior  kind  of  oil  a  foreign 
refined  oil  (t) ;  and  a  policy  of  insurance  cannot  be 


(d)  Edm  Y.  Blake,  13  H.  &  W.  614. 

(«)  WaUU  ▼.  LitteU,  II  G.  B.,  N.  S.  369. 

(/)  Per  Erie,  G.  J.,  Lindley  y.  Lae&y,  17  G.  B.,  N.  8.  686. 

(g)  Qreavea  y.  Ashlin,  3  Gamp.  426. 

(A)  Earmr  y.  0ro9$$,  16  G.  B.  667. 

(0  Nichols.  GodU,  10  Ex.  191. 
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varied  by  evidenoe  of  oral  or  written  declarations 
which  were  made  to  the  insnTer,  but  not  embodied 
in  the  policy  (k).  The  valuation  of  a  ship  in  a 
valued  policy  is,  in  the  absence  of  fraud  or  wagering, 
conclusive  between  the  parties  for  the  purposes  of  the 
contract  (/). 

Where  a  deed  conveys  Blaokacre,  as  specified  in 
a  schedule  and  map  annexed,  parol  evidence  will  not 
be  received  to  show  that  Whiteaore,  which  is  not 
mentioned  in  the  schedule  or  map,  has  always  been 
part  of  Blackacre  (m) .  Where  several  classes  of  goods, 
of  superior  and  inferior  quality,  are  comprised  under 
one  generic  name,  and  a  written  contract  is  made  to 
supply  goods  of  that  name,  the  contract  will  be 
fulfilled  by  a  supply  of  any  goods  to  which  that 
name  is  applicable ;  and  parol  evidence  will  not  be 
received  to  show  that  the  parties  intended  that  goods 
of  the  superior  quality  should  be  supplied  (n). 

In  order  to  avoid  liability  a  person  who  appears 
on  the  face  of  a  written  contract  to  have  contracted 
as  a  principal,  cannot  show  by  extrinsic  evidence  that 
he  contracted  as  an  agent  (o) ;  nor  can  he  show  that 
a  contract,  signed  by  him  expressly  as  a  principal, 
was  made  by  him  as  an  agent  for  the  "porby  to  the 
action  {p).    If  the  contract  appears  to  have  been 

{k)  Salhead  r.  Tmtnff,  6  E.  &  B.  312. 

(1)  North  of  England  Ship  Insurance  Co.  v.  Armttrmgy  L.  B.,  6  Q.  B. 
244  ;  39  L.  J.,  Q.  B.  81 ;  22  W.  B.  620.  Gf.  Bumand  r.  Modo* 
canachi,  L.  B.,  7  App.  Gas.  333 ;  61 L.  J.,  Q.  B.  648 ;  31 W.  B.  277. 

(m)  Barton  v.  Dawes^  10  0.  B.  261. 

(n)   SmUh  Y.  Jiifryes,  16  M.  &  W.  661. 

(o)  mggint  t.  Smior^  8  M.  ftW.  834. 

\p)  Eumbk  y.  Suntw,  12  Q.  B.  310. 
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made  merely  in  his  own  name,  mthout  addition, 
it  maj  be  shown  that  he  was  in  f aot  an  agent  for 
another  in  order  to  make  suoh  other  liable  ((^),  as 
this  does  not  contradict  the  contract,  nor  does  it 
make  any  difference  if  the  name  of  the  principal  is 
•disclosed  at  the  time  the  contract  is  made  (r).  The 
general  rule  is  that  extrinsic  evidence  is  inadmissible 
to  show  that  a  person  not  a  party  to  a  written 
instrument  on  the  face  of  it,  was,  in  fact,  a  p^y  (s) ; 
but  where  a  defendant  had  signed  an  agreement  as 
agent  for  a  firm,  whereby  the  firm  agreed  to  make 
•certain  payments  to  the  plaintiffs,  which  agreement 
contained  a  clause  to  the  effect  that  the  defendant 
guaranteed  such  payments,  although  the  defendant 
was  not  named  as  a  party  to  the  agreement,  ex- 
trinsic evidence  was  recently  held  admissible  by  the 
Court  of  Appeal  to  prove  that  the  defendant  intended 
to  sign  on  his  own  behalf  as  well  as  for  his  principals 
80  as  to  make  him  Uable  as  a  guarantor  (t) .  Assuming 
the  correctness  of  this  decision,  which  goes  a  greater 
length  than  any  other  reported  case,  it  can  only  be 
treated  as  a  decision  on  the  facts,  and  not  as  esta- 
l>li5hing  any  such  principle  as  that  the  capacity  in 
^hich  a  man  signs  a  document  is  always  proveable 
T)y  extrinsic  evidence.  On  similar  grounds,  evidence 
of  a  custom  cannot  be  received  to  vary  the  express 
language  of  a  contract  (?/). 

{q)  Per  Patteson,  J.,  ibid. 

(r)  Colder  t.  Ihbell,  L.  R.,  6  C.  P.  439 ;  40  L.  J.,  C.  P.  89 ;  19 
"W.  B.  409. 

(«)  Bobinton  v.  ItudkinSt  26  L.  J.,  Ex.  56. 
{t)  Young  y.  Schuler^  L.  R.,  11  Q.  B.  D.  651. 
(»}  Eudion  y.  Clementtotty  18  C.  B.  213. 
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Writings  within  the  Statute  of  FraudB  are  con- 
strued still  more  stringently ;  and  parol  evidence  is 
even  less  admissible,  than  in  other  cases  at  com- 
mon law,  to  contradict  or  vaiy  the  terms  of  the 
written  contract.  The  principles  by  which  such  con- 
tracts are  governed  have  been  considered  at  length ; 
and  it  is  therefore  unnecessary  to  prolong  this  chapter 
by  a  more  elaborate  treatment  of  them. 


(    447    ) 


CHAPTEE  Vn. 

ADMISSIBILITY  OF  EXTRINSIC  EVIDENCE  TO  EXPLAIN 

WRITTEN  EVIDENCE. 

The  seoond  branch  of  the  principle  of  evidence,, 
which  was  discussed  in  the  preceding  chapter,  is 
contained  in  the  rule  that  extrinsic  evidence  is  ad- 
missible to  explain  written  evidence. 

First,  parol  evidence  is  admissible  to  prove  that 
that  which  purports  to  be  a  deed  or  writing  of  a  cer- 
tain kind  has  been  made  under  circumstances  which 
deprive  it  of  all  such  effect.  Thus  it  maj  be  shown 
that  a  written  instrument  purporting  to  be  a  contract 
between  the  p^ies  was  not  so  intended  (a),  or  that 
it  was  made  subject  to  a  condition  through  the  non- 
fulfilment  of  which  no  contract  has  ever  arisen  (b) ; 
and  on  the  same  principle  Lord  Penzance  held  that 
it  might  be  shown  that  a  duly  executed  codicil  was 
not  intended  by  the  testator  to  be  operative  (c).  So 
it  may  be  shown  that  an  instrument,  which  purports 
to  be  a  binding  one  to  take  effect  immediately,  was. 
delivered  as  an  escrow,  and  was  not  intended  to 


(a)  Clgiar  ▼.  Kirkman,  24  W.  R.  169. 

{b)  lym  Y.   CfampbeU,  6  E.  ft  B.  870 ;  Thomas  y.   Clarke,  IS 
C.  B.  662. 
(e)  LUier  v.  Smithy  3  S.  &  T.  282. 
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operate  until  oertain  things  were  done  (d) ;  and 
converBely,  evidence  was  in  a  recent  case  admitted  to 
show  that  a  promissory  note  was  given  as  a  promissoiy 
note  and  not  as  an  escrow  (e).  If  an  oral  arrange- 
ment was  made  as  a  mere  suspension  of  a  written 
agreement,  it  will  be  admissible  in  evidence  (/) ;  and, 
on  the  same  principle,  when  an  agreement  does  not 
declare  the  time  from  which  and  to  which  it  is  to 
operate,  parol  evidence  is  receivable  to  supply  the 
ambiguity  (ff).  If  a  written  agreement  has  been 
treated  as  incomplete,  parol  evidence  of  a  subsequent 
further  and  fuller  agreement  may  be  given  (A). 
Where  the  defendant  had  signed  an  agreement  as 
agent  for  a  firm,  whereby  the  firm  agreed  to  make 
•certain  payments  to  the  plaintiffs,  which  agreement 
contained  a  clause  to  the  effect  that  the  defendant 
guaranteed  such  payments;  evidence  was  admitted 
to  show  that  the  defendant  intended  to  sign  on  his 
own  behalf,  as  well  as  for  his  principals,  so  as  to  make 
him  liable  as  a  guarantor  (i). 

Evidence  is  admissible  to  show  that  immediately 
before  the  written  agreement  was  signed  a  distinct 
oral  arrangement  was  made,  adding  to,  but  not  incon- 
sistent with,  the  former  (j) ;  and  whether  the  oral 

(rf)  Davis  V.  Jones^  17  C.  B.  626. 

(e)  Stott  Y.  Fairhank,  63  L.  J.,  Gh.  647  ;  32  W.  R.  864. 

(/)  WaUU  V.  Littell,  11  C.  B.,  N.  S.  369. 

{g)  Davit  y.  Jonet,  17  C.  B.  626. 

(A)  Johtuofi  Y.  Appleby,  L.  B.,  9  G.  P.  168  ;  43  L.  J.,  0.  P.  146 ; 
112  W.  R.  616. 

(*)  Toung  y.  Sehuler,  L.  B.,  9  Q.  B.  D.  661.    Ab  to  which 
yide  supra,  p.  446. 

U)  Lindley  y.  Xacdy,  17  C.  B.,  N.  S.  678. 
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agreement  preoede  or  be  oontemporaneous  with  the 
written  agreement  is  of  no  oonsequence,  provided  it 
1)6  on  a  distinct  collateral  matter.  Thus  a  consignor 
of  goods  may  prove  any  additional  contract  which 
does  not  contradiot  or  vary  the  written  one  {k)» 

The  law  recognizes,  according  to  the  authority  of 
Lord  Bacon,  two  kinds  of  ambiguity  in  written 
instruments,  viz.,  patent  and  latent,    A  patent  am* 
biguity  is  said  to  exist  when  the  instrument,  on  its 
face,  is  unintelligible,  as  where  a  gift  is  made  by  will, 
and  a  blank  appears  in  the  place  of  the  name  of  the 
devisee  or  legatee.    In  such  a  case,  extrinsic  evidence 
is  wholly  inadmissible  to  show  who  was  intended  to 
be  the  devisee  or  legatee ;  for,  if  it  were  admissible, 
it  would  be  tantamount  to  permitting  wills  to  be 
made  verbally,  and  would  also  be  a  violation  of  the 
principle,  that  where  a  contract,  or  other  substantial 
matter  of  issue,  has  been  reduced  to  writing,  the 
writing  is  the  only  admissible  proof  of  such  contract  or 
transaction ;  but  intrinsic  evidence  is  admissible  in  the 
case  of  latent  ambiguities  (/).    Although,  as  stated 
above,  a  blank  in  the  place  of  the  name  of  a  devisee  or 
legatee  cannot  be  filled  up  by  extrinsic  evidence, 
yet  if  the  christian  name  is  stated  in  a  will,  followed 
by  a  blank  for  the  surname,  extrinsic  evidence  will 
be  admitted  to  show  whom  the  testator  intended  to 
designate  {m). 

(k)  Malpas  ▼.  London  and  South  Wettem  Railway  Co,^  H.  &  B. 
227. 

(0  Edmunds  t.  Waughy  4  Drew.  275. 

(m)  In  the  good$  of  D$  Bo$az,  L.  B.,  2  P.  D.  66 ;  46  L.  J., 
P.  D.  &  A.  6  ;  25  W.  B.  362. 

P.  Q  Q 
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Where  a  written  instrument  is  intelligible  on  its 
face,  but  a  difficulty  arises  from  extrinsio  circum- 
stances in  imderstanding  and  carrying  out  its  teams, 
the  ambiguity  is  said  to  be  latent,  and  extrinsic  evi- 
dence will  be  strictly  admissible  to  explain  and  apply 
those  circumstances,  so  as  to  reconcile  them  to  the 
terms  of  the  writing.  Such  evidence,  however,  is 
admissible  only  to  explain,  and  not  to  vary.  Thns, 
in  Goldshede  v.  Swan{n)f  Parke,  B.,  said:  "You 
cannot  vary  the  terms  of  a  written  instrument  by 
parol  evidence ;  that  is  a  regular  rule ;  but  if  you  can 
construe  an  instrument  by  parol  evidence,  when  that 
instrument  is  ambiguous,  in  such  a  manner  as  not  to 
contradict,  you  are  at  liberty  to  do  so." 

These  introductory  remarks  may  be  appropriately 
dosed  by  quoting  the  following  remarks  of  Sir 
James  Wigram  (o) :  ^'  A  written  instrument  is  not 
ambiguous  because  an  ignorant  and  iminf  ormed  per* 
son  is  unable  to  interpret  it.  It  is  ambiguous  only 
if  found  to  be  of  uncertain  meaning  when  persons  of 
competent  skill  and  information  are  unable  to  do  so. 
Words  cannot  be  ambiguous  because  they  are  unin-> 
telligible  to  a  man  who  cannot  read,  nor  can  they  be 
ambiguous  merely  because  the  court  which  is  called 
upon  to  explain  them  may  be  ignorant  of  a  parti- 
cular fact,  art,  or  science,  which  was  familiar  to  the 
person  who  used  the  words,  and  a  knowledge  of 
which  is  therefore  necessary  to  a  right  understanding 
of  the  words  he  has  used." 

(n)  1  Ex.  158. 

(o)  On  Extrinsic  Evidence  in  aid  of  the  Interpretatioin  of  Willsy 
2nd  ed.  p.  130. 
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The  leading  principles  of  the  general  rule  will  now 
1)0  considered  under  those  subdivisions  which  occur 
most  frequently  in  practice. 


1.  Where  a  written  instrument  is  in  a  foreign  lan- 
guage, or  where  it  contains  technical  words  of  trade 
or  custom,  the  ambiguity  will  be  treated  as  latent ; 
and  oral  or  other  extrinsic  evidence  will  be  received 
to  inform  the  court  of  the  sense  of  the  instrument. 
Thus,  in  Shore  v.  JFt&on,  Parke,  B.,  said :  "  I  appre- 
hend that  there  are  two  descriptions  of  evidence  .  .  . 
which  are  clearly  admissible  for  the  purposeof  enabling 
a  court  to  construe  any  written  instrument,  and  to 
apply  it  practically.  In  the  first  place,  there  is  no 
doubt  that  not  only  when  the  language  of  the  instru- 
ment is  such  as  the  court  does  not  imderstand,  it  is 
oompetent  to  receive  evidence  of  the  proper  meaning 
of  that  language,  as  when  it  is  written  in  a  foreign 
tongue;  but  it  is  also  competent,  where  technical 
words  or  peculiar  terms  are  uaed,  or.  indeed,  any 
expressions  which  at  the  time  when  the  instrument 
was  written  had  acquired  an  appropriate  meaning, 
either  generally  or  by  local  usage,  or  amongst  particular 
classes  ....  This  description  of  evidence  is 
admissible  in  order  to  enable  the  court  to  imderstand 
the  meaning  of  the  words  contained  in  the  instru- 
ment itself,  by  themselves,  and  without  reference  to 
the  extrinsic  facts  on  which  the  instrument  is  intended 
to  operate"  {p).    Before  admitting  evidence  of  the 

(p)  9  C.  &  F.  666. 

G  o2 
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secondary  meaning  of  a  word,  the  court  must  be 
satisfied  from  the  instrument  itself,  or  from  the  dr- 
oumstances  of  the  case,  that  the  word  ought  to  he 
construed  not  in  its  popular  or  primary  signification 
but  according  to  its  secondary  intention  (q). 

Thus,  extrinsic  evidence  was  received  to  explain 
the  meaning  of  the  phrase,  ^'  Qodly  preachers  of 
Christ's  Holy  Gospel,"  and  to  show  that  according 
to  the  usage  of  a  sect  to  which  the  grantor  belonged, 
the  grant  was  intended  for  that  sect.  So,  such  evi- 
dence has  been  received  to  explain  the  meaning  of 
the  phrase  ^^  across  a  coimtry''  in  a  steeple  ohase 
transaction  (r) ;  that  "  close,"  by  local  usage,  signified 
*^  a  farm  "  (a) ;  that  ^^  a  thousand  "  meant  a  hundred 
dozen  (t) ;  and  that  a  contract  to  pay  an  actor  so  much 
a  week  was  a  contract  to  pay  only  during  the  theatrical 
season  (u).  So,  also,  it  has  been  received  to  explain 
the  local  meaning  of  "  good  "  or  **  fine  "  barley  (v)  •; 
of  a  month,  whether  lunar  or  calendar  (x) ;  the  amount 
indicated  nnder  a  contract  to  buy  "  your  wool "  from 
a  party  {y) ;  and,  generally,  in  all  cases  where  the 
signification  of  a  particular  phrase  is  nnsettied  and 
variable  in  its  nature,  and  where  it  is  liable  to  have 


{q)  See  the  jadgment  of  Fry,  J.,  in  Koli  v.  CoUyer^  Xj.  H.,  IS 
Ch.  D-  718 ;  60  L.  J.,  Ch.  311 ;  29  W.  B,  602. 
(r)  Evant  v.  Fratty  3  M.  &  G.  769. 
(«)  Biehardton  t.  WatMon^  4  B.  &  Ad.  799. 
{i)  Smith  V.  Wihon,  3  B.  &  Ad.  278. 
(tf)  Grant  t.  Maddox,  16  M.  &  W.  737. 
(f)  Sutckitwm  Y.  Bowker,  6  M.  &  W.  646. 
(x)  Simpson  t.  Margit9on,  11  Q.  B.  32. 
(  y)  Maedonald  y.  LonghotUm,  29  L.  J.,  Q.  B.  266. 
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difierent  senses  attached  to  it  in  different  places. 
It  is  essential  in  all  such  oases  that  the  peculiar  sense 
should  be  of  a  public  and  popular  kind ;  and  it  will 
not  be  allowable  to  show  that  a  party  used  the  term 
in  a  sense  opposed  to  its  local  and  conventional 
usage.  Thus,  where  a  testatrix  was  in  the  habit  of 
treating  certain  shares  as  *^  double  shares,"  evidence 
of  this  was  not  allowed  to  influence  the  construction 
of  her  will,  Lord  Hatherley,  saying,  *^  I  must  take 
things  to  be  as  I  find  them,  and  cannot  allow  par- 
ticular expressions,  said  to  have  been  made  use  of  by 
this  testatrix,  to  prevail,  when  they  are  not  the 
general  language  imiversally  applicable  to  the  sub- 
ject-matter" (»). 

2.  Extrinsic  evidence  is  admissible  to  explain  a 
latent  ambiguity  which  is  raised,  not  by  any  intrinsic 
-obscurity  of  language,  but  by  a  difGlculty  created  by 
extrinsic  circumstances  in  applying  the  terms  of  a 
written  instrument  to  such  extrinsic  circumstances. 
Thus,  where  it  is  shown  that  words  apply  equally  to 
^0  different  things  or  subject-matters,  extrinsic  evi- 
dence is  admissible  to  show  which  of  them  was  the 
thing  or  subject-matter  intended  (a).  A  familiar 
illustration  of  this  doctrine  is  cited  from  Lord  Bacon, 
where  a  man  devises  his  manor  of  S.  to  J.  F.^  and 
it  turns  out  that  he  has  two  manors  answering  the 
description,  e.g.j  North  S.  and  South  S.  Li  such 
-oaaee  it  may  be  aho^  by  eitrmrio  evidence,  and 
even  by  declarations  of  the  testator,  which  manor 


(s)  MUlard  r.  BaiUy^  L.  B.,  1  Eq.  382  ;  35  L.  J.,  Gh.  812. 
(a)  Per  Aldenon,  B.,  Smith  v.  J$ffry$9^  16  H.  &  W.  662. 
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was  intended  to  pass  (b).  It  is  only  in  sach  cases  as 
this  that  extrinsic  eiridence  of  a  testator's  intentions 
is  admissible  to  explain;  since,  generally  speaking, 
all  extrinsic  evidence  of  a  testator's  intentions  is 
inadmissible  to  aid  the  construction  of  his  will  (c) ; 
but  where,  on  the  construction  of  the  words  of  the 
will,  a  presumption  arises,  extrinsic  evidence  is  ad- 
nussible  to  rebut  such  presumption  {d) .  Where  decla- 
rations of  the  testator  are  admissible,  it  is  immaterial 
that  they  are  made  some  time  after  the  execution  of 
the  will  (e),  or  before  it  (/),  and  they  are  admissible 
to  prove  the  contents  of  a  lost  will  {g).  Verbal 
statements  made  by  a  testator,  in  and  about  the 
making  of  his  will,  when  accompanying  acts  done 
by  him  in  relation  to  that  subject,  have  been  held  ad* 
missible  in  evidence  (h).  A  letter  written  to  a  testa- 
tor by  his  solicitor,  whether  by  way  of  advice  or 
statement,  is  inadmissible  for  the  purpose  of  con- 
struction of  the  will  (e). 


{b)  Doe  Y.  Ifeedt,  2  H.  ft  W.  129 ;  JEtickHis  r.  Iktrquand,  I  H« 
L.  Cas.  472. 

(c)  Doe  V.  Mieeoek,  6  H.  &  W.  369 ;  ol .  Stanley  y.  Stanley^  2 
J.  &  H.  491. 

{d)  Tuuaud  y.  Tuesaudy  L.  B.,  9  Gh.  D.  863 ;  47  L.  J.,  Gh.  S49; 
26  W.  R.  874. 

{e)  Doe  y.  Allen,  12  A.  &  £.  i6S, 

(/)  Langham  y.  Sandford,  19  Yes.  649. 

\g)  Sugden  y.  Lord  8t,  leonarde,  L.  B.,  1  P.  D.  154 ;  45  L.  J.» 
P.M.&A.49;  24W.B.860;  G^omA^  y.  ZoJ&M,  L.  B.,  6  P.  D.  1 ; 
49  L.  J.,  P.  D.  ft  A.  59 ;  29  W.  B.  155. 

(A)  Johnson  y.  Zfufordf  L.  B.,  1  P.  ft  D.  546 ;  87  L.  J.,  P.  ft  H. 
65  ;  16  W.  B.  1130. 

(i)  Per  James,  L.  J.,  WUaon  y.  0*Zeary,  L.  B.,  7  Gh.  456 ;  41 
L.  J.,  Gh.  842 ;  20  W.  B.  501. 
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A  witness  cannot  be  asked  what  a  testator  said 
about  property,  not  distinotlj  devised,  in  order  to 
show  it  was  intended  to  pass  with  other  property 
devised  (J).  Where  the  testator  was  in  the  habit  of 
calling  persons  by  nicknames  or  wrong  names,  and 
these  names  appear  in  his  will,  they  can  only  be 
explained  and  construed  by  the  aid  of  evidence  to 
show  the  sense  in  which  he  used  them,  just  as  if  his 
will  was  written  in  cipher  or  in  a  foreign  language  {k) . 
Thus,  a  bequest  to  Mrs.  G-.  was  upheld  by  evi- 
dence that  the  testator  was  in  the  habit  of  calling  a 
Mrs.  Gbegg,  Mrs.  G.  (/).  Here  the  evidence  was 
a  fact,  not  a  declaration.  So,  parol  evidence  is 
adnussible  to  show  what  lands  of  the  testator  were 
reputed  to  lie  in  a  parish,  in  order  to  construe  a 
devise  of  lands  in  the  parish  {m) ;  but  where  the 
testatrix,  after  a  specific  devise  to  ''  my  niece,  A.  B." 
(who  was  in  fact  her  husband's  niece),  left  her  resi- 
due to  ^'  all  my  nephews  and  nieces,"  Jessel,  M.  B., 
refused  to  admit  A.  B.  to  participate  in  the  residue  (n). 
Where  the  testator  appointed  his  '^  nephew,  A.  B." 
executor,  and  his  own  nephew  and  his  wife's  nephew 
both  bore  that  name,  extrinsic  evidence  was  admitted 
to  show  that  the  latter  was  the  person  designated  {o). 


U)  Doe  T.  Subbard,  16  Q.  B.  228. 

\k)  Per  Lord  Alnnger,  Dmt.  JSueoek^  S'ilL.&W.  368. 

(0  Abbott  y.  Morioe,  3  Yes.  148 ;  of.  Zee  y.  Fain,  4  Hare,  251. 

(m)  Arutee  y.  Ifelms,  1  H.  &  K.  226. 

(«)  JTeUs  y.  JFellt,  L.  B.,  18  Eq.  204 ;  43  L.  J.,  Ch.  381 ;  22 
v.  R.  893. 

(o)  Grant  y.  Grant,  L.  B.,  6  C.  P.  727 ;  89  L.  J.,  a  P.  272 ;  18 
W.  B.  961. 


L 
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To  identify  the  person  or  thing  intended  as  the 
object  or  subject  of  the  testator's  bounty  the  court 
may  inquire  into  every  material  f  act,  and  all  ertrinsio 
circumstances  known  to  the  testator  as  to  his  f aoiily 
and  affairs :  but  extrinsic  evidence  of  the  testator's 
intention  is  admissible  only  in  the  event  of  there 
being  more  than  one  person  or  thing  answering  to 
*the  description  he  has  used  (p). 

In  an  action  arising  out  of  a  contract  to  accept 
goods  which  were  to  arrive  by  a  particular  ship,  it 
appeared  that  there  were  two  ships  of  the  same  name, 
and  parol  evidence  was  admitted  to  show  which  ship 
was  meant  (g).  So  it  has  been  held  that  extrinsio 
evidence  is  admissible  to  prove  who  is  the  buyer  and 
who  the  seller  in  a  memorandum  or  note  xmder  the 
17th  section  of  the  Statute  of  Frauds  (r).  And  where 
the  defendants  had  by  a  deed  covenanted  to  pay  the 
plaintiS  a  royalty  on  all  articles  manufactured  or 
sold  "imder  the  powers  hereby  granted,"  and  the 
deed  did  not  on  the  face  of  it  disclose  what  the 
powers  were,  it  was  held  to  create  a  latent  ambiguity 
on  the  face  of  the  deed,  and  extrinsic  evidence  was 
admitted  to  prove  what  was  intended  by  the  parties  (<)• 

In  all  cases  where  extrinsic  evidence  has  been 
received  to  explain  written  evidence,  it  will  appear 


{p)  Charter  r.  Charter^  L.  B.,  7  E.  &  I.  364  ;  43  L.  J.,  P.  A IC. 
73 ;  24  W.  B.  874. 

(g)  Baffles  y.  Wichelhatu,  2  H.  &  0.  906. 

(r>  2r€tv$U  T.  Sadford,  L.  R.,  3  C.  P.  62 ;  87  L.  J.,  C.  P.  1 ;  16 
W.  R.  79. 

(«)  Sodm  T.  londm  Small  Amu  Co.,  47  L.  J.,  Q.  B.  418 ;  25 
W.  R.  269. 
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that  it  has  been  reoeiyedy  not  in  the  form  of  declara-* 
tions  of  intention  by  parties^  but  in  the  form  of 
collateral  and  Burrounding  facts,  which,  like  every 
other  species  of  presumptive  evidence,  may  reason- 
ably be  connected  with  the  substantial  issue,  and  so 
form  data  to  aid  the  court  or  jury  {t).  They  must 
be  related  to  the  written  evidence,  and  yet  indepen- 
dent of  it.  They  must  not  be  personal  declarations 
of  a  party,  but  distinct  incidents,  which  may  be  pre- 
sumed to  have  been  present  to  the  mind  of  the  party, 
without  wearing  the  suspicious  form  of  oral  statements. 
Thus  the  strict  sense  of  a  word  is  its  legal  sense ;  and 
if  it  be  intelligible  in  this  sense,  it  cannot  be  varied 
or  explained  by  evidence  that  it  was  used  by  the 
party  in  a  popular,  still  less  in  a  peculiar  sense. 
Thus,  if  a  man  devises  to  his  ^'  children  "  and  he  has 
both  legitimate  and  illegitimate  children,  only  the 
former  will  take.  Extrinsic  evidence  cannot  be 
received  to  show  that  he  intended  that  his  illegitimate 
children  should  also  take  ;  but  where  there  are  no 
legitimate  children  to  take,  the  illegitimate  will  take, 
or  where  there  is  a  devise  to  children,  and  the  evidence 
shows  only  one  legitimate  child,  and  children  who  are 
iUegitimate,  the  latter  will  take  equally  with  the 
former  (u).  In  such  a  case  the  extrinsic  evidence  as 
a  collateral  fact  is  strictly  admissible  to  explain  a 
written  instrument  which  would  otherwise  be  insen- 
sible. 

3.  Usage  or  custom  lb  also  admissible  to  explain 


(0  Smith  Y.  Thomptm^  8  G.  B.  44. 
(m)  Gm  Y.  ShslUy,  2  FhUl.  378. 
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and  oontroly  but  not  to  contradict,  a  written  instm- 
ment,  such  as  a  contract.  It  ^'  may  be  admissible  to 
explain  what  is  doubtful ;  it  lb  never  admissible  to 
contradict  what  is  plain"  (a?).  Thus,  wherever  the 
language  of  a  written  instrument  is  so  dear  that 
there  can  be  no  reasonable  ground  for  construing  it  as 
subject  to  a  custom ;  or  where,  although  the  language 
is  ambiguous,  the  custom  itself  is  uncertain,  the 
writing  must  be  construed  strictly  according  to  its 
literal  terms  {y). 

On  the  general  principle,  it  has  been  held  allowable 
to  show  that,  by  the  custom  of  the  country,  a  pro- 
vision in  a  lease  as  to  ten  thousand  rabbits,  signified 
twelve  hundred  to  the  thousand  (z) ;  that  *'  acre  "  and 
that  ^^  perch  "  means  one  quantity  in  one  county,  and 
another  quantity  in  another  county  (a).  So  usage  is 
admissible  to  explain  the  phrase  ^'  regular  turns  of 
loading  "  {h).  In  such  cases  the  customary  meaning 
of  an  ambiguous  term  is  for  the  jury ;  and,  unless 
such  a  custom  be  proved,  a  judge  ought  not  to 
leave  it  to  the  jury  to  pronounce  on  the  sense  in 
which  the  term  was  used,  but  should  himself  construe 
the  term  according  to  its  fixed  legal  or  popular 
signification.  Thus  (c),  where  an  auctioneer  sued  for 
asum  which  he  was  to  receive  under  a  written  contract;, 
only  if  he  sold  ^^  within  two  months,"  it  was  held 


{z)  Per  Lord  GampbeD,  Hall  y.  Janwn,  4  £.  &  B.  500. 

( y)  In  re  Stroud,  8  0.  B.  602 ;  Hurst  y.  Usbome,  18  0.  B.  144. 

{z)  Smith  Y.  WUiony  3  B.  &  Ad.  728. 

(a)  BarhtddU  v.  Morgan,  4  Mod.  186. 

{b)  leidemann  y.  Sehultg^  14  0.  B.  88. 

{c)  Simjmn  y.  Mof^stionf  11  Q.  B.  23. 
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tiliati  in  the  absenoe  of  admissible  extrinsio  eyidenoe^ 
this  meant  in  point  of  law  two  lunar  months,  and 
that,  unless  the  context,  or  the  oiroumstanoes  of  the 
oontraot,  showed  that  the  parties  meant  two  calendar 
months,  the  oonduot  of  the  parties  to  the  written  oon- 
traot  alone  was  not  admissible  to  withdraw  the  oon- 
stniotion  of  a  word  therein,  of  a  settled  primary 
meaning,  from  the  judge  and  transfer  it  to  th» 
juiy  (d) ;  and  in  general,  where  there  are  two  alter- 
native oonstruotions,  usage  will  be  leceived  to  deter-^ 
mine  whioh  is  the  right  one  {e). 

Where  a  doubt  is  raised  by  evidence  upon  the 
meaning  of  a  written  contract,  or  where  the  contract 
contains  words  which  have  more  than  one  mean- 
ing (/),  extrinsic  evidence  is  admissible  of  the  usago 
or  course  of  trade  at  the  place  where  the  contract  is 
made,  or  where  it  is  to  be  carried  into  effect,  to 
explain  or  remove  such  doubt.  Again,  where  a 
similar  doubt  arises  as  to  the  lex  loci  by  which  such 
a  contract  is  to  be  construed,  evidence  of  usage  will 
be  received  to  determine  the  place.  Thus,  where 
the  question  was  whether  goods  were  to  be  liable  to 
freight  according  to  their  weight  at  the  place  of  Bhip- 
ment,  or  according  to  their  expanded  weight  at  the 
place  of  consignment,  the  terms  of  the  charter-party 
were  construed  by  extrinsio  evidence  that  the  usage 


{d)  Fl$mmg  y.  Fleming^  1  H.  &  C.  242. 
(e)  Blackett  y.  Royal  ExeJumg$  Asturatue  Co.,  2  G.  &  J.  260. 
(/)  BuckU  y.  Knoap,  L.  B.,  2  Ex.  126 ;  36  L.  J.,  Ex.  49 ;  15 
W.  B.  688. 
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^as  to  measure  the  goods  aooording  to  their  weight  at 
ihe  plaoe  of  shipment  (A) ;  and  where  the  question  was 
as  to  the  date  of  the  arrival  of  the  ship  at  the  port 
named  in  the  oharter-party,  evidence  was  admitted 
to  show  what  spot  in  the  port  must  be  reached  before, 
by  the  usage  of  the  port,  it  is  oonsidered  that  the  ship 
has  arrived  (»).  In  order  to  admit  extrinsic  evidence 
the  phrase  need  not  be  on  the  face  of  it  ambiguous  {k). 
Extrinsic  evidence  is  also  admissible  to  annex 
incidents  to  a  written  instrument,  where  such  inci- 
dents are  consistent  with  the  reasonable  intention 
of  the  writing.  8uoh  incidents  fall  generally  within 
the  definition  of  express  or  implied  usage.  In  such 
•cases  the  notoriety  of  the  usage  makes  it  an  element 
of  the  writing.  Thus,  where  a  written  contract  con- 
tained a  stipulation  that  a  party  should  ^^lose  no 
time  on  his  own  account,  and  do  his  work  well  and 
behave  himself  in  all  respects  as  a  good  servant.'' 
extrinsic  evidence  was  received  to  show  that,  by  the 
<3U8tom  of  his  trade,  such  a  party  was  entitled  to 
certain  holidays  (l).  ^*  It  has  long  been  settled 
that  in  commercial  transactions  extrinsic  evidence  of 
custom  and  usage  is  admissible  to  annex  incidents 
to  written  contracts  in  matters  with  respect  to  which 
they  are  silent.  The  same  rule  has  also  been  applied 
to  contracts  in  other  transactions  of  life,  in  whidi 

{h)  BottwOey  Y.  ForheM,  6  Bing.  K.  C.  121. 
(i)  Steamship  Co,,  Kordm  y.  Demptey^  L.  B.,  1  G,  P.  D.  664 ;  46 
X.  J.,  C.  P.  764 ;  24  W.  E.  984. 

(k)  Per  Blaokbiini,  J.,  MperiY.  Sari,  3  E.  &  E.  319. 
(l)  M.  Y.  Stok0'Up<m'Tr§Ht,  6  Q.  B.  303. 
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Imown  usages  have  been  established  and  prevailed ; 
and  this  has  been  done  upon  the  prinoiple  of  pre-- 
sumption  that  in  such  transactions  the  parties  did 
not  mean  to  express  in  ^mting  the  whole  of  the  con- 
tract  by  which  they  intended  to  be  bound,  but  to- 
contract  with  reference  to  those  known  usages  "  (m). 
"  Mercantile  contracts  are  very  commonly  framed  in 
a  language  peculiar  to  merchants ;  the  intention  of 
the  parties,  though  perfectly  well  known  to  them-- 
aelves,  would  often  be  defeated,  if  the  language  were 
«trictly  construed  according  to  its  ordinary  import  in 
the  world  at  large.  Evidence,  therefore,  of  mercan^ 
tile  custom  and  usage  is  admitted  in  order  to  expound 
it,  and  arrive  at  its  true  meaning.  Again,  in  all 
contracts  as  to  the  subject-matter  of  which  a  known 
usage  prevails,  parties  are  found  to  proceed  with  th& 
tacit  assumption  of  those  usages;  they  commonly 
reduce  into  writing  the  special  particulars  of  their 
agreement,  but  omit  to  specify  those  known  usages 
which  are  included,  however,  as  of  course,  by  mutual 
understanding:  evidence,  therefore,  of  such  inddenta 
is  receivable.  The  contract,  in  truth,  is  partly  ex- 
press and  in  writing ;  partly  implied  or  understood 
and  unwritten;  but  in  these  cases  a  restriction  is 
established  on  the  soundest  principle,  that  the  evi-^ 
dence  received  must  not  be  of  a  particular  which  is 
repugnant  to  or  inconsistent  with  the  written  con- 
tract. Merely  that  it  varies  the  apparent  contract 
is  not  enough  to  exclude  the  evidence;  for  it  is 
impossible  to   add   any  material   incident    to   the 

(m)  Per  Parke,  B.,  Mation  y.  JTarrm,  1  M.  &  W.  476. 
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-written  temiB  of  a  oontraot  without  altering  its  effect 
more  or  less ;  neither  in  the  construotion  of  a  oon- 
traot among  merchants,  tradesmen,  or  others,  will 
the  evidenoe  be  excluded  beoause  the  words  are  in 
their  ordinary  meamng  unambiguous ;  for  the  prin- 
ciple of  admission  is,  that  words,  perfectly  unam- 
biguous in  their  ordinary  meaning,  are  used  by  the 
contractors  in  a  different  sense  from  that.  What 
words  more  plain  than  '  a  thousand,'  *  a  week,'  *  a 
day'  P  Yet  the  cases  are  familiar  in  which  *  a  thou* 
sand'  has  been  held  to  mean  twelve  hundred; 
'a  week'  only  a  week  during  the  theatrical  season; 
'  a  day'  a  working  day.  In  such  cases  the  evidence 
neither  adds  to,  nor  qualifies,  nor  contradicts,  the 
written  contract — it  only  ascertains  it  by  expound- 
ing the  language"  (n).  So,  there  being  in  every 
voyage  policy  of  insurance  an  implied  warranty  of 
seaworthiness,  parol  evidence  is  admissible  to  show 
the  amount  of  seaworthiness  required  (o). 

A  few  more  illustrations  will  complete  the  out- 
line of  this  doctrine.  In  Browne  v.  Byme^  a  bill  of 
lading  specified  a  certain  sum  as  payable  for  freight, 
and  it  was  held  that  an  indorsee,  in  an  action  for  the 
amount,  might  give  evidence  of  a  customary  deduc- 
tion. The  extrinsic  evidence  in  this  case,  although 
bordering  on  repugnancy,  was  received  because  the 
bill  of  lading  merely  specified  a  sum  certain  for 
freight,  without  stipulating  that  it  was  to  be  free  of 
all  deductions.    If  the  bill  of  lading  had  expressed^ 


(n)  Per  CoI«ridge,  J.,  Browne  y.  Bffme^  3  E.  &  B.  703* 
(o)  Burgny.  fTiekham,  3  B.  &  8.  669. 
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or  if  from  the  language  of  it  the  intention  of  the 
parties  could  have  heen  colleoted,  that  the  freight  at 
the  specified  rate  should  be  paid  free  from  all  deduc- 
tionSy  customary  or  otherwise,  then  it  would  have 
been  repugnant  to  it  to  set  up  the  usage  (p).  Under 
a  contract  to  carry  a  full  and  complete  cargo  of 
molasses  from  London  and  Trinidad,  evidence  has 
been  received  to  qualify  the  contract  by  showing  that 
a  cargo  is  full  and  complete,  if  the  ship  be  filled 
with  casks  of  the  standard  size,  although  there  be 
.smaller  casks  of  other  produce  freighted  in  the  same 
vessel  {q). 

Where  the  defendants  bought  as  brokers  for  a 
principal,  whose  name  they  did  not  disclose  at  the 
time  of  contract,  it  has  been  held  that  evidence  of  a 
custom  will  be  admitted  to  show  that  in  this  case  the 
broker  is  personally  liable  on  the  contract  (r).  It 
may  be  shown  that  by  the  usage  of  trade  an  inferior 
kind  of  palm  oil  answers  to  the  description  of  **  best 
palm  oil "  («) ;  or  that  by  the  custom  of  the  building 
trade  the  words  "weekly  accounts"  refer  to  regular 
-day  work  only  (t) ;  or  that  credit  "  for  six  or  eight 
weeks "  does  not  necessarily  give  the  whole  eight 
weeks  for  payment  for  goods  {u).  It  is  a  leading 
principle  than  an  agricultural  custom,  as  that  a 
tenant  shall  have  an  away-going  crop,  is  good  if  not 


(p)  3  E.  &  B.  703 ;  cf.  PhiUipp$  v.  Briard,  1  H.  &  N.  21. 

(q)  Cuthbert  y.  Cummingy  11  £x.  405. 

(r)  Humfrey  y.  Dale,  7  E.  &  B.  266 ;  E.,  B.  &  E.  lOOi. 

(«)  lAtea»  T.  BrUtow,  E.,  B.  &  E.  907. 

(0  Myen  y.  Sari,  3  E.  &  E.  306. 

(«)  Mhu!$n  Y.  Retford,  L.  B.,  9  0.  P.  20 ;  43  L.  J.,  C.  P.  67i 


464  LAW  OF  EVIDEKCE. 

repugnant  to  the  terms  of  a  lease,  although  the  lease 
sajd  nothing  about  it;  but  not  if  the  custom  be 
repugnant  to  the  express  or  implied  terms  of  the 
lease  (x).  If  the  custom  appears  to  be  in  a  high 
degree  unreasonable  it  will  be  strong  evidence  for 
a  jury  that  it  does  not  exist  (y).  Evidence  of 
surrounding  circumstances  is  admissible  to  show 
that  a  guarantee  was  intended  to  be  a  continuing 
one  (s). 

When  the  usage  is  inconsistent  with  the  express 
or  impUed  terms  of  the  written  contract,  it  will  be 
inadmissible  to  control  it,  on  the  principle  expresaum 
facit  cessare  taciturn  {a) ;  and  therefore  evidence  of  a 
custom,  inconsistent  with  an -arbitration  clause  in  a 
bought  note,  was  held  inadmissible  {b) .  Where  parties 
have  come  to  an  express  contract,  usage  cannot  be 
implied;  and  therefore,  where  a  person  contracts 
by  writing  in  express  terms,  he  cannot  sue  on  an  im* 
plied  contract  (o).  It  seems  that  no  usage  will  be 
binding  on  a  party  unless  the  circumstances  raise  a 
sufficient  presumption  that  he  knew  of  its  existence, 
and  contracted  with  reference  to  it  {d).  The  mere 
habit  of  affixing  a  special  meaning  to  words  in  one 


{x)  Heffield  y.  Meadowt,  L.  B.,  6  C.  P.  595 ;  WxggUnpwrth  t. 
Dalliton,  DongL  201. 

(y)  BotUmdey  y.  Ftn-heB,  5  Bing.  K.  C.  128. 

(z)  Eefidd  y.  Meadowt,  L.  B.,  5  0.  P.  695. 

(a)  Blaekett  y.  Boffal  Exchange  Auurance  Co.,  2  G.  &  J.  250 ; 
Sut0  y.  Bmp0,  8  G.  B.,  K.  S.  538. 

{b)  Barrow  y.  Dy$ter,  L.  B.,  13  Q.  B.  D.  633 ;  33  W.  B.  199, 

(c)  Cutter  y.  PotceU,  2  Smith,  L.  C.  1. 

(i)  Kirehnerr.  Vetrnf,  12  Moo.  P.  G.  361. 
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class  of  contracts  cannot  amount  to  a  custom  of  trade 
80  as  to  control  a  written  agreement  {e)^ 

Extrinsic  evidence  is  not  only  admissible,  but 
necessary,  to  explain  any  alteration  or  interlineation 
that  may  appear  in  a  written  instrument.  As  a 
general  rule  the  party  tendering  it  in  eridenoe  must 
accoimt  for  the  alteration  (/).  If  it  appears  to  have 
been  made  contemporaneously  with  the  instrument, 
or  if  it  was  made  subsequently  to  its  execution,  with 
the  privity  of  the  parties,  and  there  is  no  fraud  upon, 
nor  invasion  of  the  stamp  laws,  its  vaUdity  may  be 
maintained;  but  if  the  alteration  is  material ((7),  as 
if  the  date  (A),  or  amount,  or  time  of  payment  of  a 
bill  of  exchange  be  altered  (t),  or  a  joint  responsibility 
is  converted  into  a  joint  and  several  responsibility  (A), 
the  instrument  will  be  void,  unless  the  alteration  was 
made  by  consent  of  the  parties;  and  equally  so, 
although  made  with  consent,  if  the  stamp  laws  are 
infringed  (/).  Where  a  bill  has  been  altered  with 
the  privity  of  an  indorser  and  his  indorsee,  but  with- 
out the  privity  of  the  acceptor,  the  latter  is  dis- 
charged (m).  The  same  rule  holds  when  the  altera- 
tion is  accidental  (n),  or  by  a  stranger  without  the 


{e)  Abbott  V.  Satesy  24  W.  R.  101. 
(/)  Ciifordr.  Farker,  2  M.  &  G.  909. 
iff)  Gardner  v.  Wahh,  5  E.  &  B.  83. 
(A)  Cliford  v.  Farker,  2  M.  &  G.  905. 
(•)  Warrifigtm  v.  Early,  2  E.  &  B.  763. 
(k)  Alderaon  y.  Zofiffdale,  3  B.  &  Ad.  660. 
(/)   Ferring  v.  Hone,  4  Bing.  28. 
(m)  Master  y.  MiUer,  I  Smith,  L.  C.  796. 
(n)  Burehfield  y.  Moore,  3  E.  &  B.  683. 

P.  H  H 
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privity  of  either  party  (o).  Parol  evidence  may  be 
called  to  show  that  a  variation  between  a  bought 
note  and  a  sold  note  is  immaterial  (p). 

The  last  case  requiring  notice  in  this  chapter  is 
when  a  contract  is  partly  in  writing  and  partly 
verbal ;  or  when  terms  are  offered  in  writing,  and 
accepted  verbally.  Such  a  combination  of  written 
and  verbal  evidence  is  admissible  to  prove  a  complete 
contract,  except  where  the  contract  is  required  to  be 
in  writing  (q).  Thus,  a  contract,  required  by  the 
Statute  of  Frauds  to  be  in  writing,  must  be  wholly 
in  writing ;  but  such  a  contract  can  be  proved  by 
several  writings  which  require  oral  evidence  to  connect 
them  (r). 

(o)  Davidson  v.  Cooper,  13  3C.  &  W.  352 ;  Ci-ookicit  y.  Fletcher,  1 
H.  &  N.  293. 

{p)  Hohnet  ▼.  MitcheU,  7  C.  B.,  N.  S.  361. 
(v)  Kempson  y.  Boyle,  3  H.  &  G.  363. 
(r)  Supra,  p.  417. 


PART  III. 


CHAPTER  I. 

THE  ATTENDANCE  OF  WITNESSES. 


PROCESS. 

The  attendance  of  witnesses  in  the  High  Court  (a)^ 
and,  when  such  process  is  necessary,  in  the  criminal 
courts,  is  obtained  by  serving  the  witness  with  a 
subpoena  ad  testificandum.  If  the  witness  is  required 
to  produce  a  document  he  is  served  with  a  subpoena 
duces  tecum.  A  subpoena  can  be  issued  without  leave 
of  the  Court  at  any  stage  of  the  proceedings  {b)» 


PENALTY  FOR  NON-ATTENDANCE, 

(5  Uliz.  c.  9,  s.  12.) 

"  If  any  person  upon  whom  any  process  out  of  a 
<K>urt  of  record  shall  be  served  to  testify  concerning 
any  cause  or  matter  depending  there,  and  having 
tendered  to  him,  according  to  his  countenance  or 

(a)  B.  S.  C.  1883,  Ord.  27,  r.  20. 

(6)  Baymcnd  v.  Ib/wn,  L.  B.,  22  Gh.  D.  430 ;  31  W.  B.  394« 

HH2 
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calling,  such  reasonable  sum  of  money  for  his  costs 
and  charges,  as  with  regard  to  the  distance  of  tho 
place  is  necessary  to  be  allowed,  do  not  appear 
according  to  the  tenor  of  the  process,  not  having  a 
lawful  and  reasonable  cause  to  the  contrary,  he  shall 
forfeit  for  every  such  offence  10/.,  and  yield  such 
further  recompense  to  the  party  grieved  as  by  the^ 
discretion  of  the  judge  of  the  court,  out  of  which  the 
process  issues,  shall  be  awarded."  This  enactment  is 
made  perpetual  by  26  &  27  Vict,  c,  125. 

If  a  witness  does  not  attend  on  his  subpoena  he^ 
may  be  proceeded  against  in  either  of  three  ways : — 

1st.  Under  the  above  statute  he  may  be  sued  for 
the  penalty  of  10/.,  and  further  recompense ;  or, 

2nd.  In  an  action  for  damages  (c) ;  or, 

3rd.  He  may  be  attached  for  contempt  of  court : 
but,  on  the  motion  for  an  attachment,  it  must  be 
shown  distinctly  on  affidavit  that  the  witness  was. 
served ;  that  his  expenses  were  paid  or  tendered  to 
him  at  the  time  of  service;  and  that  everything 
reasonable  has  been  done  to  secure  hiB  attendance  {d). 


ATTENDANCE  IN  CRIMINAL  PROCEEDINGS. 

Q-enerally  the  witnesses  for  a  prosecution  ore 
bound  over,  by  the  committing  magistrate  or  coroner^ 
on  recognizances  conditioned  to  be  forfeited  if  th& 
witness  do  not  appear  to  give  evidence  on  the  trial 


{c)  Pearaofi  r.  Isla^  Dongl.  561. 

(rf)  Garden  y.  CremceU,  2  M.  &  W.  319. 
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of  the  prisoner;  but  if  a  witness  is  not  so  bound 
over,  his  attendance  may,  and  ought  to  be,  Secured 
at  the  trial  by  serving  him  previously  with  a  sub- 
poena to  appear  and  give  evidenoe,  on  the  prose- 
cution of  the  prisoner,  at  the  trial.  A  magistrate 
or  coroner  may  bind  over  a  person  to  appear  as  a 
witness  at  the  trial,  at  any  time  before  the  trial, 
and  may  commit  him  if  he  refuses  to  be  boimd  over. 
If  the  witness  does  not  appear,  the  recognizance  is 
forfeited  and  the  penalty  levied.  A  subpoona  may 
be  obtained  at  the  Crown  Office  in  London,  from 
the  clerk  of  assize  at  the  assizes,  and  the  clerk  of  the 
peaoe  at  quarter  sessions.  If  a  subpodnaed  witness 
does  not  attend  he  may  be  attached,  or  indicted.  A 
prisoner  may  subpoena  witnesses  for  his  defence  (e). 
By  30  &  31  Vict.  o.  35,  s.  3,  prisoners  are  to  be 
asked  by  magistrates  if  they  wish  to  call  witnesses ; 
if  they  do,  the  depositions  are  to  be  taken,  and  signed, 
and  transmitted  to  the  court  of  trial  in  the  same  way 
as  the  depositions  of  the  witnesses  for  the  pi^oseoution ; 
and  the  magistrate  may  bind  over  by  recognizance 
to  give  evidence  at  the  trial  such  witnesses  as  in 
their  opinion  give  evidence  material  to  the  case,  or 
tending  to  establish  the  innocence  of  the  accused ; 
and  such  witnesses  are  to  be  liable  to  all  laws  in  force 
relating  to  witnesses  for  the  prosecution.  This  pro- 
vision does  not  extend  to  witnesses  to  character. 
By  sect.  5,  where  witnesses  are  bound  over  to  appear 
on  behalf  of  the  prisoner  at  his  trial,  the  court  may 
allow  their  expenses. 

.  I.I  I  ^^^^.m.  ^■^^^^— ^»» 

(«)  1  Anne,  o.  9,  8.  3« 
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ATTENDANCE  IN  THE  BANKRUPTCY  COURTS 

Is  enforced  by  subpoena  issued  by  tbe  court  at  the 
instance  of  an  official  receiver,  trustee,  creditor, 
debtor,  or  respondent,  in  any  matter  (/).  The 
subpoena  may  be  duces  tecum.  The  names  of  three 
witnesses  may  be  inserted  in  the  subpoena.  The 
subpoena  must  be  proved  personally,  and  service  may 
be  proved  by  affidavit.  Wilful  non-compliance  mth 
a  subpoena  is  punishable  as  a  contempt  of  court. 

With  the  view  of  facilitating  the  obtaining  of  in- 
formation as  to  the  debtor,  his  dealings,  or  his  pro- 
perty, the  Bankruptcy  Act,  1883,  contains,  in  sect.  27, 
the  following  provisions : — 

"  (1.)  The  court  may,  on  the  application  of  the 
official  receiver  or  trustee,  at  any  time  after  a  re- 
ceiving order  has  been  made  against  a  debtor,  sum- 
mon before  it  the  debtor  or  his  wife,  or  any  person 
known  or  suspected  to  have  in  his  possession  any  of 
the  estate  or  effects  belonging  to  the  debtor,  or  sup- 
posed to  be  indebted  to  the  debtor,  or  any  person 
whom  the  court  may  deem  capable  of  giving  infor- 
mation respecting  the  debtor,  his  dealings  or  pro- 
perty, and  the  court  may  require  any  such  person  to 
produce  any  documents  in  his  custody  or  power  re- 
lating to  the  debtor,  his  dealings  or  property. 

*^  (2.)  If  any  person  so  summoned,  after  having 
been  tendered  a  reasonable  sum,  refuses  to  come 
before  the  court  at  the  time  appointed,  or  refuses  to 
produce  any  such  document,  having  no  lawful  im- 

(J)  Bankruptcy  Eules,  1883,  63—63. 
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pediment  made  known  to  the  court  at  the  time  of  its 
sitting  and  allowed  by  it,  the  court  may,  by  wairant, 
cause  him  to  be  apprehended  and  brought  up  for 
examination. 

"  (3.)  The  court  may  examine  on  oath,  either  by 
word  of  mouth  or  by  written  interrogatories,  any 
person  so  brought  before  it  concerning  the  debtor, 
his  dealings  or  property. 

"  (4.)  If  any  person  on  examination  before  the 
court  admits  that  he  is  indebted  to  the  debtor,  the 
court  may,  on  the  application  of  the  official  receiver 
or  trustee,  order  him  to  pay  to  the  receiver  or  trustee, 
at  such  time  and  in  such  manner  as  to  the  court 
seems  expedient,  the  amount  admitted,  or  any  part 
thereof,  either  in  full  discharge  of  the  whole  amount 
in  question  or  not,  as  the  court  thinks  fit,  with  or 
without  costs  of  the  examination. 

"  (5.)  If  any  person  on  examination  before  the 
court  admits  that  he  has  in  his  possession  any  pro- 
perty belonging  to  the  debtor,  the  court  may  on  the 
application  of  the  official  receiver  or  trustee,  order 
him  to  deliver  to  the  official  receiver  or  trustee  such 
property,  or  any  part  thereof,  at  such  time,  and  in 
such  manner^  and  on  such  terms  as  to  the  court  may 
seem  just. 

"  (6.)  The  court  may,  if  it  think  fit,  order  that 
any  person  who  if  in  England  would  be  liable  to  be 
brought  before  it  imder  this  section  shall  be  examined 
in  Scotland  or  Ireland,  or  in  any  other  place  out  of 
England." 

Any  irregularity  in  the  summons  will  be  waived 
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by  the  appearance  of  the  witness  (g)*  A  witness 
summoned  is  not  entitled  to  any  costs  for  the  attend* 
ance  of  his  counsel  or  soUcitor,  unless  he  is  charged 
with  having  property  of  the  bankrupt  in  his  posses* 
sion,  and  is  summoned  to  give  evidence  with  respect 
to  it  (^).  If  a  creditor  establishes  a  primd  facie  case 
he  can  obtain  the  examination  of  the  debtor  or  any 
other  person  under  the  above-mentioned  provisions; 
but  the  court  must  be  satisfied  that  some  benefit 
will  result  to  the  estate  before  it  will  issue  a  sum*- 
mens  on  the  application  of  any  person  other  than 
an  official  receiver  or  a  trustee  (t).  A  witness  cannot 
be  ordered  to  furnish  accounts  (/•). 


ATIENDANCE  IN  THE  COUNTY  COURTS. 

The  County  Courts  Act,  1875  (/),  provides  (sect  2) 
that  "  either  of  the  parties  to  an  action,  or  any  other 
proceeding,  may  obtain  of  the  registrar  of  the  court 
summonses,  &c.,  to  witnesses,  with  or  without  a 
clause  requiring  the  production  of  books,  deeds, 
papers,  and  writings,  in  the  possession  or  control  of 
the  person  summoned  as  a  witness,  and  such  sum- 
monses, and  any  summonses  which  are  now  or  may 
be  required  to  be  served  personally,  may,  under  such 

(ff)  JJ.  V.  TTmWoi?,  L.  R.,  2  C.  C.  R.  3;  42  L.  J.,  H.  C.  9  ;  21  W. 
R.  176. 

(A)  ExparU  Waddell,  L.  R.,  6  Ch.  D.  328  ;  26  W.  R.  9. 

(•)  ExparU  NiehoUon,  L.  R.,  14  Ch.  D.  243 ;  28  W.  R.  936. 

\k)  Ex  parte  Reynolds,  L.  R.,  21  Gh.  D.  601 ;  52  L.  J.,  Ch.  223  ; 
31  W.  R.  187. 

(0  38  &  89  Yiot.  0.  50. 
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xegidations  as  may  be  prescribed  by  rules  of  court, 
be  served  by  a  bailiff  of  the  court*  or  otherwise  "  ; 
«nd  (sect.  3)  '^  where  any  summons  or  other  process 
of  the  court  is  served  by  a  bailiff  of  any  county 
•court,  the  service  may  be  proved  by  endorsement  on 
a  copy  of  the  summons  or  process,  under  the  hand 
of  such  bailiff,  showing  the  fact  and  mode  of  the 
service  of  such  summons  or  process,  and  any  such 
bailiff  wilfully  or  corruptly  endorsing  any  false 
statement  on  the  copy  of  a  summons  or  other  pro- 
cess, shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  removed  from  his  office  or 
employment,  and  shall  incur  the  same  penalties  as 
are  or  maybe  incurred  by  persons  convicted  of  wiKul 
tuid  corrapt  perjury." 

The  County  Courts  Act,  1846  (m),  by  sect.  86,  which 
is  still  in  force,  provides  that  "  every  person  on  whom 
any  such  summons  shall  have  beem  served,  either 
personally  or  in  such  other  manner  as  shall  be 
directed  by  the  court,  and  to  whom  at  the  same  time 
payment,  or  a  tender  of  payment,  of  his  expenses 
shall  have  been  made  on  such  scale  of  allowance  as 
shall  be  from  time  to  time  settled  by  the  general 
rules  of  practice  of  the  court,  and  who  shall  refuse  or 
neglect,  without  sufficient  cause,  to  appear  or  to  pro- 
duce any  books,  papers,  or  writings  required  by  such 
summonses  to  be  produced,  and  also  every  person 
present  in  court  who  shall  be  required  to  give  evidence, 
and  who  shall  refuse  to  be  sworn  and  give  evidence, 
shall  forfeit  and  pay  such  fine  not  exceeding  ten 

(m)  9  £;  10  Vict.  c.  95. 
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pounds  as  the  judge  shall  set  on  him ;  and  the  whole 
or  any  part  of  such  fine,  in  the  discretion  of  the 
judge,  after  deducting  the  costs,  shall  be  applicable 
towards  indemnifying  the  party  injured  by  such 
refusal  or  neglect,  and  the  remainder  thereof  shall 
form  part  of  the  general  fund  of  the  court  in  which 
the  fine  was  imposed." 

Where  the  witness  is  beyond  the  jurisdiction  of  the 
court,  the  summons  is  sent  by  the  baQiff  to  the  bailiff 
of  the  court  of  the  district  in  which  the  witness, 
resides. 


ATTENDANCE  IN  MAGISTERIAL  PROCEEDINGS. 

At  common  law  magistrates  may  summon  any 
person  to  attend  as  a  witness  on  a  criminal  charge 
and,  on  non-attendance,  may  issue  a  warrant  for  hia 
apprehension  (;i).  When  the  proceeding  is  in  the 
nature  of  a  civil  proceeding,  as  in  settlement  cases^ 
it  appears  that  the  proper  process  is  by  writ  of  9u&- 
pcena  or  subpoena  duces  tecum^  issuing  from  the  Crown 
OflBce  (o).  In  cases  within  the  11  &  12  Vict.  c.  43, 
magistrates  are  empowered  by  section  17  either  to 
issue  a  summons  in  the  first  instance,  and  a  warrant 
for  the  apprehension  of  the  witness  in  the  event  of 
disobedience ;  or,  if  the  magistrate  be  satisfied  that  it 
is  probable  the  witness  will  not  attend,  he  may  issue 
his  warrant  in  the  first  instance.  On  indictable 
charges  magistrates  have  a  statutory  power  to  sum-* 


(n)  JSvans  y,  Sees,  12  A.  &  E.  55. 
(o)  J2.  V.  OrtoH,  7  Q.  B.  120. 
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ZQon  witnesses  (p).  The  Summary  Jurisdiction  Act^ 
1879  (q)^  empowexfi  a  court  of  summary  jurisdiction  to- 
Bxmimon  witnesses  who  are  in  any  place  in  England 
which  is  not  within  the  jurisdiction  of  such  court. 


ATTENDANCE  IN  OTHER  CASES. 

Seyising  barristers  may  summon  in  their  own 
names  any  assessor,  collector  of  taxes,  or  overseer  of 
a  past  year,  to  attend  before  him  and  give  evidence^ 
on  oath  (r).  Arbitrators  under  a  reference  by  rule 
of  court,  may  similarly  order  the  attendance  of  wit- 
nesses ;  and  non-attendance,  after  such  an  order  and 
a  tender  of  expenses,  is  a  contempt  of  court  {a).  If 
the  witness  is  in  prison  on  civil  process,  a  habeas 
carpus  ad  testificandum  may  issue  to  bring  him 
up  (t) ;  in  other  cases  a  prisoner  may  be  brought  up 
to  give  evidence  on  a  warrant  or  order  of  a  secretary 
of  state  or  of  a  judge  (u) .  A  witness  may  be  brought 
from  a  lunatic  asylum  on  a  writ  of  habeas  corpus  ad 
testificandum^  on  an  affidavit  that  he  is  fit  to  be 
brought  up  and  is  not  dangerous  {x).  In  the  House 
of  Lords  the  simmions  is  by  an  order  of  the  House, 
signed  by  the  assistant  clerk  of  the  Parliament ;  in 

(p)  11  &  12  Vict.  c.  42,  8.  16. 
\q)  42  k  43  Vict.  o.  49. 
(r)  6  &  7  Vict.  o.  18,  b.  30. 
(«)  3  &  4  Will.  4,  c.  42,  8S.  39,  40. 

(()  Oraham  y.   Olover,  6  E.  &  B.  591 ;  Marsden  y.   Ovcrhtnjy 
18  C.  B.  34. 
(«)  16  k  17  Vict.  c.  30,  8.  9. 
\x)  Fmnell  t.  Tait,  1  C,  M.  k  R.  584. 
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the  House  of  Commons,  by  an  order  of  tlie  House, 
signed  by  tbe  derk ;  in  seleot  oommittees^  by  an  order 
•of  tbe  chairman. 


WHERE  A  WITNESS   IS   BEYOND  THE  JURISDICTION  OP 

THE  COURT. 

In  this  ease  the  process  of  the  courts  does  not,  as 
-a  general  rule,  reach  a  witness;  and  the  examina- 
tion must  be  by  means  of  a  commission,  the  proceed- 
ings of  which  will  be  regulated  by  the  law  of  the 
-country  to  which  it  issues  (y).  Where  the  commis- 
sion issues  to  a  part  of  the  realm  which  is  subject  to 
<iifferent  laws  from  that  part  in  which  the  commission 
issues,  the  commissioner  may,  by  a  written  notice, 
signed  by  him,  require  the  attendance  of  a  witness, 
:and,  on  his  refusing  to  attend,  may  apply  to  the  local 
courts  for  an  order  to  compel  attendance;  and  the 
witness  will  then  be  subject  to  the  ordinary  penalty 
for  disobeying  a  subpoena,  or  a  writ  in  the  nature  of 
a  subpoena  (s).  This  extends  to  the  examination  of 
witnesses  in  any  of  her  Majesty's  dominions,  colonies, 
or  possessions  («). 

But,  by  17  &  18  Vict.  c.  34,  s.  1,  the  judges,  or  a 
judge  of  the  superior  courts  of  common  law  at  West- 
minster or  Dublin,  or  the  Court  of  Session  of  Exche- 
quer in  Scotland,  may,  at  discretion,  in  any  action 
pending  in  any  such  court,  issue  a  subpoena  ad  te%ti' 

(y)  Cf.  Part  III.  Ch.  VI;  LunOey  v.  Oy4,  3  £.  &  B.  114. 
(s)  6  &  7  Vict.  0.  82,  ss.  5,  6. 
(a)  22  Vict.  0.  20,  s.  1. 
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ficandum^  or  duces  tecum,  or  warrant  of  citation^ 
commanding  a  witness  in  any  part  of  the  United 
Kingdom  to  attend  the  trial ;  and  in  default  of  at« 
tendance,  after  due  service  of  the  writ  and  tender  of 
travelling  expenses,  the  court  from  which  the  writ 
issued  may  certify  the  default  to  the  other  superior 
courts,  and  so  render  the  defaulting  witness  liahle  to 
all  the  penalties  which  he  would  have  incurred  hy 
disoheying  a  similar  writ  issued  within  the  jurisdic- 
tion in  which  he  resides.  This  act  is  not  to  affect 
the  power  of  courts  to  issue  commissions,  and  its 
operation  is  confined  to  process  from  the  superior 
courts  of  common  law.  Under  this  section  a  rule 
has  heen  granted  to  compel  a  plaintiff  resident  in 
Ireland  to  appear  as  a  witness  for  the  defendant  (ft). 


WHEN  A  WITNESS  IS  IN  PRISON. 

An  application  may  he  made  to  a  judge  of  the 
High  Court  at  chamhers,  on  affidavit,  stating  the 
imprisonment  of  the  witness  if  detained  on  civil  pro- 
cess, that  his  evidence  is  material  to  the  applicant, 
and  that  he  cannot  proceed  safely  to  trial  without 
securing  his  attendance.  The  judge,  if  satisfied  with 
the  suhstance  of  the  application,  will  then  grant  the 
applicant  a  writ  of  habeas  corpus  ad  testificandum , 
directed  to  the  governor  of  the  gaol  in  which  the 
prisoner  is  confined,  and  commanding  him  to  bring  up 
the  prisoner  for  examination  at  the  trial.    Similarly, 


{b)  HttrriB  V.  Barhp-,  2$  L..  J.,  Q.  B.  98. 
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the  seoretaiy  of  state,  or  a  judge  of  the  High  Court 
has  power,  on  a  similar  application^  to  issue  a  war- 
Taut  or  order  to  bring  up.  as  a  witness  in  any  oourt 
or  criminal  proceeding,  any  prisoner  undergoing  im-- 
prisonment  on  a  criminal  charge  or  conviction  {t). 


MANNER  AND  TIME  OP  SERVICE, 

The  service  must  be  on  the  witness  personally  («)  ; 
and  is  effected  by  delivering  a  copy  of  the  writ,  and 
at  the  same  time  producing  the  original.  The  service 
must  be  a  reasonable  time  before  trial;  and,  generally, 
service  on  the  day  of  trial,  even  when  the  witness 
resides  in  the  town,  is  insufficient  (x),  unless  the 
witness  receive  the  service  without  objection  (y). 

During  his  attendance  the  witness  is  privileged 
from  arrest  on  civil  process,  and  he  is  allowed  a 
reasonable  time  in  going  and  returning  from  court  (s). 
If  he  is  arrested  during  that  time,  it  is  a  contempt 
of  court  (a).  The  privilege  does  not  extend  to  an 
arrest  on  criminal  process  (6),  nor  where  the  witness 
is  retaken  by  his  bail,  after  he  has  finished  his  evi- 
dence. The  privilege  exists  whether  the  process  be 
oompulsory  or  the  attendance  voluntary  (<;),  but  not 


(0  16  &  17  Vict.  c.  30,  8.  9. 

(«)  In  re  Pyne,  1  D.  &  L.  703. 

(x)  Barber  v.  Woody  2  M.  &  B.  172. 

<y)  Mauneell  y.  Aineworthy  8  JDowl.  P.  C.  869. 

(z)  Motttague  y.  Earrtton,  3  G.  B.,  K.  S.  292. 

{a)  Kimpton  y.  London  and  North  Wettem  UaHicoff  Co*,  9  Ex.  766* 

(b)  In  re  BougUsy  3  Q.  B.  825. 

\e)  Meekine  y.  Smith,  1  H.  BL  636. 
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in  cases  in  which  the  witness  attends  rather  as 
an  unprofessional  adviser  than  as  an  attorney  or 
witness  (rf). 


EXPENSES  OP  WITNESSES. 

By  5  Eliz.  c.  9,  s.  12,  a  witness  is  substantially 
Tendered  liable  to  penalties  if  he  does  not  attend  at 
the  trial,  after  having  been  served  with  process  out 
of  a  court  of  record,  "  and  having  tendered  to  him, 
according  to  his  countenance  or  calling,  such  reason- 
able sum  of  money  for  his  costs  and  charges,  as  with 
xegard  to  the  distance  of  the  place  is  necessary  to  be 
allowed,  .  .  .  not  having  a  lawful  and  reasonable 
cause  to  the  contrary."  Therefore,  in  civil  proceed- 
ings, no  witness,  although  served  with  a  subpoena,  is 
bound  to  attend  at  trial  unless  his  reasonable  ex- 
penses are  tendered  to  him  when  he  is  served,  or  a 
reasonable  time  before  trial.  The  sum  tendered  should 
be  a  reasonable  compensation  for  his  travelling  ex- 
penses and  subsistence  during  the  attendance  {e).  A 
witness  will  be  entitled  to  his  expenses,  although  a 
party  to  the  cause,  if  he  is  a  material  and  necessary 
witness  (/).  If  the  witness  is  a  married  woman  her 
expenses  should  be  tendered  to  her  and  not  to  her 
husband.  If  a  witness  is  subpoenaed  by  both  parties 
he  is  entitled  to  be  paid  all  his  expenses  by  the  party 

(rf)  Jones  V.  MarshaUj  2  C.  B.,  N.  S.  616. 

(e)  Datcdell  v.  Australian  Rotjal  Mail  Co,,  3  E.  &  B.  902  ;  Brocas 
r.  Lloyd,  23  Bear.  129. 
if)  Howes  V.  Barber,  18  Q.  B.  688. 
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oaUing  him  before  giving  evidence  (h).  The  wiiuesfr 
may  waive  his  right  to  demand  payment  of  his  ex- 
penses either  expressly  or  by  implication  {%).  The 
amounts  which  will  be  allowed  on  taxation  for  the 
expenses  of  witnesses  are  at  present  entirely  in  the 
discretion  of  the  taxing  masters  under  Order  65, 
r,  27  (9)  of  the  E.  S.  0.  1883,  and  the  old  common 
law  scale  of  allowances  of  1853  is  not  binding  on 
them  even  in  actions  in  the  Queen's  Bench  Division. 
A  new  scale,  and  one  of  a  more  definite  character 
applicable  to  all  divisions  of  the  High  Court,  is 
much  needed.  In  criminal  cases  a  witness  for  the 
prosecution  is  not  entitled  absolutely  to  his  ex- 
penses, and  he  cannot  refuse  to  attend  or  give 
evidence  on  the  groxmd  that  his  expenses  have^ 
not  been  tendered  or  paid;  but  in  courts  of  final 
jurisdiction  they  are  generally  allowed  by  the  court 
under  various  acts.  "When  the  witness  lives  out  of 
the  jurisdiction  of  the  court,  and  in  a  distinct  part 
of  the  United  Kingdom,  as  in  Scotland  or  Ireland^ 
by  the  45  Geo.  3,  c.  92,  s.  3,  he  is  not  bound  to 
appear  to  give  evidence  in  a  criminal  prosecution 
unless  his  reasonable  expenses  are  peiid  or  tendered 
to  hiTTi  at  the  time  when  he  is  served  with  the  sub- 
poena (A*).  In  any  other  case  a  witness,  subpoBnoed 
on  a  criminal  trial,  is  boxmd  to  attend  without  any 
tender  of  expenses,  and  will  be  liable  to  attachment 
for  non-attendance;   although,  if  it  appeared  that 


(A)  Pep  Parke,  B.,  Allen  v.  YoxaU,  1  C.  &  K.  816. 
(t)  See  Xetcton  y.  Harland,  1  M.  &  G.  956. 
\k)  E,  Y.  Brownell,  1  A.  &  E.  602. 
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lie  oould  not  defray  the  expenses  of  his  journey,  the 
■conrt  would  probably  refuse  to  attach  him. 

If  a  witness  appears  on  his  subpoena  in  a  civil  pro- 
•ceeding,  he  will  not  be  compellable  to  give  evidence 
until  his  reasonable  expenses  have  been  paid,  or 
tendered  by  the  party  who  subpoenas  him  (/).  If  he 
does  not  arrive  before  a  cause  has  been  referred,  he 
"will  be  entitled  to  costs  in  the  reference,  but  not  in 
tiie  cause  (m). 

A  successful  party  may  pay  a  witness  his  costs, 
and  recover  them  from  the  defeated  party  (n) ;  but 
an  immaterial  witness  who  has  been  rejected  by  a 
judge  or  arbitrator,  cannot  claim  his  costs  as  between 
party  and  party  (o).  The  reasonable  expenses  of 
qualifying  a  witness  to  give  evidence  may  now  be 
allowed  (p).  If  the  witness,  after  being  subpoenaed, 
is  not  required  to  attend,  and  has  incurred  no  expense, 
he  must  refund  the  money  paid  to  him  (q), 

(t)  Kewton  v.  Ifarland,  1  M.  &  G.  956. 
(«)  Fryer  v.  Sturt,  16  C.  B.  218. 
(»)  Hale  V.  Mates,  E.,  B.  &  E.  676. 
(o)  GcUhway  v.  Ketticorthy  15  C.  B.'228. 

Ip)  Mackley  v.  Chillingxcorth,  L.  R.,  2  C.  P.  D.  273  ;  46  L.  J., 
C.  P.  484  ;  26  W.  R.  650. 

(q)  Martin  v.  Andrews,  7  E.  &  B.  1. 
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CHAPTER  n- 

THE  EXAMINATION  OF  WITNESSES. 

When  a  witness  has  been  placed  in  the  witness  box, 
and  no  objection  is  taken  or  sustained  against  his 
oompetenoj  by  the  adverse  party,  he  must  be  sworn 
by  the  officer  of  the  court,  or,  when  an  affirmation  is 
allowed,  he  may  declare  on  affirmation  (a).  He 
may  then  be  submitted  to  three  distinct  kinds  of 
examination  as  to  his  knowledge  of  the  facts  which 
he  is  called  to  prove.  1st.  He  may  be  examined  in 
chief  by  the  party  who  calls  him.  2nd.  He  may  be 
cross-examined  by  the  adverse  party.  3rd.  He  may 
then  be  re-examined  by  the  party  who  calls  him. 
Although  it  is  obvious  that  the  regulation  of  the 
examination  of  the  witnesses  in  any  given  trial  must 
be  left  mainly  to  the  discretion  of  the  presiding  judge, 
yet  certain  general  rules  have  been  established  for 
the  conduct  of  such  examination,  and  it  is  the 
purpose  of  this  chapter  to  state  and  explain  them. 


THE   EXAMINATION   IN   CHIEF. 

The  object  of  the  examination  in  chief  is  to  elicit 
from  the  witness  all  the  material  facts  which  tend  to 

(a)  Vide  supra,  p.  80. 
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prove  the  case  of  the  party  who  calls  the  witness. 
In  such  a  case,  as  the  presumption  and  the  ordinary 
fact  are  that  the  witness,  having  been  chosen  by  the 
party  who  calls  him,  is  favourable  to  his  cause,  and 
therefore  likely  to  overstate  or  misstate  the  circum- 
stances which  conduce  to  establish  the  party's  case, 
it  is  a  principal  rule  that — 

On  an  examination  in  chief,  a  witness  must 
not  be  asked  leading  questions. 

The  simple  meaning  of  this  rule  is  that  a  party, 
who  calls  a  witness  to  prove  a  case,  must  not  suggest 
answers  to  the  witness,  nor  frame  his  questions  in 
such  a  manner  that  the  witness  by  answering  merely 
"  Yes,'*  or  "  No,"  shall  give  the  reply  and  the  evi- 
dence which  the  party  wishes  to  elicit.  A  question 
is  said  to  be  leading  when  the  words,  which  the 
witness  is  expected  and  required  to  utter,  are  put 
into  his  mouth,  or  when  it  suggests  to  the  witness 
the  answer  which  the  examiner  wishes  or  expects  to 
have;  and  such  a  question  is  inadmissible,  because 
the  object  of  calling  witnesses  and  examining  them 
rird  voce  in  open  court  is,  that  the  judge  and  jury 
may  hear  them  tell  their  own  imvamished  tale  of  the 
oircuinstances  which  they  are  called  to  attest.  If, 
therefore,  a  party  or  his  counsel  were  allowed  to  put 
a  question  to  their  own  witness  which  the  latter 
might  answer  by  a  mere  affirmative  or  negative,  it  is 
apparent  that  the  evidence  would  be  the  statement  of 
the  party,  and  not  that  of  the  witness.  Such  a  course 
woidd  strike  radically  at  the  credibility  of  all  oral 

ii2 
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evidenoey  and  therefore  it  is  a  sound  and  estaUislied 
role  that,  on  the  examination  in  chief,  leading  ques- 
tions most  not  be  asked. 

The  rale  may  be  exemplified  thus:  A.  B.  is  charged 
with  stealing  a  watch,  the  property  of  C.  D.  E.  P. 
saw  A.  B.  take  the  watch  from  the  counter  inC.  D.'s 
shop.  NoWy  if  the  counsel  for  the  prosecution,  in 
order  to  prove  the  theft,  were  to  call  E.  F.,  and  ask 
him  whether  at  such  time  he  saw  A.  B.  enter 
C.  D.'s  shop,  and  take  the  watch  from  the  counter, 
it  is  plain  that  such  a  question  would  be  leadings, 
because  it  would  at  once  suggest  to  the  witness  the 
answer  which  he  was  expected  to  make,  and  the 
prisoner  would  be  convicted  by  an  answer  simply  in 
the  aflSrmative.  The  answer  to  the  latter  branch  of 
the  question  involves  the  whole  question  of  guilt,  and 
the  substance  of  the  charge.  The  witness  ought, 
therefore,  to  be  asked,  not  whether  he  saw  the  pri- 
soner commit  the  offence,  but  what  he  saw  the 
prisoner  do  at  the  time  when  and  at  the  place  where 
it  is  alleged  that  the  offence  was  committed.  It  is 
also  to  be  noticed,  that  questions  are  not  objectionable 
as  leading  questions  while  the  examination  is  only 
introductory  to  what  is  material.  Thus,  in  the 
above  example,  it  would  be  quite  proper,  for  the 
purpose  of  saving  the  time  of  the  court,  to  ask  the 
witness  whether  at  a  specified  time  he  entered  C.  D.'s 
shop,  and  even  whether  at  that  time  he  saw  the 
prisoner  there,  and  near  the  counter.  Such  questions 
are  quite  immaterial,  and  may  therefore  be  put  in 
the  shortest  and  most  direct  manner  possible,  because 
the  answer  cannot  inculpate  the.  prisoner  in  any 


EXAI^INATION  OF  WITNESSES.  485 

proximate  degree^  nor  even  at  all;  but  when  the 
real  issue  is  approached,  and  when  it  is  sought  to  fix 
guilt  on  the  prisoner,  the  witness  must  be  asked,  not 
whether  he  saw  the  prisoner  do  a  certain  act,  but 
what  he  saw  the  prisoner  do.  Such  a  course  of 
examination  is  clearly  necessary  to  prevent,  at  least 
in  some  measure,  the  possibility  of  collusion  between 
a  prosecutor,  or  a  party,  and  his  witness. 

It  may  be  observed,  that  where  an  adverse  party 
has  reason  to  suspect  collusion  between  his  opponent's 
witnesses,  or  even  where  he  is  without  any  ground  of 
reasonable  suspicion,  he  may  apply  to  the  court,  in 
any  civil  or  criminal  proceeding,  to  order  all  such 
witnesses,  or  any  of  them,  with  the  exception  of  the 
one  under  examination,  to  leave  the  court ;  and  such 
an  order,  although  apparently  not  absolutely  a 
matter  of  right,  is  never  refused  to  the  applicant  (b). 
The  order  does  not  usually  extend  to  a  witness  who 
is  also  a  party,  nor  to  a  solicitor  in  the  action,  nor  to 
Boientifio  witnesses.  If  a  witness  remains  in  court 
after  such  an  order,  it  seems  that  he  may  be 
attached ;  but  his  evidence  will  be  received  although 
subject  to  strojig  observation  (c).  Witnesses  are 
only  excluded  while  evidence  is  being  given  vivd  voce^ 
and  not  while  affidavits  are  being  read  {d). 

The  rule  that  leading  questions  must  not  be  asked 
on  an  examination  in  chief  is  neither  inflexible  nor 


(b)  Southey  r.Nash,  7  0.  &  P.  632 ;  J?,  v.  Murphy,  8  C.  &  P. 
307 ;  of.  Je.  V.  Cook,  13  How.  St.  Tr.  348. 
{e)  Chandler  v.  Some,  2  M.  &  B.  423. 
{d)  Penniman  y.HUl,  24  W.  B.  245. 
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tmiversal.     The  conduct  of  all  vivd  wee  examination 
is  at  all  times  subject  to  the  discretion  and  direction 
of  the  judge ;  and,  although  he  mil  enforce  vigilantly 
the  general  rule,  yet  there  are  also  various  cases  in 
which  he  will  suffer  it  to  be  relaxed.    The  foundation 
of  the  rule  is,  that  the  witness  is  favourable  to  the 
party  who  calls  him.    Whenever,  therefore,  it  appears 
that  the  witness  is  hostile,  or  that  his  evidence  cannot 
be  extracted  by  general  questions  as  to  his  know- 
ledge of  material  facts,  the  judge  may,  and  will, 
permit  the  party,  or  his  counsel,  to  put  a  leading 
question  to  him  point  blank  as  to  a  material  fact, 
and  require  him  to  answer  it  in  the  affirmative  or 
negative.    In  such  a  case  an  examination  in  chief 
frequently  assumes  the  form  of  a  cross-examination. 
Again,  where  a  question  from  its  nature  cannot  be 
put  except  in  a  leading  form,  the  judge  will  allow 
it  to  be  put.     Thus,  where  an  offence  is  proved,  a 
prisoner  may  be  pointed  out  to  a  witness,  and  the 
latter  may  be  asked  whether  the  prisoner  was  the 
man  whom  the  witness  saw  commit  the  offence  {e). 
So  where  a  witness  has  manifestly  or  apparently 
forgotten  a  circumstance,  and  all  indirect  attempts 
to  recall  it  to  his  mind  have  failed,  the  circumstance 
may  be  put  to  him  in  a  leading  form,  and  he  may 
be  asked  whether  he  remembers  it.     Thus,  where 
a  witness  stated  that  he  could  not  remember  the 
names  of  certain  persons,  but  that  he  should  re- 
member and  be  able  to  identify  them  if  they  were 


{e)  M.  y.  WaUon^  2  Stark.  128. 
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read  to  him,  Lord  Ellenborough  allowed  this  to  be 
done  (/). 

On  this  principle  it  is  allowable  to  hand  a  witness 
a  memoiandum  in  his  own  writing,  oontaining  an 
account  of  the  disputed  facts,  and  to  ask  him  to 
peruse  it  and  give  lus  evidence  from  his  memory,  as 
refreshed  by  his  own  memorandum.  Where  such  a 
memorandum  is  used,  the  opposite  counsel  has  a 
right  to  inspect  it,  and  to  cross-examine  the  witness 
on  it  {g). 

The  next  important  rule,  under  the  head  of  the 
examination  in  chief,  is  that — 

A  witness  must  be  asked  only  questions  of 
fact  which  are  relevant  and  pertinent  to 
the  issue ;  and  he  cannot  be  asked  irre- 
levant questions,  or  questions  as  to  his 
own  inferences  from,  or  personal  opinion 
of,  facts. 

The  latter  part  of  this  rule,  and  the  exception  to  it 
in  the  case  of  skilled  or  scientific  witnesses,  was  con- 
sidered in  the  sixth  chapter  of  the  first  part  of  this 
treatise ;  and  it  is  sufficient  in  this  place  to  refer  to  it. 


THE  RIGUT  OF  A  PAETY  TO  DISCREDIT  HIS  OWN 

WITNESSES. 

The  22nd  section  of  the  Common  Law  Procedure 
Act,  1854  (A),  determines  the  conditions  under  which 


(/)  Aeerro  t.  Fetroni,  1  Stark.  100. 
iff)  Doe  T.  F$rkma,  3  T.  B.  749. 
(A)  17  &  18  Vict.  0.  125. 
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a  party  to  a  civil  proceeding  may  contradict  hy  other 
evidence  the  statement  of  a  witness  who  has  proved 
nnezpectedly  adverse  to  the  party  who  calls  him. 
That  section  enacts  that  a  ^' party  producing  a 
witness  shall  not  be  allowed  to  impeach  his  credit  by 
general  evidence  of  bad  character ;  but  he  may,  in 
case  the  witness  shall,  in  the  opinion  of  the  judge^ 
prove  adverse,  contradict  him  by  other  evidence,  or, 
by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present 
testimony ;  but,  before  such  last-mentioned  proof  can 
be  given,  the  circumstances  of  the  supposed  state* 
ment,  sufficient  to  designate  the  particular  occasion^ 
must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  has  made  such  statement." 
In  order  that  a  party  may  have  the  benefit  of  this 
section,  the  evidence  of  the  witness  must  not  only  be^ 
unfavourable,  but  hostile,  to  the  party  who  calls  him. 
In  other  words,  the  judge  must  hold  not  only  that 
the  result  of  the  evidence  is  imfavourable  to  the 
party  who  calls  the  witness,  but  that  the  mode  and 
tone  in  which  the  evidence  is  given  indicate  that  the 
witness  has  a  hostile  feeling  towards  the  party  wha 
has  called  him,  believing  the  witness  to  be  friendly  (i) . 
The  two  statements  need  not  be  directly  contra- 
dictory (A).  This  provision,  by  sect.  103  of  the 
same  act,  extends  to  every  civil  court  in  England 
and  Ireland:  and  by  the  Criminal  Evidence  and 
Practice  Amendment  Act,  1865,  a  similar  enactment 
is  made  as  to  criminal  cases  (/). 

(t)  Qremhouifh  r.  Eeeles,  6  G.  B.,  N.  S.  786. 
(k)  Jaekdon  y.  Thomamm,  1  B.  &  S.  746. 
(0  28  &  29  Yiot.  0.  18,  s.  3. 
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Where  a  prisoner  calls  a  witness  who  criminates 
another  prisoner,  the  latter  has  a  right  to  cross- 
examine;  but  it  is  doubtful  whether  the  latter 
has  such  a  right  when  the  evidence  is  not  orimi* 
natory  (m). 


THE  CROSS-EXAMINATION. 


When  a  witness  has  been  examined  in  chief  bjr 
the  party  who  calls  him,  the  opposite  party,  or  his 
ootinsel,  has  a  right  to  cross-examine  him.  This 
light  is  discretionary,  and  when  the  examination  in 
chief  has  resulted  in  clear,  conclusive,  or  unimpeach* 
able  evidence,  it  will  be  prudent  for  the  adverse 
party  not  to  claim  his  privilege ;  for  cross-examina- 
tion in  such  a  case,  instead  of  weakening  the  evi* 
dence,  generally  strengthens  and  confirms  it.  So^ 
where  the  adverse  party  does  not  dispute  the  truth 
of  his  opponent's  case,  but  relies  on  a  justification  or 
an  excuse,  he  will  not  think  it  desirable,  generally,. 
to  cross-examine  a  witness. 

As  the  object  of  the  examination  in  chief  is  to  lay 
all  the  material  evidence  of  a  case  before  the  court, 
so  the  object  of  cross-examination  is  to  impeach  the 
accuracy,  credibility,  and  general  value,  of  that  evi- 
dence ;  to  sift,  detect,  and  expose,  discrepancies,  or  to 
elicit  suppressed  facts,  which  weaken  or  qualify  the 
case  of  the  examining  party,  and  support  the  case  of 
the  cross-examiniag  party.     It  is  therefore,  gene-^ 

(m)  M.  T.  Burdettf  Dean.  431, 


490  LAW  OF  SVIDXNGE. 

lalljy  a  rale  that  on  doas-examinatioii  an  advene 
witness  may  be  asked  leading  qnestions  (n). 

The  reason  for  excluding  leading  qnestions  on  the 
examination  in  chief,  on  which  the  witness  is  gene- 
rally favourable  to  the  examiner,  does  not  nsoally 
apply  to  cross-examination,  on  which  the  witness  is 
as  generally  hostile  to  the  cross-examiner.  Accord- 
ingly, on  Gross-examination,  a  witness  may  be  asked 
in  direct  words  as  to  the  truth  or  falsehood  of  a 
matter  which  bears  substantially  on  the  issue.  Thus, 
in  debt  for  goods,  when  the  defence  is  an  unexpired 
term  of  credit,  a  witness  who  proves  the  sale  and  the 
debt  cannot  properly  be  asked  whether  he  sold  a 
particular  description  of  goods  to  the  defendant  at 
a  certain  price,  and  for  present  payment ;  but  he 
should  be  asked  separately  whether  he  sold  any  goods 
at  all,  and,  if  so,  what  they  were,  and  what  were  the 
terms  of  payment.  On  the  other  hand,  in  cross- 
examination  he  may  be  asked  about  the  goods  spe<nfi- 
eally  and  by  name,  and  whether  it  was  not  under- 
stood between  the  parties  that  the  purchaser  was  to 
have  a  specific  time,  such  as  a  year,  of  credit ;  but  the 
rule  under  consideration  appears  to  be,  and  is  prac- 
tically, subject  to  the  restriction  that  a  witness,  even 
on  cross-examination,  can  be  asked  leading  questions 
only  if  he  is,  or  appear  to  be,  adverse  to  the  cross- 
examiner;  and  where  the  witness  appears  to  be 
favourable  to  him,  the  court  will  sometimes,  and  even 
frequently,  not  suffer  even  a  cross-examiner  to  lead 
his  opponent's  witness.    Thus,  on  Hardy's  trial,  a 

(n)  J2.  T.  Eordff,  24  How.  St.  Tr.  765. 


EXAMIKATION  OP  WITNESSES.  491 

^tnesB  for  the  proseoutioiiy  on  evinoing  a  favourable 
dispofiitioii  towards  the  prisoner,  was  asked  by  his 
counsel  whether,  at  a  meeting,  certain  persons  had  not 
xused  certain  specified  expressions  which,  if  uttered, 
would  have  been  favourable  to  the  defence ;  but  the 
court  held  that  in  such  a  case  counsel  coiQd  not  put 
words  into  the  witness's  mouth ;  and  Buller,  J.,  said : 
*^  You  may  lead  a  witness  upon  a  cross-examination  to 
bring  him  directly  to  the  point  as  to  the  answer ;  but 
you  cannot  go  the  length  of  putting  into  the  witness's 
mouth  the  very  words  which  he  is  to  echo  back 
again  "  (o). 

In  examining  in  chief,  the  object  of  the  party 
should  be  to  elicit  from  the  witness  aU  the  material 
facts  which  he  is  called  to  prove,  and  to  take  especial 
care  that  the  witness  does  not  stand  down  before  the 
latter  has  proved  that  part  of  the  case  which  he  is 
expected  to  prove.  Generally,  it  is  desirable  and 
proper  to  ask  him  only  such  questions  as  will  confine 
him  to  the  matter  in  issue,  and  such  as  will  elicit  his 
own  personal  and  independent  account  of  it.  Unless 
he  deviates  into  hearsay  or  other  inadmissible  kinds 
of  evidence,  or  unless  he  rambles  into  utterly  irrele- 
vant matters,  it  is  always  the  right,  as  it  is  generally 
the  prudent,  course  not  to  interrupt  a  witness  when 
examining  h\m  in  chief.  If  he  is  hostile  or  dis- 
honest, a  more  stringent  style  of  examination  may  be 
adopted;  but  if  he  is  favourable,  or  even  adverse, 
but  honesty  a  party  will  seldom  lose  anything  by 
suffering  a  witness  to  give  his  own  ungarbled  version 
of  a  circumstance ;  and  such  a  course  will  always  be 

(o)  24  How.  St.  Tr.  659, 
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most  satifif actorj  to  the  oonrt^  and  most  oonduoive 
to  the  administratioii  of  justioe.  In  criminal  oases, 
especially  where  a  prisoner  is  not  def  ended,  it  is  the 
practice,  and  probably  the  duty,  of  a  prosecuting 
counsel,  to  ask  a  witness  questions  which  are  favour- 
able in  their  object  to  the  prisoner ;  for  the  duty  of 
a  prosecuting  counsel  is  to  lay  all  material  evidence 
impartially  before  the  court,  and  not  to  press  for  a 
conviction.  In  all  such  cases,  and  in  cross-examina- 
tion as  on  the  examination  in  chief,  the  court  will 
exercise  its  discretion  as  to  how  far  it  is  desirable  and 
consistent  with  the  ends  of  justice  to  allow  a  question 
to  be  put  in  a  leading  form.  It  has  been  stated, 
however,  by  Alderson,  B.,  that  the  right  to  lead  on 
cross-examination  exists  whether  the  witness  be 
favourable  or  not  {p). 

Ghreat  latitude  is  allowed  as  to  the  questions  which 
a  party  is  permitted  and  entitled  to  ask  on  cross- 
examination,  and  he  will  seldom  be  stopped  by  the 
court  unless  the  question  is  manifestly  irrelevant  to 
the  cajse,  and  calculated  neither  to  qualify  the  exami- 
nation in  chief  nor  to  impeach  the  credit  of  the  wit* 
ness.  It  is  manifest  that  questions,  which  would  be 
clearly  irrelevant  on  the  examination  in  chief,  may  be 
of  the  highest  importance  when  asked  on  cross-exami- 
nation. Generally  speaking,  in  cross-examination  a 
witness  may  be  asked  any  question,  the  answer  to 
which  may  have  a  tendency  to  affect  his  credit ;  but 
he  will  not  always  be  obliged  to  answer  such  ques- 
tions; and,  generally,  he  may  be  asked  questions 
which  affect  his  veracity  or  his  memoiy,  such  aa. 

(p)  barker  v.  Moon,  7  0.  &  P.  408. 
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whether  he  has  been  convicted  on  a  trial  on  a  oriminal 
oharge ;  whether  he  is  a  relation,  or  intimate  friend, 
or  under  any  special  obligation,  to  the  party  who  calls 
him ;  whether  he  is  not  identified  or  connected  with 
him  in  interest ;  whether  he  has  not  been  on  terms 
of  enmity  with  the  adverse  party ;  and  whether  his 
memory  is  not  defective  generally,  or  as  to  the  par* 
ticular  transaction.  Such  questions  are  within  the 
circumference  of  the  issue,  although  not  within  that 
inner  circle  to  which  the  examination  in  chief  is 
confined. 

By  the  E.  S.  0.  1883,  Order  36,  r.  38,  "  The  judge 
may  in  all  cases  disallow  any  questions  put  in  cross-* 
examination  of  any  party  or  other  witness  which 
may  appear  to  him  to  be  vexatious,  and  not  relevant 
to  any  matter  proper  to  be  inquired  into  in  the  cause 
or  matter."  This  provision  is  new;  but  the  court 
had  always  power  to  stop  a  rambling,  prolix,  or 
irrelevant  cross-examination.  Where  the  questions 
appear  to  be  irrelevant,  but  the  cross-examiner 
undertakes  to  show  that  they  are  material,  they  will 
not  be  disallowed  (q). 

Generally  speaking,  a  cross-examination  will  be 
held  irrelevant  where  it  tends  neither  to  contradict  nor 
to  qualify  the  result  of  the  examination  in  chief,  nor 
to  impeach  the  credit  of  the  witness.  It  is  also  iixele- 
Tant  in  civil  proceedings,  when  it  is  sought  to  infer 
an  act  of  a  party  from  his  dealings  with  a  third 
party.  Thus,  in  an  action  for  a  nuisance,  the  de* 
f  endant's  witness  cannot  be  asked  on  cross-examina- 
tion whether  compensation  for  a  similar  nuisance  has 

{q)  Haigh  v.  Btleher,  1  Q,  kV,  389. 
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not  been  paid  by  the  defendant  to  a  third  person  In 
the  same  position  as  the  plaintiff  (a).  So,  evidenoe 
of  the  mode  in  which  a  party  has  contracted  with 
third  parties  is  no  evidenoe  of  the  mode  in  which  he 
contracted  with  the  adverse  party  in  a  similar  traoB- 
action ;  and  the  latter  cannot  ask  a  witness  on  Gross- 
examination  as  to  the  terms  on  which  the  party  con- 
tracted with  such  third  parties  (t).  Again,  a  witness 
cannot  be  asked  as  to  the  statement  or  admission  of 
a  third  person  to  show  that  a  liability  belongs  to 
such  third  person,  and  not  to  the  party  charged, 
for  such  evidence  would  be  hearsay  {n) ;  but  he  may 
be  asked  whether  such  a  third  person  is  not  the  per- 
son to  whom  a  credit  was  given,  or  who  was  dealt 
with  as  the  party  originally  liable,  and  it  seems 
that  he  might  be  asked  such  a  question  as  the  fore- 
going, in  order  to  test  his  memory  or  credibility  (/). 


IMPEACHING  THE  CHARACTER  OF  A  WITNESS. 

In  order  to  impeach  the  character  of  a  witness, 
he  may  be  asked  on  cross-examination  whether  he 
has  committed  any  crime,  or  been  guilty  of  other 
immoral  conduct ;  but  generally,  if  he  answers  in  the 
negative,  the  fact  cannot  be  proved  by  the  cross- 
examiner  unless  it  be  material  to  the  issue.  In  other 
cases  the  answer  of  the  witness  is  conclusive  (^). 
G-enerally,  evidence  of  bad  character  cannot  be 
given;    but  an  exception  to  this  general  role  in 

{$)  Tmnani  r.  SamiUon,  7  C.  &  F.  122. 
(0  Hollingham  r.  Head,  4  C.  B.,  N.  S.  388. 
(w)  TFatU  T.  Lyoru,  6  M.  &  G.  1047. 
(x)  Feni  V.  Mill,  16  C.  B.  207. 
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GiYil  proceedings  was  instituted  by  the  Common 
Law  Frooedure  Act,  1854,  whioh  enacts  that  ''a 
-witness  in  any  cause  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misde- 
meanor ;  and  upon  being  so  questioned,  if  he  either 
denies  the  fact  or  refuses  to  answer,  it  shall  be  lawful 
for  the  opposite  party  to  prove  such  conviction ;  and 
a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and 
conviction  for  such  offence,  purporting  to  be  signed 
by  the  derk  of  the  cdurt,  or  other  officer  having  the 
custody  of  the  records  of  the  court  where  the  offender 
was  convicted,  or  by  the  deputy  of  such  clerk  or 
officer  (for  which  certificate  a  fee  of  five  shillings 
and  no  more  shall  be  demanded  or  taken),  shall  upon 
proof  of  the  identity  of  the  person  be  sufficient  evi- 
dence of  the  said  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same"  (^).  This  provision  has 
been  extended  to  criminal  trials  by  the  Criminal 
Evidence  and  Practice  Amendment  Act,  1865  (s). 
It  has  been  held  that  under  the  above  quoted  pro- 
vision a  party  to  a  cause,  who  gives  evidence  on  his 
own  behalf,  may  be  asked  in  cross-examination  if  he 
has  ever  been  convicted  of  any  felony  or  misde- 
meanor ;  and  that  if  he  denies  or  refuses  to  answer, 
the  opposite  party  may  prove  the  conviction,  although 
the  fact  of  the  conviction  may  be  altogether  irrelo* 
vant  to  the  matter  in  issue  in  the  cause  (a). 


(y)  17  &  18  Vict.  0.  126,  s.  26. 

(z)  28  &  29  Vict.  c.  18,  8.  6. 

(a)  Ward  v.  SinJUld,  49  L.  J.,  0.  P.  697* 
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If  a  witness  is  asked  on  cross-examination  whe* 
ther  lie  ever  made  a  formal  verbal  statement,  as  to 
matters  connected  with  the  issue,  different  to  that 
which  he  has  made  at  the  trial,  and  if  he  answers 
in  the  negative,  evidence  may  be  given  that  he  haa 
made  such  a  former  statement;  but  it  is  necessary 
to  lay  a  foundation  for  such  evidence  by  first  stating 
to  the  witness  all  the  circumstances  under  which  he 
is  supposed  to  have  made  such  a  former  and  contra* 
dictory  statement,  in  order  that  he  may  have  an 
opportunity  of  refreshing  his  memory,  and  explain-^ 
ing  the  discrepancy  (J).  In  the  words  of  Alder- 
son,  B.,  ^^  a  witness  may  be  asked  any  question 
which,  if  answered,  would  qualify  or  contradict 
some  previous  part  of  that  witness's  testimony,  given 
on  the  trial  of  the  issue,  and,  if  that  question  is  put 
to  him  and  answered,  the  opposite  party  may  then 

contradict  him You  may  ask  him  any 

question  material  to  the  issue,  and  if  he  denies  it 
you  may  prove  that  fact,  as  you  are  at  liberty  to 
prove  any  fact  material  to  the  issue  "  (c).  This  prin- 
ciple has  also  been  extended  by  the  Common  Law 
Procedure  Act,  1854,  s.  23,  and  the  Criminal  Evi- 
dence and  Practice  Amendment  Act,  1865,  s,  4, 
which  enact  that,  '^  if  a  witness  upon  cross-examina- 
tion as  to  a  former  statement  made  by  him,  relative 
to  the  subject-matter  of  the  cause,  and  inconsistent 
with  his  present  testimony,  does  not  di^tinctiy  admit 
that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it ;  but,  before  such 


(ft)  Crowley  V.  JPloffe,  7  0.  &  P.  791. 
{e)  ML^Qen,  j.  Eitehcoek^  1  Ex.  102« 
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proof  can  be  given,  the  ciroumatances  of  the  sup- 
posed Btatementy  snffioient  to  designate  the  partioidar 
occasion,  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  suoh 
statement."  A  witness  may  be  recalled  for  the  pur-^ 
pose  of  proving  an  inconsistent  statement  made  by  a 
subsequent  witness  (d). 

In  other  cases,  where  a  witness  is  asked  on  cross- 
examination  a  question  which  is  not  material  to  the 
subject-matter  of  the  case,  and  which  is  intended 
merely  to  impeach  his  veracity,  it  was  long  doubted, 
and  is  still  doubtful  in  some  measure,  how  far  evi- 
dence can  be  given  to  contradict  an  answer  to  such 
immaterial  matter.  There  are  authorities  both  ways ; 
but  the  modem  doctrine  appears  to  be  that,  although 
such  evidence  cannot  be  received  to  disprove  a  state- 
ment of  the  witness  as  to  an  irrelevant  fact,  it  may 
be  given  in  some  cases  to  contradict  an  answer  to  a 
question  which  tends  to  impeach  his  general  veracity. 

When  it  is  sought  to  impeach  the  veracity  of  a 
witness,  evidence  cannot  be  given  of  any  particular 
acts  of  falsehood  or  dishonesty,  because  it  is  pre- 
sumed that  a  witness  does  not  attend  prepared  to 
rebut  particular  charges,  nor  to  justify  the  whole 
course  and  details  of  his  private  life.  A  witness, 
therefore,  who  is  called,  as  is  allowable,  to  impeach 
the  veracity  of  another  witness,  cannot  be  asked  as 
to  particular  acts  in  the  life  of  the  impeached  wit- 
ness, but  generally  only  whether  he  would  believe 


(rf)  SjfkM  V.  miff,  44  L.  T.,  N.  S.  67. 
P.  K  K 
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ViiTYi  on  his  oath  (e).  In  sabh  a  case  the  party  calling 
the  impeaohed  witness  may  re-estahlish  his  oharaoter 
by  calling  witnesses  to  his  general  good  character  (/). 
Questions  may  be  put  to  a  witness  which  have  a 
direct  tendency  to  show  that  he  is  not  impartial,  and 
his  answers  may  be  contradicted  by  other  witneeses; 
and  therefore  a  witness  may  be  asked  if  he  has 
accepted  a  bribe,  and  if  he  denies  it  the  acceptance 
of  the  bribe  may  be  proved  aliunde  (g) ;  but  if  he  is 
asked  whether  he  has  said  that  he  has  been  offered  a 
bribe,  and  he  denies  it,  evidence  to  contradict  him  is 
inadmissible  (A). 

When  it  is  proposed  to  contradict  a  former  state- 
ment  in  writing  by  a  witness,  the  existing  rule  under 
the  Common  Law  Procedure  Act,  1854,  s.  24,  for 
courts  of  civil  judicature,  and  under  the  Criminal 
Evidence  and  Practice  Amendment  Act,  1865,  s.  5, 
for  criminal  courts,  is  the  following:  *^A  witness 
may  be  Gross-examined  as  to  previous  statements 
made  by  him  in  writing,  or  reduced  into  writing, 
relative  to  the  subject-matter  of  the  cause,  virithout 
such  writing  being  shown  to  him  ;  but  if  it  is  intended 
to  contradict  such  witness  by  the  writing,  his  atten- 
tion must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which 
are  to  be  used  for  the  purpose  of  contradicting  him ; 
provided  always,  that  it  shall  be  competent  for  the 

(tf)  E.  Y,  Bropham,  4  C.  &  P.  392;  B.  t.  Bt-oum,  36  L.  J^ 
M.  C.  59. 

(/)  Annesleyy,  Lord  Angletea^  17  How.  St.  Tr.  1430. 
{ff)  See  B,  V.  Langhomf  7  How.  St.  Tr.  446. 
(A)  AtC'Gen,  y.  Miteheoek,  1  Ex.  91. 
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judge,  at  any  time  during  the  trial,  to  require  the 
production  of  the  writing  for  his  inspeotion,  and  he 
may  thereupon  make  suoh  use  of  it  for  the  purpose 
of  the  trial  as  he  shall  think  fit  (t). 

In  criminal  oases,  where  a  prisoner  oalls  witnesses 
only  to  character,  it  is  not  usual  for  the  prosecuting 
cotmsel  to  cross-examine  them,  although  strictly  he 
has  the  right  to  do  so,  and  he  may  adduce  eyidence 
to  rebut  such  evidence  of  good  character  {k). 


THE  RE-EXAMINATION. 

When  the  cross-examination  of  the  witness  is 
-concluded,  the  party  who  called  him  has  the  right  to 
re-examine  him  on  all  matters  arising  out  of  the 
<sro68-examination,  for  the  purpose  of  reconciling  any 
discrepancies  that  may  exist  between  the  eyidence 
on  the  examination  in  chief,  and  that  which  has 
been  given  on  cross-examination,  or  for  the  purpose 
of  removing,  or  diminishing,  any  suspicion  that  the 
oross-examination  may  have  cast  on  the  evidence  in 
ohief ;  but  the  re-examining  counsel  cannot  ask  the 
witness  as  to  new  matter;  or,  in  other  words,  the 
questions  which  may  be  asked  must  be  exclusively 
such  as  are  connected  with,  and  arise  out  of,  the  cross- 
examination  ;  and  no  questions  can  be  asked  on  re- 
oxamination  which  tend  to  introduce  new  evidence 
which  might  have  been  given  on  the  examination  in 


(t)  See  Darby  t.  OuaeUy,  1  H.  &  N.  1. 
\k)  R,  T.  Rowton,  L.  &  C.  620. 

K  K  2 
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chief  (/).  ThuSy  in  The  Queen^s  casey  Lord  Tenter* 
den,  in  delivering  the  judgment  of  the  oourty  said ; 
^^  I  think  that  oounsel  has  a  right  upon  re-exami- 
nation to  ask  all  questions  whioli  may  be  proper  to 
draw  forth  an  explanation  of  the  sense  and  meaning 
of  the  expressions  used  by  the  witness  on  cross* 
examination,  if  thej  be  in  themselves  doubtfol, 
and  also  of  the  motive  by  which  the  witness  was 
induced  to  use  those  expressions ;  but  I  think  he  has 
no  right  to  go  further,  and  to  introduce  matter  new 
in  itself,  and  not  wanted  for  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness.'* 
It  is  therefore  held  that  a  witness  who  has  been 
cross-examined  as  to  a  conversation  with  a  party, 
cannot  be  re-examined  as  to  parts  of  the  conversation 
not  connected  with  the  portion  to  which  the  cross- 
examination  referred  (m) ;  but  where  a  party  has 
omitted  to  put  a  question  on  the  examination  in 
chief,  a  judge  will  usually  put  it,  if  requested  to  do 
so  by  coimsel.  The  judge  has  also  a  discretionary 
power  to  recall  a  witness  at  any  time  for  the  purpose 
of  putting  a  question  to  him.  The  re-examination 
practically  closes  the  examination  of  a  witness ;  al- 
though occasionally  witnesses  are  called  to  justify 
the  character  of  an  impeached  witness,  or  to  impeach 
the  character  of  an  impeaching  witness. 

The  party  who  calls  a  witness,  or  who  produces 
any  kind  of  evidence,  gives  the  adverse  party  the 
right  of  reply,  and  he  will  have  no  right  to  re- 
examine a  witness  if  the  adverse  party  declines  to 

(/)   Qwen's  case,  2  B.  &  B.  297. 
(m)  Pnnce  r.  Samo,  7  A.  &  E.  627. 
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-croflg-examine.  In  civil  proceediogs,  oounsel  or 
^a  party  has  a  right  to  sum  up  the  eyidenoe  of 
the  lidtiiesses  whenever  there  would  not  otherwise 
be  a  right  of  reply.  This  is  now  the  practice 
under  the  Common  Law  Procedure  Act,  1854,  the 
eighteenth  section  of  which  enacts  that — "  Upon  the 
trial  of  any  cause  the  addresses  to  the  jury  shall  be 
regulated  as  follows : — The  party  who  begins,  or  his 
oounsel,  shall  be  allowed,  in  the  event  of  his  opponent 
not  announcing,  at  the  close  of  the  case  of  the  party 
who  begins,  his  intention  to  adduce  evidence,  to  ad- 
dress the  jury  a  second  time  at  the  close  of  the  case, 
for  the  purpose  of  summing  up  the  evidence;  and 
the  party  on  the  other  side,  or  his  counsel,  shall  be 
allowed  to  open  the  case,  and  also  to  sum  up  the 
evidence,  if  any ;  and  the  right  to  reply  shall  be  the 
same  as  at  present."  Under  this  section,  when  the 
judge  rules  that  there  is  no  evidence  to  go  to  the  jury, 
a  party  has  no  right  to  sum  up  (n) ;  and  unless,  at 
the  close  of  the  plaintijS's  case,  the  defendant  announces 
his  intention  to  adduce  evidence,  it  seems  that  he 
loses  the  right  to  do  so  (o). 

Sect.  2  of  the  Criminal  Evidence  and  Practice 
Amendment  Act,  1865  (p),  regulates  the  procedure 
in  all  trials  for  felony  or  misdemeanor,  as  fol* 
lows : — "  If  any  prisoner  or  prisoners,  defendant  or 
•defendants,  shall   be  defended  by  counsel  (g),  but 

(n)  JSodges  v.  Ancrum,  11  Ex.  214. 

(o)  Pep  Alderson,  B.,  Darby  v.  OweUy,  1  H.  &  N.  3. 

(p)  28  &  29  Vict.  0.  18. 

{q)  **  Counsel"  indndes  ^'attomeTs"  in  all  cases  where  attor« 
neys  are  aUowed  by  law  or  by  the  practice  of  any  court  to  appear 
418  advocates  (s.  9). 
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not  otherwise,  it  shall  be  the  duty  of  the  piesidiiig' 
judge,  at  the  close  of  the  case  for  the  prosecution,  to 
ask  the  counsel  for  each  prisoner  or  defendant  so 
defended  by  counsel,  whether  he  or  they  intend  to 
adduce  eyidence,  and  in  the  event  of  none  of  them 
thereupon  announcing  his  intention  to  adduce  evi* 
dence,  the  counsel  for  the  prosecution  shall  be  allowed 
to  address  the  jury  a  second  time  in  support  of  his 
case,  for  the  purpose  of  summing  up  the  evidence 
against  such  prisoner  or  prisoners,  defendant  or  de- 
fendants; and  upon  every  trial  for  felony  or  mi»- 
demeanor,  whether  the  prisoners  or  defendants,  or 
any  of  them,  shall  be  defended  by  counsel  or  not, 
each  or  every  such  prisoner  or  defendant,  or  his  or 
their  counsel  respectively,  shall  be  allowed,  if  he  or 
they  shall  think  fit,  to  open  his  or  their  cases  respec- 
tively ;  and  after  the  conclusion  of  such  opening  or 
of  all  such  openings,  if  more  than  one,  such  prisoner 
or  prisoners,  or  defendant  or  defendants,  or  their 
counsel,  shall  be  entitled  to  examine  such  witnesses 
as  he  or  they  may  think  fit,  and  when  all  the  evidence 
is  concluded,  to  sum  up  the  evidence  respectively ; 
and  the  right  of  reply,  and  practice  and  course  of 
proceedings,  save  as  hereby  altered,  shall  be  as  at 
present." 

It  may  be  noticed  before  concluding  this  chapter^ 
that  no  action  will  lie  against  a  witness  for  what  he 
says  or  does  in  giving  evidence  before  a  court  of 
justice ;  public  policy  requiring  that  witnesses  should 
give  their  testimony  free  from  any  fear  of  being 
harassed  by  an  action  on  an  allegation,  whether  true 
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or  false,  that  they  acted  from  malioe  (r).  This  pri- 
Tilege  has  been  held  to  extend  to  a  witness  oom- 
pellable  and  required  to  attend  and  give  evidenoe 
before  a  znilitarj  court  of  inquiiy,  held  under  the 
Queen's  Begulations  («) ,  and  to  a  witness  examined  be- 
fore a  Select  Committee  of  the  House  of  Commons  {t). 
What  a  man  says  before  he  enters  or  after  he  has  left 
the  witness  box  is  not  privileged;  and  if  a  man  when 
in  the  witness  box  takes  advantage  of  his  position  to 
utter  something  having  no  reference  to  the  cause  or 
matter  of  inquiry,  in  order  to  assail  the  character  of 
another,  as  if  he  were  asked,  **  Were  you  at  York  on 
a  certain  day  P"  and  he  were  to  answer  ^^  Yes,  and 
A.  B.  picked  my  pocket  there,"  it  certainly  might 
well  be  said  in  such  a  case  that  the  statement  was 
altogether  iiehara  the  character  of  witness,  and  not 
within  the  privilege  {u). 

(r)  Seaman  v.  Netherclift,  L.  B.,  2  G.  P.  B.  63  ;  46  L.  J.,  G.  P. 
12S ;  26  W.  B.  169. 

(«)  Jktwkitu  Y.  Lard  Itokeby,  L.  B.,  7  £.  &  I.  744 ;  46  L.  J., 
Q.B.  S;  23W.  B.  931. 

(0  Gofin  ▼.  DonneUy,  L.  B.,  6  Q.  B.  B.  307 ;  50  L.  J.,  Q.  B. 
303 ;  29  W.  B.  440. 

(t»)  Per  Gobkbnzn,  G.  J.,  Seaman  y.  Netherelift^  uU  sap. 
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CHAPTER  ni. 

THE   SUBSTANCE  OF  THE  ISSUE. 

It  is  enough  if  only  the  substance  of  the 
issue  is  proved. 

In  other  wordsy  a  party  will  have  sufficientlj 
proved  his  case  i£  he  substantially  establishes  his 
allegations ;  and  he  will  not  be  prejudiced  by  failing 
to  prove  matter  which  is  unnecessaiy  to  support  his 
claim,  and  which  may  therefore  be  disregarded  as  sur- 
plusage. Gj-enerally  speaking,  allegations  which  are 
introductory  and  explanatory  may  be  treated  as  mat- 
ter of  mere  inducement,  and  consequently  as  surplus- 
age (a) ;  but  it  is  not  every  unnecessary  allegation 
which  may  be  treated  as  surplusage,  for  irrelevant 
matter  may  be  so  connected  and  incorporated  with 
essential  matter,  as  to  render  them  legally  insepa- 
rable ;  and  where  this  is  so  the  irrelevant  matter 
must  be  proved. 

If  words  which  are  without  meaning,  or  which 
have  been  introduced  by  mistake,  are  inserted  in 
pleadings,  they  can  be  struck  out  as  surplusage  at 
common  law  (b).    Thus,  in  tort  involving  a  daim  for 


(a)  J^iehtti  T.  Salway,  3  B.  ft  Aid.  328. 
(*)  £iHff  V.  IHppett,  1  T.  R.  236. 
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^  sum  certain)  it  is  immaterial  tliat  the  sum  due,  as 
proved,  is  less  than  the  sum  claimed ;  but  where  a 
contract  is  set  out  by  the  plaintiff  in  his  pleadings 
lie  cannot  recover,  unless  it  is  correctly  stated ;  and 
if  he  professes  to  set  out  a  title,  he  must  do  so  cor- 
rectly (c).  These  principles  are  best  illustrated  by 
the  leading  case  of  Bristow  v.  Wright  {d)^  which  was 
an  action  by  a  landlord  against  sheriffs,  for  taking 
in  execution  the  goods  of  his  tenant  without  paying 
a  year's  rent,  which  was  due  to  him ;  and  the  declara- 
tion stated  a  demise  for  a  year  on  reservation  of  a 
rent  payable  quarterly ;  but  there  was  no  evidence  of 
the  times  of  payment.  It  was  urged  that  the  contract 
'was  not  the  gist  of  the  action,  and  that  the  plaintiff 
'was  entitied  to  a  verdict,  on  showing  that  a  year's 
rent  was  in  arrear;  but  the  court  directed  a  non- 
Boit,  and  Lord  Mansfield,  although  he  had  at  first 
thought  the  plaintiff's  case  established,  said  : — *^  I 
am  convinced  that  it  is  better  for  the  sake  of  justice 
that  the  strict  rule  should  in  this  case  prevail.  I 
have  always  thought,  and  often  said,  that  the  rules 
of  pleading  are  founded  on  good  sense.  Their  objects 
are  precision  and  brevity.  It  is  easy  for  a  party  to 
state  his  cause  of  action.  If  it  is  founded  on  a  deed, 
he  need  not  set  forth  more  than  that  part  which  is 
necessary  to  entitle  him  to  recover.  .  .  The  dis- 
tinction is  between  that  which  may  be  rejected  as 
surplusage,  and  what  cannot.  When  the  declaration 
contsiDB  impertinent  matter,  foreign  to  the  cause, 

(e)  Owinneii  v.  FhiUipt,  8  T.  B.  648. 
{d)  Bong.  665. 
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and  which  the  maflter  cm  a  refieicnee  to  Um  woaU 
ftiike  out  (irrelerant  oorenaniB  for  THflwifp),flMi^f3l 
be  zejected  by  the  court,  and  need  not  be  pmed. 
But  if  the  Teiy  gioond  of  the  action  is  nriiwlatfd,  as 
idiere  you  undertake  to  leeite  that  part  of  a  deed  on 
whidi  the  action  iafonnded,  and  it  ia  mureoted,  tfait 
will  be  fatal ;  for  then  the  caae  dedaied  on  ia  dif- 
ferent from  that  which  is  proved,  and  yon  mni 
reeorer  secundum  probata  et  allegata.  .  .  In  the 
present  case  the  plaintiff  nndeitakea  to  state  the  lease^ 
and  states  it  falsely/'  This  doctrine  has  been  farther 
stated  by  Lord  Ellenborough : — ^*'With  respect  to 
what  aTennents  are  necessary  to  be  proved,  I  take 
the  mle  to  be  that,  if  the  whole  of  an  averment  may 
be  struck  out  without  destroying  the  plaintifFs  right 
of  action,  it  is  not  necessary  to  proTC  it;  but  other- 
wise if  the  whole  cannot  be  struck  out  without  get- 
ting rid  of  a  part  essential  to  the  cause  of  action ;  for 
then,  though  the  averment  may  be  more  particulsr 
than  it  need  have  been,  the  whole  must  be  proved, 
or  the  plaintiff  cannot  recover"  (<?). 

A  plea  of  tender  is  proved  by  evidence  of  tender 
of  a  larger  sum  than  \b  alleged  (/) ;  but  if  the  plain- 
tiff replies  that,  after  the  cause  of  action  accrued,  but 
before  tender,  he  demanded  the  sum,  a  demand 
of  the  precise  sum  tendered  must  be  proved  {g).  So, 
a   plea  of    payment  in  accord  and  satisfaction  is 


(e)  Williamtim  v.  AUiton,  2  East,  462. 
(/)  Dmh  ▼.  JafM8y  4  B.  &  Ad.  646. 
(^)  jRivers  y.  Or^ffitht^  6  B.  ft  Aid.  630. 
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proved  by  proof  of  payment  of  a  sum  suffioient  to 
cover  the  plaintifi's  real  demand  (A). 

In  slander  it  is  enough  to  prove  the  material 
words  on  the  record:  and  where  there  are  several 
actionable  words,  it  is  enough  to  prove  some  of 
them  {%) ;  but  it  is  not  enough  to  prove  merely 
equivalent  words  {k). 

In  an  action  for  disturbing  the  plaintiff's  com- 
monable rights  by  putting  cattle  on  the  land,  the 
defendant  pleaded  common  appurtenant,  and  the 
plaintLS  replied  that  all  the  said  cattle  were  not  com- 
monable, and  it  was  held  that  the  plea  was  supported 
by  proof  that  some  of  the  defendant's  cattle  on  the 
land  were  commonable,  and  that  the  plamtiff  could 
not  insist  on  a  surcharge  (/).  Where,  in  an  action  of 
trespass,  the  defendant  pleaded  a  licence  to  erect  and 
maintain  a  wall  on  the  locus  in  quoy  and  proved  a 
licence  to  erect  but  not  to  maintain,  the  verdict  waa 
directed  against  him  (m). 

In  an  action  for  an  account,  it  is  only  necessary 
to  prove  that  the  defendant  is  an  accounting  party, 
without  any  evidence  as  to  the  items  of  the  ac- 
count (n) ;  and  in  seeking  to  reopen  a  settled  accoimt, 
proof  of  one  fraudulent  item  is  sufficient  to  entitle 
a  plaintiff  to  reopen  the  whole  account ;  and  where 
an  important  error  is  proved,  which  is  not  fraudulent^ 


(A)  Faieon  y.  Benn,  2  Q.  B.  314. 

{*)  Compagnol  y.  Martin^  2  W.  Bl.  790. 

{Jt)  Per  Lawrence,  J.,  WiUiamton  y.  AUiim,  2  East,  447. 

(/)  Broum  y.  Jenkms,  6  A.  &  £.  911. 

(m)  Alexander  y.  Bonin,  4  Bing.  N.  C.  799. 

(fi)  Zaw  y.  Hunter,  1  Bobs.  100. 
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the  court  will  not  reopen  the  whole  account,  but  will 
give  leave  to  surcharge  and  falsify  (o). 

The  powers  of  amendment  of  the  pleadings  which 
the  courts  now  possess,  and  which  are  discussed  in 
the  next  chapter,  render  the  question  now  under 
consideration  of  far  less  importance  than  it  formerly 
was. 

The  rule  that  it  is  enough  to  prove  the  substance 
of  the  issue  holds  still  more  strongly  in  criminal  than 
in  civil  cases.  Thus,  where  the  defendant  was  in- 
dicted for  composing,  printing,  and  publishing  a 
libel,  and  only  publication  was  proved.  Lord  EUen- 
borough  said  that  this  warranted  a  conviction,  and 
added :  ^^  If  an  indictment  charges  that  a  defendant 
did,  and  caused  to  be  done,  a  particular  act,  it  is 
enough  to  prove  either.  This  distinction  runs 
through  the  whole  of  the  criminal  law,  and  it  is 
invariably  enough  to  prove  so  much  of  the  indict- 
ment as  shows  that  the  defendant  has  committed 
a  substantive  crime  therein  specified"  (p).  So,  on 
an  indictment  for  two  connected  felonies,  the  pri- 
soner may  be  acquitted  of  one  and  convicted  of  the 
other ;  as,  where  he  is  charged  with  burglary  and 
stealing,  he  may  be  acquitted  of  the  burglary  and 
convicted  of  the  stealing,  and  vice  mnd  (q) ;  or  on  a 
charge  of  murder,  he  may  be  convicted  of  man- 
slaughter, for  the  unlawful  killing  is  the  substance 
of  the  charge,  and  the  malice  is  only  matter  of 

(o)  See  the  jadgment  of  Jessel,  3f.  R.,  OethUiff  ▼.  Ktighley^ 
li.  R,  9  Ch.  D.  647  ;  47  L.  J.,  Ch.  46;  27  W.  R.  2S3. 
(p)  R.  Y.  Sunt,  2  Camp.  6S3. 
{q)  2  Hale,  P.  C.  302. 
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aggrayation(r).  So,  if  a  prisoner  is  charged  with 
Idlling  with  a  dagger,  it  will  be  sufficient  if  the 
evidence  prove  a  killing  with  a  stick;  or  if  he 
is  charged  with  killing  with  one  kind  of  poison, 
and  the  evidence  prove  a  killing  with  another.  If,. 
Iiowever,  the  charge  is  one  of  killing  by  poison, 
and  the  evidence  proves  death  by  a  weapon  or  a 
1>low,  this  will  be  a  fatal  variance ;  for  a  prisoner 
cannot  be  expected  to  be  prepared  with  evidence 
to  refute  a  charge  totally  distinct  from  that 
T^hich  is  laid  in  the  indictment.  So,  where  A.  is 
charged  with  giving  a  mortal  blow ;  and  B.  and  C. 
axe  charged,  having  been  present,  with  aiding  and 
abetting ;  the  indictment  will  warrant  a]  conviction, 
although  the  evidence  proves  B.  to  have  given  the 
blow,  and  A.  and  C.  to  have  been  present,  aiding 
and  abetting,  since  they  all  are  principals,  and  the 
blow  is  the  blow  of  them  all ;  but  if  two  are  charged 
as  principals,  and  one  appears  to  be  only  an  acces- 
sory, he  must  be  acquitted,  for  the  legal  offences  in 
this  case  are  different.  If  an  averment  is  essentially 
descriptive  of  the  substantial  charge,  it  must  be 
proved.  Thus,  on  an  indictment  for  stealing  livo 
turkeys,  a  prisoner  cannot  be  convicted  of  stealing 
dead  turkeys  (<) ;  and  on  an  indictment  for  obtain- 
ing money  or  goods  by  false  pretences,  the  pretence- 
-which  really  operated  on  the  prosecutor's  mind  must 
be  alleged  in  the  indictment  (t). 

See  further  on  this  point,  and  also  as  to  amend- 
ments in  criminal  cases,  infra^  Chapter  lY. 

(r)  Maekalley*8  eau,  9  Bep.  676. 
(«)  S.  y.  Edwards,  B.  &  B.  497. 
{t)  S.  y.  Bulmer,  L.  &  C.  476. 
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CHAPTEE  IV. 

VAKIANCES  AND  AMENDMENTS. 

The  case  proved  must  be  substantkUy  the 
same  as  that  stated  on  the  record. 

When  this  rule  is  violated,  the  party  on  whom  the 
burden  of  proof  lies  must  submit  to  an  adverse 
decision;  for  in  such  a  case  there  is  a  variance 
between  the  matter  alleged  and  the  matter  proved. 
Since,  however,  the  operation  of  this  rule  was  fomid 
to  work  great  hardship  in  its  original  shape,  several 
statutes  have  been  passed  within  the  last  fifty  years, 
by  which,  practically,  almost  unlimited  powers  of 
amendment  have  been  given  to  the  judges  whenever 
they  are  of  opinion  that  the  justice  of  the  case 
requires  it. 

Lord  Tenterden's  Act  (a)  first  gave  to  judges  a 
discretionary  power  of  amending  a  record  at  trial  only 
where  there  was  a  variance  between  the  record  and 
writings,  or  printed  matter,  adduced  in  evidence. 
It  was  followed  by  the  3  &  4  Will.  4,  c.  42,  which, 
after  referring  in  the  preamble  to  the  previous  act^ 
extended  the  privilege  of  amending  in  civil  cases  by 
giving  the  judges  power  of  amending  where  the 
variance  is  between  the  record  and  the  proof,  whether 

{a)  9  G«o.  4,  0.  15. 
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smitten  or  ora!,  of  oivil  issuesy  or  on  quo  warranto 
or  mandamus^  or  in  any  contract,  custom,  prescrip- 
tion,  name,  or  other  matter,  in  any  particular  or 
particulars,  in  the  judgment  of  the  court  not  material 
to  the  merits  of  the  case.    Then  came  the  Common 
Xiaw  Procedure  Act  of  1852,  which,  after  reciting 
that  ^'  the  power  of  amendment  now  vested  in  the 
oourts  and  the   judges  thereof,  is    insufficient    to 
•enable  them  to  prevent  the  failure  of  justice,  by 
reason  of  mistakes  and  objection  of  form,"  enacted 
that — ^^  It  shall  be  lawful  for  the  Superior  Courts  of 
Common  Law,  and  every  judge  thereof,  and  any 
judge  sitting  at  Nisi  Frius,  at  all  times  to  amend  all 
•defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of 
the  party  applying  to  amend,  or  not ;  and  all  such 
amendments  may  be  made  without  costs,  and  upon 
fiuch  terms  as  to  the  court  or  judge  may  seem  fit ; 
aiud  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing  suit  the 
real  question  in  controversy  between  the  parties, 
shall  be  so  made  "  (b). 

A  similar  provision,  in  nearly  the  same  words,  is 
found  in  the  Common  Law  Procedure  Act,  1854, 
l^y  which  the  superior  courts  and  judges  sitting  at 
Nisi  Prius  are  empowered  ^^  at  aU.  times  to  amend  all 
defects  and  errors  in  any  proceedings  under  the  pro- 
visions of  this  act ;"  and  it  is  also  directed  that  such 
amendments  ^^  as  may  be  necessary  for  the  purpose 

(*)  15  &  16  Vict.  c.  76,  8.  222. 
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of  determining,  in  the  existing  suit,  the  real  question 
in  oontroversj  between  the  parties,  shall  be  so  made, 
if  duly  applied  for"  (c),  and  this  provision  is  repeated 
in  the  Common  Law  Procedure  Act,  1860  (d). 

The  rules  of  the  Court  of  Chanoeiy  as  to  amend- 
ments of  pleadings  were  shortly  as  follows: — The 
plaintiff  might  obtain  an  order  as  of  course  to 
amend  his  bill  at  any  time  before  answer,  without 
notice  to  the  defendant.  He  might,  also,  within 
four  weeks  after  answer,  where  there  was  but  one,  or 
after  the  last  of  the  answers,  if  there  were  several, 
obtain  one  order  of  course  to  amend ;  but  in  all  other 
cases,  if  he  desired  to  amend  his  bill  after  answer, 
he  must  obtain  a  special  order  to  amend  by  summons 
in  chambers,  the  application  being  supported  by 
affidavit.  After  the  evidence  was  closed,  no  new 
allegation  could  be  introduced  or  material  fact  put 
in  evidence  which  was  not  so  before.  Sometimes 
the  court,  at  the  hearing,  would  order  a  cause  \x> 
stand  over,  with  liberty  to  the  plaintiff  to  perfect  his 
case  by  amendment,  or  would  permit  the  prayer  of 
the  bill  to  be  amended  so  as  to  be  more  consistent 
with  the  case  as  stated.  A  plaintiff  was  not  per*- 
mitted  to  take  advantage  of  the  order  to  amend  to 
change  his  case  entirely  (<?),  nor  to  strike  out  any 
portion  of  the  bill  so  as  to  occasion  costs  to  tho 
defendant,  which  could  not  be  awarded  to  him  at 
the  hearing,  under  the  penalty  of  being  ordered  to 

,    (c)  17  &  18  Vict.  0.  125,  s.  96. 

\d)  23  &  24  Yiot.  o.  126,  b.  36. 

(e)  Smith    r,' Smith,    G.   Cooper,    141  ;    cf.  Allen  r.  Sprinff^ 
22  Beay.  616. 
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^aj  saoh  costs  when  taxed.  Nor  could  he,  if  he 
had  no  title  to  maintain  the  suit  at  the  time  he  filed 
his  bill,  but  acquired  one  subsequently,  introduce 
«uoh  new  title  by  amendment  (/). 

An  answer  in  Chanceiy  being  put  in  on  oath 
would  not  be  allowed  to  be  amended  unless  under 
exceptional  circumstances.  The  modem  practice  was 
to  allow  a  supplemental  answer  to  be  put  in.  When 
there  was  a  clerical  error,  or  a  mistake  in  a  name,  or 
a  mistake  as  to  fact,  or  when  any  important  matter 
had  come  subsequently  to  the  knowledge  of  the 
defendant,  the  answer  has  been  allowed  to  be 
lonended,  or  a  supplemental  one  put  in. 

For  the  present  practice  as  to  amendments  of 
pleadings  we  must  look  to  Order  28  of  the  E.  S.  0. 
1883,  the  first  six  rules  of  which  Order  are  as 
ioUows : — 

Rule  1.  "  The  court  or  a  judge  may,  at  any  stage 
of  the  proceedings,  allow  either  party  to  alter  or  amend 
his  indorsement  or  pleadings,  in  such  manner  and  on 
such  terms  as  may  be  just,  and  all  such  amendments 
«hall  be  made  as  may  be  necessary  for  the  purpose  of 
determining  the  real  questions  in  controversy  between 
the  parties." 

Bule  2.  "  The  plaintiff  may,  without  any  leave, 
amend  his  statement  of  claim,  whether  indorsed  on 
the  writ  or  not,  once  at  any  time  before  the  expira- 
tion of  the  time  limited  for  reply,  and  before  replying, 
or  where  no  defence  is  delivered,  at  any  time  before 

if)  Evam  y.  Bagthaw,  L.  B.,  6  Ch.  340 ;  39  L.  J.,  Ch.  146  ;  18 
"W.  R.  667. 

P.  L  L 
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the  expiration  of  four  weeks  from  the  appearanoe  of 
the  defendant  who  shall  have  last  appeared." 

Bule  3.  ^^  A  defendant  who  has  set  up  any  oonnter- 
daim  or  set-off  may,  without  any  leave,  amend  sucji 
oounter-olaim  or  set-off  at  any  time  before  the  expira- 
tion of  the  time  allowed  him  for  answering  the  reply 
and  before  such  answer,  or  in  case  there  be  no  reply, 
then  at  any  time  before  the  expiration  of  twenty- 
eight  days  from  defence." 

Bnle  4.  "  Where  any  party  has  amended  his 
pleading  under  either  of  the  last  two  preceding  rules, 
the  opposite  party  may,  within  eight  days  after  the 
delivery  to  him  of  the  amended  pleading,  apply  to 
the  court  or  a  judge  to  disallow  the  amendment,  or 
any  part  thereof,  and  the  court  or  judge  may,  if 
satisfied  that  the  justice  of  the  case  requires  it,  dis- 
allow the  same,  or  allow  it,  subject  to  such  terms  as 
to  costs  or  otherwise  as  may  be  just." 

Eule  5.  ^'  Where  any  party  has  amended  his 
pleading  under  Eules  2  or  3,  the  opposite  party  shall 
plead  to  the  amended  pleading,  or  amend  his  plead- 
ing, within  the  time  he  then  has  to  plead,  or  within 
eight  days  from  the  delivery  of  the  amendment, 
whichever  shall  last  expire,  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amend- 
ment, and  does  not  plead  again,  or  amend  within 
the  time  above  mentioned,  he  shall  be  deemed  to  rely 
on  his  original  pleading  in  answer  to  such  amend- 
ment." 

Eule  6.  "  In  all  cases  not  provided  for  by  the 
preceding  rules  of  this  Order,  application  for  leave  to 
amend  may  be  made  by  either  party  to  the  court  or 
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a  judge,  or  to  the  judge  at  the  trial  of  the  action, 
and  such  amendment  may  he  allowed  upon  such 
terms  as  to  costs  or  otherwise  as  may  he  just." 

The  Court  of  Appeal  has,  by  yirtue  of  Order  58, 
rule  4,  the  same  powers  of  amendment  as  the  High 
Court. 

TTnder  these  provisions,  the  court  will  allow  any 
pleading  to  be  amended  at  any  stage  of  the  action, 
including  the  trial  or  hearing,  unless  the  amendment 
changes  the  whole  nature  of  the  action  (^),  or  unless 
the  party  applying  has  been  acting  maldfide^  or  by 
his  blunder  has  done  some  injury  to  the  other  side 
which  cannot  be  compensated  by  costs  or  other- 
wise (A).  The  recent  case  of  Laird  v.  Brigga  (i)  is 
an  instructive  one  on  this  subject.  It  was  an  action 
to  restrain  the  removal  of  shingle  from,  and  the 
placing  of  bathing  machines  upon,  a  part  of  the 
foreshore  of  the  sea  at  M.,  the  plaintiff  claiming  to 
be  tenant  in  possession  of  the  locxta  in  qtto  under  a 
building  agreement  granted  to  him  by  the  lord  of  the 
manor,  who  was  tenant  for  life  of  the  property.  By 
his  statement  of  defence,  the  defendant  set  up  a 
forty  years'  uninterrupted  user  and  enjojnnent  of  the 
locm  in  quo  by  himself  and  his  predecessors  in  title 
for  the  purposes  complained  of,  and  denied  that  the 
plaintiff  was,  or  ever  had  been,  in  possession  of  the 


(^)  Newby  y.  Sharpe,  L.  B.,  8  Gh.  D.  39 ;  47  L.  J.,  Oh.  617 ; 
26  W.  R.  685. 

(A)  Per  Bramwell,  L.  J.,  Tildesley  y.  Harper^  L.  B.,  10  Oh.  D. 
396 ;  48  L.  J.,  Oh.  496  ;  27  W.  B.  249. 

(t)  L.  B.,  19  Ch.  D.  22. 
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ioTe&hore  in  questioiiy  ^^  save  Bubjeot  to  the  right  of 
the  defendant;"  the  defendant  claimed  by  para- 
graph 11  of  his  defence,  a  right  on  behalf  of  himself 
and  his  trustees,  who  were  entitled  to  an  estate  in  fee 
simple  in  possession  of  certain  property,  to  enter  upon 
the  foreshore  fronting  that  property,  and  to  place 
and  keep  bathing  machines  thereon,  and  to  carry 
away  therefrom  such  quantities  of  sand,  shingle  and 
chalk  as  might  be  necessary  for  the  purpose  of 
keeping  such  foreshore  in  order  for  the  purpose  of 
sea  bathing,  and  for  the  beneficial  enjojnnent  of  the 
said  property.  At  the  trial  the  defendant  asked 
leave  to  amend  his  defence  by  striking  out  the  above- 
mentioned  words  between  inverted  commas,  and  also 
by  making  the  claim  of  the  defendant  and  his 
trustees,  in  paragraph  11,  a  claim  *^  to  be  owners  of 
and  to  enter  upon  the  foreshore."  Fry,  J.,  refused 
both'amendments.  On  appeal,  the  court  held  that 
the'amendment  of  paragraph  11  was  rightly  refused, 
but  that  the  other  amendment  must  be  allowed. 
Brett,  L.  J.,  said,  *'  I  think  the  decision  in  Newby  v. 
Sharpe  {J)  is  a  strong  authoriiy  against  the  secdhd 
amendment  which  was  asked  for,  but  was  no  autho- 
rity against  the  first,  which,  I  think,  ought  to  have 
been  allowed." 


AMENDMENTS  IN  CRIMINAL  CASES. 

The  day  and  year  on  which  facts  are  stated  in  an 
indictment  to  have  occurred,  are  not  in  general  ma- 

U)  L.  B.,  8  Ch.  D.  39 ;  47  L.  J.,  Ch.  617 ;  26  W.  B.  685. 
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ierial :  and  the  facts  may  be  proyed  to  have  ooouired 
upon  any  other  day  preyions  to  the  finding  of  the 
bill  by  the  grand  jury.  So  it  is  not  generally  neoes- 
saiy  to  prove  the  offenoe  to  have  been  oommitted  at 
the  place  named  in  the  indictment,  but  it  is  enough 
to  show  that  it  was  committed  within  the  coimty,  or 
within  the  jurisdiction  of  the  court.  Such,  at  least, 
is  the  rule  where  the  offence  is  of  a  transitory  nature, 
e.  g.^  in  murder,  larceny,  treason,  and  eyen,  it  is  said, 
in  highway  robbeiy. 

If,  howeyer,  time  or  place  are  of  the  essence  of  the 
offence,  they  must  be  strictly  proyed.  Thus,  bur- 
i?lary  may  be  proyed  to  haye  been  committed  on  any 
S^iior  to  Z.i  which  is  charged  in  the  indictment; 
but  it  must  be  proyed  to  haye  been  committed  be- 
tween the  hours  of  9  p.m.  and  6  a.m.  {k).  So, 
where  place  is  stated  as  matter  of  local  description, 
and  not  merely  as  yenue,  a  yarianoe  will  be  fatal  at 
common  law.  Thus,  on  indictments  for  burglary, 
housebreskking,  setting  fire  to  a  dwelling-house,  steal- 
ing from  a  dwelling-house,  place  is  of  the  essence  of 
the  offence,  and  must  be  proyed ;  and,  on  an  indict- 
ment against  a  parish  for  not  repairing  a  road,  the 
part  of  the  road  out  of  repair  must  be  proyed  to  be 
within  the  parish. 

When  there  is  a  material  variance  between  the 
offence  charged  and  the  offence  proyed,  it  is  fatal 
unless  amended ;  but  if  the  yariance  is  only  a  mat- 
ter of  yalue  or  aggravation,  and  does  not  yaiy  the 
species  of  the  charge,  the  variance  is,  in  many  cases, 

(*)  7  Wm.  4,  c.  86,  B.  4. 
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immaterial^  either  at  common  law  or  by  statato. 
Thus,  in  murder,  the  homicide  is  the  substance  of 
the  crime;  and  the  malice,  which  distinguishes  it 
from  manslaughter  and  justifiable  or  excusable  homi- 
cide, is  merely  matter  of  e^grayation,  which  does  not 
vary  the  essence  of  the  charge,  and  cannot  mislead  a 
prisoner  in  his  defence ;  and  therefore,  on  an  indict- 
ment for  the  higher  offence,  he  may  be  convicted  of 
^ther  of  the  lower  offences.  So,  in  larceny,  it  is 
sufficient  to  prove  the  species  of  the  goods  stolen  to 
correspond  with  the  description  in:  the  indictment, 
without  proving  the  amount  or  the  value  to  be  the 
same.  On  an  indictment  for  stealing  eight  pain 
of  shoes  of  the  value  of  4/.,  two  waistcoats  of  the 
value  of  30s.,  and  three  coats  of  the  value  of  5/.,  it 
is  not  necessary,  in  either  case,  to  prove  the  value  of 
any  of  the  articles  to  be  more  than  nominal,  not  to 
prove  the  number  of  the  goods  assigned  to  each 
species,  nor  the  accumulative  number  of  the  different 
species.  A  conviction  will  be  warranted  by  evidence 
that  any  one  article,  of  any  value,  of  any  one  distinct 
species,  has  been  stolen ;  but  a  prisoner  charged  with 
one  kind  of  felony  or  misdemeanor  cannot  be  con- 
victed of  another  kind  of  felony  or  misdemeanor; 
still  less,  when  he  is  indicted  for  a  felony,  can  he  be 
convicted  of  a  misdemeanor ;  nor  when  indicted  for 
a  misdemeanor  can  he  be  convicted  of  a  felony. 
Thus,  a  prisoner  charged  with  housebreaking  cannot 
be  convicted  of  burglary ;  and  when  charged  with 
stealing  boots  or  a  coat,  he  cannot  be  found  guilty  of 
stealing  shoes  or  a  waistcoat.  So,  when  there  is  a 
variance  in  the  name  of  the  person  against  whom  the 
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off enoe  is  committed,  it  is  fatal  at  oommon  law,  imless 
the  name  be  idem  sonans. 

Although  the  Tarianoes  which  are  fatal  at  first 
sight,  in  criminal  cases,  are  still  numberless,  prac- 
ticaUj  their  amount  is  reduced  to  a  very  narrow 
compass  by  the  extensive  powers  of  amendment  which 
different  statutes,  as  in  civil  cases,  have  vested  in  the 
judge  at  trial.     The  most  recent  one,  and  the  only 
one  which  need  be  considered  here,  as  it  virtually 
includes  many  which  preceded  it,  is  the  14  &  15  Vict. 
o.  100,  which,  after  reciting  that  "offenders  frequently 
escape  conviction  on  their  trials  by  reason  of  the 
technical  strictness  of  criminal  proceedings  in  matters 
not  material  to  the  merits  of  the  case;   and  that 
such  technical  strictness  may  safely  be  relaxed  in 
many  instances,  so  as  to  insure  the  punishment  of 
the  guilty,  without  depriving  the  accused  of  any  just 
means  of  defence ;  and  that  a  failure  of  justice  often 
takes  place  on  the  trial  of  persons  charged  with  felony 
and  misdemeanor  by  reason  of  variances  between  the 
statement  in  the  indictment  on  which  the  trial  is  had 
and  the  proof  of  names,  dates,  matters  and  drcum- 
^stances  therein  mentioned  not  material  to  the  merits 
of  the  case,  and  by  the  misstatement  whereof  the 
person  on  trial  cannot  have  been  prejudiced  in  his 
own  defence,"— enacts  as  follows : — Sect.  1,  "  From 
and  after  the  coming  of  this  act  into  operation, 
whenever,  on  the  trial  of  any  indictment  for  any 
felony  or  misdemeanor,  there  shall  appear  to  be  any 
variance  between  the  statement  in  name  of  any 
<X)unty,  riding,  division,  city,  borough,  town  corpo- 
rate, parish,  township  or  place  mentioned  or  described 
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in  any  such  indictment ;  or  in  the  name  or  descrip- 
tion of  any  person  or  persons,  or  body  politio  or  oor- 
porate,  therein  stated  or  alleged  to  be  the  owner  or 
owners  of  any  property,  real  or  personal,  which  shall 
form  the  subject  of  any  offence  charged  therein ;  or 
in  the  name  or  description  of  any  person  or  persons, 
body  politic  or  corporate,  therein  stated  or  alleged 
to  be  injured  or  damaged,  or  intended  to  be  injured 
or  damaged  by  the  commission  of  such  offence ;  or 
in  the  Christian  name  or  surname,  or  both  Christiaii 
name  and  surname,  or  other  description  whatsoever, 
of  any  person  or  persons  whomsoever ;  or  in  the  name 
or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described ;  or  in  the  ownership  of 
any  property  named  or  described  therein ;  it  shall 
and  may  be  lawful  for  the  court,  before  which  the 
trial  shall  be  had,  if  it  shall  consider  such  variance 
not  material  to  the  merits  of  the  case,  and  that  the 
defendant  cannot  be  prejudiced  thereby  in  his  defence 
on  such  merits,  to  order  such  indictment  to  be  amended 
according  to  the  proof,  by  some  officer  of  the  oourt, 
or  other  person,  both  in  that  part  of  the  indictment 
wherein  such  variance  occurs,  and  in  every  other  part 
of  the  indictment  which  it  may  become  necessary  tO' 
amend ;  on  such  terms  as  to  postponing  the  trial,  to- 
be  had  before  the  same  or  another  jury,  as  such  court 
shall  think  reasonable ;  and  after  any  such  amend- 
ment the  trial  shall  proceed,  whenever  the  same  shall 
be  proceeded  with,  in  the  same  manner  in  all  respects,, 
and  with  the  same  consequences  both  with  respect  to* 
the  liability  of  witnesses  to  be  indicted  for  perjury 
and  otherwise,  as  if  no  such  variance  had  ooouzred  r 


YAIUANCES  AND  AMENDMENTS.  521 

and  in  case  such  trial  shall  be  had  at  Nisi  Prins,  the 
order  for  the  amendment  shall  be  indorsed  on  the 
postea,  and  returned  together  "with  the  record ;  and 
thereupon  suoh  papers,  rolls,  or  other  records  of  the 
oonrt  from  whioh  such  record  issued  as  it  may  be 
necessary  to  amend,  shall  be  amended  accordingly 
by  the  proper  officer ;  and  in  all  other  oases  the  order 
for  the  amendment  shall  either  be  indorsed  on  the 
indictment,  or  shall  be  engrossed  on  parchment,  and 
filed,  together  vdth  the  indictment,  among  the  records 
of  the  court :  provided,  that  in  all  such  cases  where 
the  trial  shaU  be  so  postponed  as  aforesaid,  it  shall 
be  lawful  for  such  court  to  respite  the  recognizances 
of  the  prosecutor  and  witnesses,  and  of  the  defendant 
and  his  surety  or  sureties,  if  any,  accordingly;  in 
which  case  the  prosecutor  and  witnesses  shall  be 
bound  to  attend  to  prosecute  and  give  eyidence  re-^ 
spectively;  and  the  defendant  shaU  be  bound  to 
attend  to  be  tried  at  the  time  and  place  to  which  suck 
trial  shall  be  postponed,  without  entering  into  any 
fresh  recognizances  for  that  purpose,  in  such  and  the 
same  manner  as  if  they  were  originally  boimd  by  their 
recognizances  to  appear  and  prosecute  or  give  evi- 
dence at  the  time  and  place  to  which  such  trial  shall 
have  been  so  postponed :  provided  also,  that  where 
any  such  trial  shall  be  to  be  had  before  another  jury, 
the  crown  and  the  defendant  shall  respectively  be 
^titled  to  the  same  challenges  as  they  were  respec* 
tively  entitled  to  before  the  first  jury  was  sworn." 

Sect.  2.  "Every  verdict  and  judgment  which 
fihall  be  given  after  the  making  of  any  amendment 
under  the  provisions  of  this  act  shaU  be  of  the  same 
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foroe  and  effect  in  all  respects  as  if  the  indictment 
had  originally  been  in  the  same  form  in  which  it  was 
after  such  amendment  was  made." 

By  the  interpretation  clause  of  this  act  (s.  30),  the 
word  "  indictment"  is  declared  to  include  an  "  infor- 
mation," "inquisition,"  "presentment,"  and  "also 
any  plea,  replication  or  other  pleading,  and  any  Nisi 
PriuB  record,"  and  therefore  in  all  these  cases  amend- 
ments will  be  allowed. 

Under  sect.  1  of  this  act,  the  ownership  of  property 
in  larceny  may  be  altered  at  trial.  Where  the  indict- 
ment was  for  stealing  the  goods  of  C,  and  the  proof 
was  that  D.  was  a  special  bailee  of  similar  property 
belonging  to  G.  and  B.  severally,  and  had  delivered 
by  mistake  the  goods  in  question  to  the  prisoner  ae 
belonging  to  C,  although  they  really  belonged  to  B., 
the  court  supported  an  amendment  which  laid  the 
property  in  D.  (/).  It  is  doubtful,  however,  whether, 
in  every  case,  the  power  of  amendment  at  trial  extends 
so  far  as  to  allow  a  charge  of  stealing  goods  from 
A.  B.  to  be  converted  into  a  charge  of  stealing  them 
from  0.  D.  In  an  Irish  case  (m),  such  an  amendment 
has  been  allowed  even  after  the  prisoner's  counsel  had 
addressed  the  jury ;  and  the  ruling  of  Williams,  J., 
in  JR.  V.  Rymers  (n)  was  disapproved.  Where  saoh 
an  amendment  was  not  made,  the  court,  without  de* 
dding  whether  it  might  have  been  made,  held  that 
an  acquittal  on  a  charge  of  stealing  goods  from  A.  B. 


(0  J2.  ▼.  Vmcmt,  2  Den.  464. 

(m)  M.  y.  lUOartoHj  6  Cox,  G.  G.  194. 

(fi)  3  G.  &  E.  326. 
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would  not  sustain  a  plea  of  autrefois  acquit  on  a  charge 
against  the  prisoner  of  stealing  the  same  goods  from 
C.  D.  (o). 

In  peijurj  alleged  to  have  been  committed  on  the 
trial  of  B.  **  for  setting  fire  to  the  bam  of  P.,"  the 
certificate  of  the  trial  and  conyiction  of  B.  stated 
it  to  be  "  for  setting  fire  to  a  stack  of  barley/'  It 
appeared  that  the  bam  and  stack  of  barley  were  burn- 
ing at  the  same  time ;  and  Williams,  J.,  directed  the 
indictment  to  be  amended  according  to  the  certificate, 
considering  the  case  within  the  words  of  sect.  1,  ^'  in 
the  name  or  description  of  any  matter  or  thing  what- 
soever," and  observing  that  this  was  one  of  the  veiy 
cases  for  which  the  statute  was  passed  {p) ;  but  where 
the  prisoner  was  charged  with  obtaining  money  on  a 
false  pretence,  that  he  had  served  an  order  of 
affiliation  on  A.,  which  he  had  not  served ;  and  the 
evidence  proved  only  a  statement  by  him  that  he  had 
left  it  with  a  third  person  for  A.,  it  was  held  that 
this  was  a  material  variance  which  could  not  be 
amended  (g).  So,  where  the  indictment  charged  the 
concealment  of  a  birth  by  placing  the  body  in  and 
among  a  heap  of  carrots,  and  the  evidence  was  that 
it  was  placed  on  the  back  of  the  heap,  Grompton,  J., 
held  the  variance  material,  and  refused  an  amend- 
ment (r).  A  material  omission  in  an  indictment 
cannot  be  supplied.    Thus,  on  a  charge  of  perjury, 


(0)  R,  y.  Green,  1  D.  &  B.  113. 
(p)  R.  y.  Neville,  6  Cox,  G.  G.  69. 
\q)  R,  Y.  Bailey,  6  Cox,  C.  C.  20. 
(r)  6  Cox,  C.  C.  891. 
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an  omission  to  state  a  material  allegation  in  tlie  in* 
diotment  is  a  defect  of  substanoe,  and  not  of  form, 
which  ought  not  to  be  amended  («). 

If  the  evidence  proves  a  variance  as  to  the  Christian 
name  of  a  person  named  in  an  indictment  as  matter 
of  description,  the  court  may  amend  by  striking  ont 
all  the  names ;  but  not  by  striking  out  merely  some 
of  the  names  which  have  been  inserted,  and  not 
proved.  Where  the  indictment  diarged  an  assault 
on  a  gamekeeper  of  Gborge  William  Frederic 
Charles,  Duke  of  Cambridge,  and  the  first  two 
names  alone  were  proved,  it  was  held  that  the  Court 
of  Quarter  Sessions  might  have  amended  by  striking^ 
out  all  the  names  except  that  of  ^^Duke  of  Cam* 
bridge,"  but  that  they  were  not  bound  so  to  amend  ; 
and  that  therefore  the  allegations,  although  un- 
necessary, ought  to  have  been  proved  (^).  Where^ 
however,  the  prisoner  was  indicted  for  forgery  as  a 
statutable  felony y  but  the  offence  proved  was  holden 
to  be  a  misdemeanor^  Hill,  J.,  refused  an  amendment^ 
on  the  ground  that  the  statute  does  not  permit  an 
alteration  of  the  nature  or  quality  of  the  offence 
charged  (t«). 

The  9th  section  of  the  act  enacts  that  a  prisoner 
charged  with  a  felony  may  be  convicted  of  an 
attempt  to  commit  a  felony,  if  it  shall  appear  on 
the  evidence  that  he  did  not  complete  the  offence 
charged ;  and  in  like  manner,  if  charged  with  a  mis- 


(«}  Per  Bjlesy  J.,  R.  ▼.  Eturvey^  8  Cox,  G.  C.  102. 
\t)  R.  T.  Froat,  1  Deazs.  474. 
(«)  E.  y.  Wright,  2  F.  &  F.  320. 
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demeanor,  he  may  be  oonyioted  of  an  attempt  to 
commit  a  misdemeanor.  The  12th  section  enacts, 
that  if  on  a  trial  for  misdemeanor  the  evidence 
proves  a  felony,  the  prisoner  may  either  be  convicted 
of  the  misdemeanor,  and  plead  the  conviction  in  bar 
of  a  subsequent  trial  for  the  same  offence,  on  a 
charge  of  felony,  or  the  court  may  discharge  the 
jury  from  giving  a  verdict,  and  direct  the  prisoner 
to  be  indicted  for  the  felony.  Previously,  by  the 
7  &  8  Q-eo.  4,  c.  29,  s.  53,  on  a  charge  for  obtaining 
goods  by  false  pretences,  a  prisoner  might  be  con- 
victed, notwithstanding  the  evidence  proved  a  taking 
which  amounted  to  larceny;  but  on  a  charge  of 
larceny,  a  conviction  cannot  be  had  for  obtaining 
goods  by  false  pretences. 

The  object  of  this  act,  as  stated  by  its  author, 
Lord  Campbell,  is  ''to  apply  to  all  cases  where 
amendments  may  be  made  in  furtherance  of  justice, 
and  where  the  defendant  cannot  be  prejudiced  in  his 
defence,  on  the  merits,  by  such  amendment"  (^). 

It  has  been  ruled  that  an  amendment  will  not  be 
allowed  after  the  counsel  for  the  prisoner  has  ad- 
dressed the  jury.  The  proper  course  is  that,  where 
the  counsel  for  the  prosecution  has  given  all  the 
evidence  that  he  me€uis  to  give,  he  should,  if  he 
wishes  for  an  amendment,  ask  for  it  before  he  closes 
his  case ;  and  then,  if  the  amendment  is  allowed,  the 
oounsel  for  the  prisoner  will  address  the  juiy  on  the 
indictment  as  amended  {y). 


{x)  S,  y.  StuTffe,  3  E.  &  B.  734. 
(y)  S.  ▼.  Rymers,  3  C.  &  K.  326, 
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The  eflEect  of  the  14  &  15  Tiet  c  100, 
▼irtcullj  to  abolidi  tlie  nniltitndB  a£  tpiAirifJ 
tieSy  idiich  were  f onneriy  the  means  of 
jiutioe,  and  procuring  nnreaaonaUe  ^vrdktB  id 
qnittal  afi^r  the  sobatance  of  the  dbaige  had 
prored.  The  leapeDSLhility  of  letting  looee  on 
a  Griminal,  of  whoae  guHt  no  xeaaonaUe  anditor 
entertained  a  doobt,  no  longer  rests  with  die  dust- 
comings  of  the  legialatnrey  but  with  the  diaaetian  of 
the  judge ;  and,  as  it  is  his  doty  to  amend  a  dsEectife 
indictment,  when  the  prisoner  cannot  faizlj  ^'^nm^min 
that  he  is  required  suddenly  to  meet  a  diazge  for 
which  he  is  not  prepared,  so  it  is  equally  the  duty  of 
a  judge  not  to  endanger  the  liberty  of  the  sdbject, 
nor  to  encourage  the  carelessness  of  proaecutarsy  by 
permitting  the  form  of  an  indictment  to  be  alteced 
substantially  from  -ji^hat  it  was  when  the  prisoner  was 
called  on  to  plead  to  it.  On  this  head,  it  has  been 
said  by  a  learned  writer,  that  no  general  rule  can  be 
laid  down  for  the  guidance  of  the  court  in  all  cases. 
It  is  possible  that  an  amendment,  which  in  one 
case  would  not  prejudice  a  prisoner,  might  in  another 
case  prejudice  him  materially.  The  inclination  of 
the  court  will  still  be  in  favor  em  vita.  The  court  will 
look  at  all  the  circumstances  of  the  case  to  ascotain 
whether  the  transaction  would  be  changed  by  the 
amendment,  and  will  not  forget  that  the  protection  of 
the  weak  from  oppression,  and  of  the  presumptiYely 
innocent  from  injustice,  are  higher  objects,  even  in 
the  estimation  of  positive  law,  than  the  detection 
and  punishment  of  the  guilty. 


(    527    ) 


CHAPTEE  V, 

THE  RELEVAKCT  OF  EVIDENCE. 

Since  it  is  the  object  of  pleading  to  reduce  the  case  of 
each  litigating  party  to  one  or  more  substantial  issues 
which  inyolye  the  merits  of  the  question,  and  sinoey  for 
this  purpose,  none  but  material  allegations  which  tend 
to  the  raising  of  such  issues  are  admissible,  so  it  is 
the  object  of  evidence  to  provide  that,  when  such 
allegations  have  been  made,  and  such  issues  selected^ 
they  shall  be  supported  by  strictly  relevant  proof » 
The  rule  is  that — 

The  evidence  must  correspond  with  the 
allegations,  and  be  confined  to  the  points 
in  issue. 

Or  as  it  is  sometimes  stated  that — 

The  evidence  must  be  relevant  to  the  issue. 

On  this  subject  the  Judicial  Committee  of  the 
Privy  Council  once  said,  *'  This  case  is  one  of  con- 
siderable importance,  and  their  lordships  desure  to 
take  advantage  of  it  for  the  purpose  of  pointing  out 
the  absolute  necessity  that  the  determination  in  a 
cause  should  be  f  oimded  upon  a  case  either  to  bo 
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found  in  the  pleadings,  or  involved  in  or  oonsistent 
with  the  case  made  thereby"  (a). 

"  Evidence,"  says  Mr.  Best,  "  may  be  rejected  as 
irrelevant  for  one  of  two  reasons : — 1st,  that  the  con- 
nection between  the  principal  and  evidentiary  facts 
is  too  remote  and  conjectural;  2nd,  that  it  is  gx- 
oluded  by  the  state  of  the  pleadings,  or  what  is 
analogous  to  the  pleadings;  or  is  rendered  super- 
fluous by  the  admissions  of  the  party  against  whom 
it  is  offered"  (6). 

As  to  the  second  of  tliese  reasons,  it  is  by  Order  19, 
Eiule  4,  of  the  Eules  of  the  Supreme  Court,  1883, 
provided  that  ^^  Every  pleading  shaU  contain,  and 
contain  only,  a  statement  in  a  summary  form  of  the 
material  facts  on  which  the  party  pleading  relies  for 
his  claim  or  defence,  as  the  case  may  be,  but  not  the 
evidence  by  which  they  are  to  be  proved"  (c).  Any 
facts  on  which  a  party  can  rely  at  the  trial  are  mate- 
rial within  the  meaning  of  this  rule  (c).  No  evidence 
can  be  received  to  prove  facts  alleged  by  a  party  to 
be  material  but  not  stated  or  referred  to  in  his  plead- 
ings (cf). 

For  the  first  of  the  above  reasons,  no  presumption 
as  to  the  conduct,  intention,  or  course  of  dealings 
between  two  parties  arises  from  evidence  of  the  con- 
duct, intention,  or  course  of  dealing  between  one  of 

(a)  EshenehuntUr  Singh  ▼.  Shamaehum  £huUo,  11  Moo.  Ind* 
App.  20. 

(b)  Best  on  Eyidenoe,  7ih.  ed.  263. 

{o)  MiUingtm  ▼.  Loring,  L.  B.,  6  Q.  B.  D.  190 ;  29  W.  B.  207. 
(i)  Seott  T.  Sampam^  L.  B.,  8  Q.  B.  D.  491 ;  61  L.  J.,  Q.  B» 
"380 ;  30  W.  B.  641. 
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them  and  a  third  party.  Such  evidenoe  is  said  to  be 
res  inter  alias  acta^  and  will  be  rejected  as  irrelevant 
to  the  issue,  unless,  indeed,  it  is  part  of  the  res  gestce^ 
and  so  tends  to  throw  any  light  upon  the  question  at 
issue  {e).  The  fact  that  A.  contracted,  or  dealt  in 
a  particular  manner  with  B.,  is  no  evidence  that  he 
meant  to  contract,  or  deal  in  the  same  manner  with 
C.  Thus  in  an  action  for  goods  sold  and  deKvered, 
in  which  the  defence  is  that  the  plaintiff  sold  them 
to  the  deifendant  on  certain  terms,  the  defendant 
cannot  show  that  the  plaintiff  has  sold  the  same 
quality  of  goods  to  other  persons  on  the  same  terms, 
for  the  fact  that  a  man  has  once  or  more  acted  in  a 
particular  way  does  not  make  it  probable  that  he  so 
acted  on  a  given  occasion ;  and  the  admission  of  such 
evidenoe  would  be  fraught  with  the  greatest  incon- 
venience (/).  Where,  indeed,  the  question  is  one  of 
guilty  knowledge  or  intent,  as  in  cases  of  uttering 
forged  documents  or  base  coin,  such  evidenoe  is 
admissible  as  tending  to  establish  a  necessary  ingre- 
dient of  the  crime.  Where  in  an  action  for  work 
done  to  some  houses  the  defendant  denied  that  he 
was  personally  interested  in  the  property,  the  plaintiff 
was  allowed  to  call  other  persons  as  witnesses  who 
had  done  work  or  supplied  materials  on  the  personal 
Older  of  the  defendant  {g). 

In  an  action  by  a  brewer  against  a  publican,  where 

(«}  Milne  y.  Leialer,  7  H.  &  N.  786. 

(/)  SoUingham  v.  Sead,  4  G.  B.,  N.  S.  38S ;  cf.  Howard  y. 
Shsward,  L.  B.,  2  C.  P.  148 ;  36  L.  J.,  G.  P.  42  ;  15  W.  R  45. 

(^)  Woodward  y.  JBuehanany  L.  K,  5  Q.  B.  285 ;  89  L.  J., 
Q.  B.  71. 
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tlie  issue  was  as  to  the  quality  of  beer  supplied  hj 
the  former  to  the  latter,  Lord  Ellenborough  refused 
\o  let  the  plaintiff  call  witnesses  to  show  that  he 
supplied  them,  at  the  time  in  question,  with  good 
beer.     His  lordship  said: — "This  is  res  inter  alios 
acta.    We  cannot  here  inquire  into  the  quality  of 
different  beer  furnished  to  different  persons.     The 
plaintiff  might  deal  well  with  one,  and  not  with  the 
others ''  (A).    Hence,  where  the  issue  was  whether 
the  plaintiff,  a  tradesman,  had  given  credit  to  A-'s 
father,  evidence  that  other  tradesmen  had  given 
credit  to  the  father  was  rejected  (t).     So,  evidence 
of  the  treatment  of  scholars  at  one  school  is  no 
evidence  of  the  quality  of  their  treatment  at  another 
school  (J) ;  and  where  the  action  was  for  withdrawing 
scholars  without  a  quarter's  notice,  according  to  a 
prospectus  of  terms,  which  the  defendant  was  proved 
to  have  received,  it  was  held  that  a  witness  might 
state  that  she  had  never  received  any  prospeotos 
while  her  children  had  been  at  the  school,  because 
this  evidence  bore  on  the  usual  course  of  the  plain* 
tiff's  dealing,  but  that  she  could  not  prove  that  she 
had  taken  her  children  away  without  notice,  and 
without  being  called  on  to  pay  a  quarter's  salary; 
apparently  because  this  might  have  been  merely  a 
matter  of  peculiar  arrangement  {k).    So,  the  terms 
on  which  one  tenant  holds  are  no  evidence  of  the 


(A)  SoJeombe  y.  Sewaon,  2  Gamp.  301. 
(t)  Smith  y.  Wilkins,  6  C.  &  F.  180. 
(J)  Boldrtm  y.  JFiddows,  1  C.  &  P.  69. 
{It)  Delamotte  y.  lane,  9  C.  &  P.  261. 
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terms  on  which  another  tenant  holds  nnder  the  same 
landlord  (/) ;  and  an  award  in  favonr  of  a  party  to  a 
former  action  is  not  evidence  for  a  party  to  a  subset 
quent  action,  claiming  by  paramount  title,  as  against 
a  party  claiming  through  the  person  against  whom 
the  award  was  made  (m) ;  and  in  an  action  to  recover 
money  paid  to  a  third  party,  the  receipt  given  by  the 
latter  to  the  plaintiff  is  not  per  se  evidence  against 
the  defendant  (n).  Again,  on  the  trial  of  an  indict- 
ment for  canying  on  a  noxious  trade,  a  previous 
mammary  conviction  for  a  similar  offence  is  inad- 
missible (o). 

"Where,  however,  the  extraneous  traosaction  con- 
tains the  principle  of  a  reasonable  and  credible  infer- 
ence as  to  the  motive  or  conduct  of  the  party,  the 
judge,  in  his  discretion,  will  admit  evidence  of  it. 
Thus,  where  a  letter  from  the  defendant,  in  answer 
to  a  letter  written  on  the  plaintiff's  behalf,  was 
proved  to  have  been  seen  by  the  plsdntiff,  it  was 
admitted  in  evidence  against  the  latter  {p).  So,  in 
false  imprisonment  on  a  charge  of  felony,  where  the 
defence  is  a  bond  fide  belief  that  the  defendant  had 
committed  felony,  the  defendant  may  show  that  he 
lukd  previously  done  acts  which  go  to  establish  the 
presumption  of  bona  fides  {q).    In  an  action  against 


(I)  Carter  v.  Fryke^  Peake,  96. 
(m)  Lady  Wenman  y.  JUaekenzie^  6  E.  &  B.  447. 
(fi)  Carmarthen  and  Cardigan  Sail.  Co,  y.  Manchester  and  MUford 
MaU.  Co.,  L.  B.,  8  G.  P.  686 ;  42  L.  J.,  0.  P.  262. 
(o)  H.  y.  Fairrie,  8  E.  &  B.  486. 
(p)  Came  r.  Steer,  6  H.  &  N.  628. 
Ig)  Thomas  ▼•  Butaett,  9  Ex.  764. 
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a  oompony  to  recover  a  sum  of  money  obtained  bjr 
them  from  the  plaintiff  through  a  fraud  of  the 
defendant's  agent,  oommitted  with  their  knowledge 
and  for  their  benefit,  eyidenoe  of  similar  frauds  oom* 
mitted  on  persons  other  than  the  plaintiff,  by  the 
same  agent,  in  the  same  manner,  with  the  knowledge 
and  for  the  benefit  of  the  defendant,  is  admissible  on 
behalf  of  the  plaintiff  (r).    So,  on  a  charge  of  utter*^ 
ing  counterfeit  coin,  a  guilty  knowledge  may  be 
proved  by  evidence  either  of  a  previous  or  subse^ 
quent  uttering  of  another  description  of  counterfeit 
coin  (a) ;  and  on  an  indictment  for  knowingly  and 
unlawfully  having  possession  of  coining  instrumfints^ 
proof  is  admissible  that  the  prisoner  had  previously 
uttered  counterfeit  coin  {t) ;  and  the  strictness  of  the 
rule  is  similarly  relaxed  in  cases  of  false  pretence, 
where  the  prisoner's  guilty  knowledge  or  intent  is  in 
question  (u) ;  and  even  on  a  charge  of  murder,  e\i^ 
deuce  that  the  prisoner  conmiitted  other  murdeiiB  haa 
been  admitted  (v). 

The  customs  of  one  manor  are  not  evidence  of  the 
customs  of  another  manor  (or),  unless  a  connection 
between  them  is  first  established,  as  by  showing  that 
they  belong  to  the  same  lord,  that  the  same  desarip<^ 


(r)  Blake  t.  Albion  life  Assurance  Society,  L.  B.,  4  C.  P.  D« 
94  ;  48  L.  J.,  C.  P.  369  ;  27  W.  R.  321. 

{»)  M.  T.  Foster,  1  Dears.  456. 

(t)  M.  V.  Weeks,  L.  &  C.  18. 

(«)  M,  T.  Francis,  L.  B.,  2  C.  G.  B.  128 ;  43  L.  J.,  M.  C.  97  ; 
22  W.  B.  663. 

(f>)  J2.  ▼.  Qeering,  20  L.  J.,  M.  C.  216. 

{x)  Marquis  of  Anglesea  t.  Lord  SatherUm,  10  M.  &  W.  238. 
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tion  of  tenants  has  existed  in  each,  and  that  their 
leases  have  been  granted  in  the  same  terms.  In 
«aoh  a  case,  the  usage  which  has  prevailed  in  one 
'paity  and  which  is  therefore  evidence  to  explain  the 
meaning  of  a  grant  there,  is  evidence  to  explain  a 
grant  expressed  in  similar  terms  as  to  any  other  part 
of  the  district  {y) ;  but  the  imity  or  original  identity 
of  the  manors  must  be  clearly  shown,  and  the  mere 
fact  of  their  being  in  the  same  leet,  or  parish,  is  not 
sufficient  (s). 

A  custom  of  trade  may  be  proved  by  showing 
what  is  the  custom  of  the  same  trade  in  a  different 
place.  Thus,  evidence  of  the  custom  of  fisheries  off 
Newfoundland,  is  evidence  of  the  custom  of  similar 
£flherie8  off  the  coast  of  Labrador  {a) :  and  evidence 
of  an  usage  in  the  colonial  market,  under  which  a 
broker  contracting  on  behalf  of  an  undisclosed  prin- 
cipal is  personally  liable  unless  he  discloses  such 
principal  within  three  days  from  the  date  of  the 
contract,  has  been  admitted  as  relevant,  to  show  a 
similar  custom  in  the  fruit  trade  (6).  So,  parish  books 
were  held  to  be  evidence  against  a  member  of  the 
vestry  of  the  practice  of  the  parish,  although  they 
elated  to  proceedings  of  the  vestiy  before  he  became 
«  member  (c). 

When  the  issue  involves  a  question  of  manorial 


(y)  Per  Bayley,  J.,  Sowe  y.  Brenton^  8  B.  &  C.  764. 

(z)  Per  Lord  Abinger,  10  H.  &  W.  23S. 

(a)  Noble  ▼.  Kennaway^  2  Doug.  610. 

\h)  Fle$t  ▼.  Murton,  L.  B.,  7  Q.  B.  126  ;  41  L.  J.,  Q.  B.  49 ;  20 

yr.  E.  97. 

(0)  Cooper  T.  Jfard^  6  G.  B.,  H.  8.  50. 
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right  as  between  a  lord  and  an  adverse  olaimant,. 
evidenoe  of  the  exercise  of  such  right  over  part  of  a 
waste  has  been  held  to  be  evidence  of  title  to  other 
parts  which,  from  their  local  situation,  maybe  deemed 
to  belong  to  it.     Thus,  on  a  question  whether  a  piece 
of  waste  land,  between  a  highway  and  the  plaintifPs 
indosure,  belonged  to  the  plaintiff,  or  to  the  lord  of 
the  manor,  it  was  held  that  the  latter  might  support 
his  claim  by  evidence  of  grants  of  similar  piecea 
between  the  same  road  and  the  indosure  of  other 
persons.    Lord  Denman  said : — *^  If  the  lord  has  a 
right  to  one  piece  of  waste,  it  affords  no  inferenoe^ 
even  the  most  remote,  that  he  has  a  right  to  another 
in  the  same  manor,  although  both  may  be  similarly 
situated  with  respect  to  the  highway.    Assuming^ 
that  all  were  originally  the  property  of  the  same 
person,  as  lord  of  the  manor,  which  is  all  that  the 
fact  of  their  being  in  the  same  manor  proves,  no  pre* 
sumption  arises,  from  his  retaining  one  part  in  hi» 
hands,  that  he  retained  another ;  nor,  if  in  one  part 
of  the  manor  the  lord  has  dedicated  a  portion  of  the 
waste  to  the  use  of  the  public,  and  granted  out  the 
adjoining  land  to  individuals,  does  it  by  any  means- 
follow,  nor  does  it  raise  any  probability,  that  in 
another  part  he  may  not  have  granted  the  whole  out 
to  private  individuals,  and  they  afterwards  have 
dedicated  part  as  a  public*  road ;  but  the  case  is  very 
different  with  regard  to  those  parcels  which,  from 
their  local  situation,  may  be  deemed  part  of  one 
waste  or  common ;  acts  of  ownership,  in  one  part  of 
the  same  field,  are  evidence  of  title  to  the  whole ;  and 
the  like  may  be  said  of  similar  acts  on  part  of  one 
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large  waste  or  oommon"  (tif).  In  all  these  oases  it 
iMrill  be  observed,  that  the  act  between  third  parties, 
-which  has,  nevertheless,  been  received,  has  been  either 
connected  presumptively  with  the  party  who  is  to  be 
affected  by  it,  or  has  been  invested  with  a  primd 
facie  credibility  by  evidence  \i  an  original  unity  of 
nature  or  title.  It  seems  to  be  a  safe  general  rule, 
that  transactions  with  third  parties  are  inadmissible, 
unless  their  privity  or  connection  with  the  party 
against  whom  they  are  tendered  is  first  proved  ex« 
trinsically,  so  as  to  make  such  intermediate  transac-^ 
tions  operate  in  the  nature  of  an  admission  or 
estoppel  (e). 

In  an  action  for  trespass  to  a  several  fishery  in  a 
navigable  tidal  river,  the  defendants  justified  on  thd 
ground  that  the  pubUo  had  the  right  of  fishing.  Ad 
evidence  of  possession  and  user  the  plamtiff  tendered 
{inter  alia)  the  proceedings  and  decree  in  1687  in  a 
•*  possessory  suit "  brought  in  the  Court  of  Chancery 
in  Ireland  by  C.  (the  plaintiff's  predecessor  in  title) 
against  strangers  to  the  present  action,  by  which 
decree  an  injunction  was  awarded  to  quiet  C.  and  his 
undertenants  in  such  possession  of  their  fishing  as 
they  had  at  the  time  of  exhibiting  the  bill,  and  three 
years  before,  to  continue  until  evicted  by  due  course 
of  law,  both  parties  being  at  liberty  to  take  proceed"* 
ings  at  law  against  each  other  for  ascertaining  their 


{d)  Doe  T.  Kemp,  2  Bing.  H.  C.  102;  cf.  Dmdy  t.  Simpson,  18 
C.  B.  831. 

(e)  Per  Hanle  and  Bosanqoet,  JJ.,  Taylor  t.  Farryf  1  H.  &  G. 
614  ;  Peirie  t.  Ifuttal,  11  Ex.  669. 
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titles.  It  was  held,  that,  as  the  decree  was  a  solemn 
and  jBnal  adjudication  and  not  collusiYe,  and  as  it 
could  not  have  been  made  except  upon  proof  of  un- 
broken user  and  enjoyment  for  at  least  three  yean 
before  the  bill,  inconsistent  with  any  actual  exercise 
at  that  time  of  a  publid  right  of  fishing,  the  proceed- 
ings and  decree  were  admissible  (/). 

Evidence  of  good  or  bad  character  is  generally 
iirelevant  and  inadmissible  in  civil  cases,  unless 
character  is  of  the  substance  of  the  issue  (g).  In 
actions  for  seduction,  evidence  of  the  real  plaintifPs 
bad  character  is  admitted  in  reduction  of  damages ; 
but  the  evidence  must  refer  to  a  time  prior  to  that 
when  the  seduction  took  place.  In  divorce  suits  the 
Court  will  receive  evidence  of  adultery  contimitted 
after  the  latest  act  charged  in  the  petition,  to  show 
the  character  and  tendency  of  the  earlier  acts  of 
familiarity  (A). 

In  actions  for  defamation,  evidence  of  the  plain- 
tiff's  general  good  character  is  held  irrelevant,  even 
on  a  plea  of  justification  (i).  In  such  cases,  how- 
ever, the  plaintiff  may  give  in  evidence  any  words, 
as  well  as  any  act,  of  the  defendant,  to  show  the 
malice  or  animtia  of  the  words  which  are  the  subject 
of  the  action  {j) :  but  the  mere  abandonment  of  a 
plea  of  justification  ought  not  to  weigh  with  a  jury, 


(/)  NeiU  ▼.  Duke  of  Dwomhire,  L.  B.,  8  App.  Cm.  136 ;  31 
W.  R.  622. 

is)  Shorn  ▼.  JPaucettj  2  Esp.  663< 

(h)  Boddy  r,  Boddy,  30  L.  J.,  P.  M.  &  A.  23. 
.   (O   Comwatt  ▼.  Riehardmm,  B.  &  H.  305. 

{j)  ^earaon  t.  JAmaitrtj  6  M.  &  G.  700. 
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MrheTe  the  actual  defence  sets  up  only  a  privileged 
oommunication  (k).  Where  the  libel  charged  the 
plaintiff  with  incompetency  as  a  Burveyor,  he  was 
not  allowed  to  travel  out  of  the  record  by  showing 
that  he  had,  at  other  times,  acted  competently  in 
that  capacity  (l). 

The  defendant  in  an  action  for  defamation  can 
give  general  evidence  of  the  plaintifPs  bad  ohaiaoter, 
subject  to  the  provisions  of  Order  36,  r.  37,  of  the 
R.  8.  0.  1883,  which  is  as  follows : — "  In  actions  for 
libel  or  slander,  in  which  the  defendant  does  not  by 
liis  defence  assert  the  truth  of  the  libel  complained  of, 
the  defendant  shall  not  be  entitied  on  the  trial  to 
give  evidence  in  chief,  with  a  view  to  mitigation  of 
damages,  as  to  the  circumstances  under  which  the 
libel  or  slander  was  published,  or  as  to  the  character 
of  the  plaintiff  without  the  leave  of  the  judge,  unless 
seven  days  at  least  before  the  trial  he  furnishes  par- 
ticulars to  the  plaintiS  of  the  matters  as  to  which  he 
intends  to  give  evidence."  Although  general  evidence 
of  reputation  is  admissible,  evidence  of  rumours  and 
suspicions  to  the  same  effect  as  the  defamatory  matter 
oomplained  of  is  not  admissible ;  nor  is  evidence  of 
particular  facts  or  circumstances  tending  to  show  the 
clisposition  of  the  plaintiff  (m). 

The  29th  section  of  the  Patents,  Designs  and  Trade 


{k)  WiUtm  T.  SobiH9on,  7  Q.  B.  68. 
{I)  Brine  y.  Basalgette,  3  Ezoh.  692. 

(m)  8eoU  y.  Sampson,  L.  B.,  8  Q.  B.  D.  491 ;  61  L.  J.,  Q.  B. 
280;  30  W.  B.  641. 
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Marks  Act,  1883  (n),  enacts  that  ^'  (1)  In  an  action 
for  infringement  of  a  patent,  the  plaintiff  mnst 
deliyer  with  his  statement  of  daim,  or  by  order  of 
the  Ootirt  or  the  jndge  at  any  subsequent  time,  par- 
ticulars of  the  breaches  complained  of.  (2)  The  de* 
f  endant  must  deliver  with  his  statement  of  def  enoei 
or  by  order  of  the  Court  or  a  judge  at  any  subse- 
quent time,  particulars  of  any  objections  on  which 
he  relies  in  support  thereof.  (3)  If  the  defendant 
disputes  the  validity  of  the  patent,  the  particulars 
delivered  by  him  must  state  on  what  ground  he 
disputes  it,  and  if  one  of  those  grounds  is  want  of 
novelty,  must  state  the  time  and  place  of  the  previous 
publication  or  user  alleged  by  him.  (4)  At  the 
hearing  no  evidence  shall,  except  by  leave  of  the 
Court  or  a  judge,  be  admitted  in  proof  of  any  alleged 
infringement  or  objection  of  which  particulars  are 
not  so  delivered.  (5)  Particulars  delivered  may  be 
from  time  to  time  amended  by  leave  of  the  Cqurt  or 
a  judge."  Evidence  cannot  be  given  by  a  party  to  an 
infringement  action  of  any  fact  not  referred  to  in  his 
particulars,  although  such  fact  may  have  come  to  his 
knowledge  after  the  delivery  of  his  particulars  (o)« 
His  proper  course  in  such  a  case  is  to  apply  to  amend 
his  particulars.  When,  however,  evidence  is  within 
the  literal  meaning  of  the  words  of  the  particulars^ 
however  general  the  statement,  the  evidence  will  be 
received  at  the  trial  (p). 

—     -  __      _ -^ 

(ft)  46  &  47  Vict.  0.  67. 

(o)  Daw  Y.  EUfft  L.  B.,  1  £q.  88 ;  14  W.  R.  48. 

(p)  Per  PoUock,  G.  B.,  HuU  ▼.  Bollard,  1  H.  &  N.  134. 
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By  the  Eivers  Pollution  Prevention  Act,  1876  {q)^ 
8.  2,  it  is  for  the  purposes  of  the  act  provided  that 
**  In  proving  interference  with  the  due  flow  of  any 
stream,  or  in  proving  the  pollution  of  any  stream^ 
evidence  may  be  given  of  repeated  acts  which,  to- 
gether, causes  such  interference  or  pollution,  al- 
though each  act  taken  by  itself  may  not  be  sufficient 
for  that  purpose." 

In  criminal  cases  the  rule  is  observed  with  the 
utmost  strictness,  that  no  evidence  can  be  admitted 
"which  does  not  tend  directly  to  the  proof,  or  dis- 
proof, of  the  matter  in  issue;  and  therefore,  as  a 
g;en6ral  rule,  evidence  that  a  prisoner  has  conunitted 
a  similar  crime  before,  or  that  he  has  a  disposition 
to  commit  such  crimes,  is  inadmissible  (r).  On  a 
charge  of  burglary  and  larceny  on  a  particular  day, 
evidence  of  a  larceny  in  the  same  house  on  a  pre- 
irious.day  was  rejected  («) ;  and  on  a  charge  of  ob- 
tainii)g  money  under  false  pretences,  evidence  that 
the  prisoner  had  within  a  week  previously  obtained 
another  sum  of  money  under  the  same  false  pretence 
was  rejected  (t).  In  the  last  case  the  question  seems 
to  have  been  as  to  the  prisoner's  authority  to  obtain 
the  money.  If  the  question  had  been  as  to  his  know- 
ledge of  the  falseness  of  the  pretence,  the  decision 
would  doubtless  have  been  different;  for  where  a  man 
was  indicted  for  attempting  to  obtain  an  advance  from 


{q)  39  &  40  Viot.  o.  76. 

(r)  £.  V.  Cole,  1  Phil.  Ev.  608. 

(«)  B.  T.  Vandercamb,  2  Leach,  816. 

(0  S.  T.  Soli,  Bell,  280. 
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a  pawnbroker  by  falsely  assorting  that  a  oertam  rin^ 
oontained  diamonds,  evidenoe  of  a  similar  attempt  two 
days  before  was  held  to  have  been  rightly  admitted  as 
proof  of  his  knowledge  that  the  pretence  was  false  (ti). 
When  the  animm  or  intent  of  an  act  has  to  be  diownt^ 
previous  and  subsequent  conduct  will  be  evidenoe  ol 
it.  Thus,  the  animus  or  intent  in  uttering  counter- 
feit coin  may  be  proved  by  evidence  of  previous 
utterings ;  and  the  possession  alone  of  several  pieces 
of  counterfeit  coin  is  evidenoe  of  guilty  knowledge  (a;). 
On  the  same  principle,  a  woman  being  upon  her  trial 
for  murdering  her  husband  by  means  of  arsenic,  and 
there  being  a  question  whether  she  had  administered 
it  intentionally,  evidence  was  admitted  of  the  subee* 
quent  death  of  two  of  her  children,  and  that  their 
bodies  displayed  the  same  appearances  as  that  of  her 
husband  (y).  Again,  when  several  felonies  are  so 
oonnected  as  to  form  one  transaction,  evidenoe  of  all 
may  be  given  in  order  to  convict  of  one.  Thus, 
where  the  *  indictment  charged  stealing  from  the 
prosecutor's  till,  and  the  evidence  showed  different 
takings,  by  which  the  whole  deficit  was  caused,  it 
was  held  that  the  fact  might  be  shown  by  proof  of 
the  results  of  diiSerent  inspections  of  the  till  (2).  So^ 
in  conspiracies,  since  the  act  of  one  is  in  law  the  act 
of  all,  when  complicity  has  been  proved,  the  aot  of 


(«)  i?.  T.  I^aneU,  L.  R.,  2  C.  C.  E.  128 ;  48  L.  J.,  M.  C.  97  ; 
22  W.  R.  663  ;  of.  S,  ▼.  Moebuch,  D.  &  B.  24. 
(x)  R.  y.  Jarvis,  Dears.  552. 
(y)  JR.  T.  Qeering,  20  L.  J.,  M.  0.  215. 
\z)  E.  Y.  EUU,  6  B.  &  G.  145. 
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oae  conspirator  is  eyidenoe  on  an  indiotment  against 
another. 

The  most  important  exceptions,  however,  to  tho 
last  stated  general  role  arise  under  the  19th  section 
of  the  Prevention  of  Grimes  Act,  1871  (a),  which 
provides,  that  *^  Where  proceedings  are  taken  against 
any  person  for  having  received  goods  knowing  them 
to  be  stolen,  or  for  having  in  his  possession  stolen 
property,  evidence  may  be  given  at  any  stage  of  the 
proceedings  that  there  was  found  in  the  possession 
of  such  person  other  property  stolen  within  the  pre- 
oeding  period  of  twelve  months,  and  such  evidence 
may  be  taken  into  consideration  for  the  purpose  of 
proving  that  such  person  knew  the  property  to  be 
stolen  which  forms  the  subject  of  the  proceedings 
taken  against  him ; "  and  '^  Where  proceedings  are 
taken  against  any  person  for  having  received  goods 
knowing  them  to  be  stolen,  or  for  having  in  his  pos« 
session  stolen  property,  and  evidence  has  been  given 
that  the  stolen  property  has  been  found  in  his  posses^ 
sion,  then  if  such  person  has  within  five  years  imme- 
diately preceding  been  convicted  of  any  offence  involv- 
ing fraud  or  dishonesty,  evidence  of  such  previous  con- 
viction may  be  given  at  any  stage  of  the  proceedings, 
and  may  .be  taken  into  consideration  for  the  purpose 
of  proving  that  the  accused  knew  the  property  which 
-was  proved  to  be  in  his  possession  to  have  been 
stolen ;  provided  that  not  less  than  seven  days'  notice 
shall  have  been  given  to  the  person  accused  that 
proof  is  intended  to  be  given  of  such  previous  convic- 

^  ■  ■  I  ■■■■■»—  ■  I  ■  ■■■■I  I  I       ■  ■     I    ■!■  ■  ■  ■ 

(a)  34  &  36  Viofc.  c.  112. 
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tion ;  and  it  shall  not  be  neoessary  for  the  purposes  of 
this  section  to  charge  in  the  indictment  the  previons 
conviotion  of  the  party  so  accused."  "  Found,''  in 
the  first  part  of  the  section,  means  found  at  the  same 
time  as  the  property  the  subject  of  the  indictment  (&). 
In  larceny,  to  prove  the  identity  of  the  prisoner, 
it  may  be  shown  that  other  goods  not  included  in 
the  indictment,  which  were  stolen  at  the  same  time, 
were  found  in  his  possession ;  and  on  the  same  prin- 
ciple, on  a  trial  for  riot  and  conspiracy,  resolutions 
passed  at  a  meeting,  prior  and  avowedly  preliminary 
to  that  named  in  the  indictment,  were  held  to  be 
relevant  evidence  to  show  the  objects  of  the  second 
meeting ;  and  the  general  conduct  of  the  members  on 
their  way  to  it,  their  military  order  and  threatening 
language  to  people  on  the  road,  were  held  strictly 
relevant  to  show  the  character  of  the  meeting.  On 
the  other  hand,  it  was  held  that  the  defendant  could 
not  go  into  evidence  of  the  conduct  of  the  military 
who  dispersed  the  meeting,  because  that  could  have 
no  bearing  upon  the  intention  and  object  of  the 
assembly,  as  these  must  have  existed  before  the 
dispersion,  and  were  in  their  nature  perfectly  dis- 
tinct from  the  conduct  of  those  who  dispersed  the 
assembly  (c). 


{b)  S.  ▼.  Carter,  L.  B.,  12  Q.  B.  D.  522 ;  63  L.  J.,  H.  C.  96 ; 
32  W.  R.  663. 

{c)  R,  T.  Hunt^  8  B.  &  Aid.  666. 
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CHAPTER  VI. 
depositions- 
Depositions  are  at  common  law  seoondary  evidenoe, 
and  inadmissible  where  the  original  witness  oan  be 
produoed;  but  they  are  admissible  in  certain  cases, 
and  subject  to  certain  restrictions,  when  he  cannot 
be  produced.  The  principle  of  this  exclusion  in  the 
first  instance  rests  on  the  hearsay  nature  of  such 
evidence,  and  the  prejudice  to  the  adverse  party  who 
loses  the  benefit  of  his  cross-examination.  They 
were  absolutely  and  uniyersally  inadmissible  at  com- 
mon law  when  the  adverse  party  had  no  opportunity 
of  controlling  and  explaining  the  evidence  at  the 
time  of  deposition,  by  cross-examining  the  deponent ; 
but  where  he  had  such  an  opportunity,  he  was  (and  is, 
in  certain  instances),  where  public  policy  recommends 
such  a  course,  affected  by  such  testimony  of  an  absent 
witness. 

A  deposition  to  be  in  any  case  admissible  must 
refer  to  the  same  parties,  or  their  privies,  and  there 
must  be  the  same  substantial  issue  (a).  It  is  on  this 
principle  that  the  evidence  of  a  witness  in  a  former 
action  may,  after  his  death,  be  read  in  a  subsequent 
action  {b) ;  and  in  criminal  cases,  a  deposition  taken 

(tf)  Marffon  v.  JftehoU,  L.  R.,  2  0.  P.  117 ;  86  L.  J.,  0.  P.  86 ; 
16W.  R.  110. 
[h)  Wright  y.  Tathamf  1  A.  &  E.  3. 
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on  one  oliarge  oannot  be  read  on  another  charge. 
It  is,  however,  sufficient  that  the  charges  should  be 
substantially  identical,  or  so  connected  as  to  create  a 
reasonable  presumption  that  the  prisoner's  mind,  at 
the  time  of  the  first  charge,  was  sufficiently  directed 
to  the  matters  which  form  the  substance  of  the 
subsequent  charge.  Thus,  where  the  prisoner  waa 
charged  before  magistrates  with  wounding  A.  with 
intent  to  do  her  some  grievous  bodily  harm,  and  was 
afterwards  indicted  for  wounding  A.,  A.'s  deposition 
on  the  original  charge  was  received  on  the  subsequent 
charge,  because  the  prisoner  had  had  necessarily  full 
opportunity  of  cross-examining  A.  {c). 

Where  the  deposition  is  received,  it  operates  as  a 
complete  substitution  for  the  evidence  of  the  witness ; 
but  if  it  is  wanting  in  any  statutory  formalities,  as» 
if  it  is  not  signed  by  the  magistrate  or  coroner  {d)y 
or  if  it  contains  hearsay,  such  as  a  letter  purporting 
to  have  been  written  by  the  deponent  but  not  pro- 
duced, the  deposition  will,  in  the  former  case,  be 
wholly  inadmissible,  and  in  the  latter  case,  the  part 
purporting  to  recite  the  letter  must  be  omitted  {e). 

We  proceed  to  consider  first,  as  being  of  the  chief 
jn»otical  importance, — 

DBPOSITIONS  IN  CRIMINAL  CA8BS. 

At  conmion  law,  depositions  taken  in  the  presence 
of  a  prisoner  before  a  magistrate,  and  signed  by  the 


{e)  B,  T.  B$$9ton,  Deam.  406. 

(d)  It.  ▼.  England,  2  Leaoh,  770. 

{€)  Titftm  y.  Whitmore,  12  A.  &  £.  870. 
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latter,  were  generally  eyidenoe  against  the  prisoner 
•on  his  trial  if  it  appeared  that  he  had  had  an  oppor« 
tonitj  of  oross-examimng  the  witness,  and  that  the 
witness  at  the  time  of  trial  was  either  dead,  or 
permanently  nnable  to  travel,  owing  to  illness,  or 
that  he  had  been  kept  out  of  the  way  by  the  prisoner, 
or  by  some  one  on  the  prisoner's  behalf,  in  order  to 
prevent  him  from  giving  evidence. 

The  admissibility  of  these  depositions  is  now  sub- 
ject to  the  11  &  12  Vict.  c.  42,  s.  17,  by  which  it  is 
enacted,  that  in  all  cases  where  any  person  shall  be 
eharged  before  any  justice  of  the  peace  with  any  in-» 
dictable  offence,  **  such  justice  or  justices,  before  he 
or  they  shall  commit  such  accused  person  to  prison 
for  trial,  or  before  he  or  they  shall  admit  him  to 
bail,  shall,  in  the  presence  of  such  accused  person, 
who  shall  be  at  liberty  to  put  questions  to  any  wit- 
ness produced  against  him,  take  the  statement  on 
oath  or  affirmation  of  those  who  shall  know  the  facts 
and  circumstances  of  the  case,  and  shall  put  the 
same  into  writing;  and  such  depositions  shall  be 
read  over  to  and  signed  respectively  by  the  witnesses 
who  shall  have  been  so  examined,  and  shall  be 
signed  also  by  the  justice  or  justices  taking  the 
aame ;  and  the  justice  or  justices  before  whom  any 
such  witness  shall  appear  to  be  examined  as  afore- 
said shall,  before  such  witness  be  examined,  ad- 
minister to  such  witness  the  usual  oath  or  affirma- 
tion, which  such  justice  or  justices  shall  have  full 
jpower  and  authority  to  do ;  and  if  upon  the  trial  of 
the  person  so  accused  as  first  aforesaid  it  shall  be 
proved,  by  the  oath  or  affirmation  of  any  credible 

p.  N  N 
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witness,  that  any  person,  whose  deposition  shall 
have  been  taken  as  aforesaid,  is  dead,  or  so  ill  as  not 
to  be  able  to  travel ;  and  if,  also,  it  be  proved  that 
such  deposition  was  taken  in  the  presence  of  the 
person  so  accused,  and  that  he  or  his  oounsel  or 
attorney  had  a  full  opportunity  of  Gross-examining  the 
witness,  then,  if  such  deposition  purport  to  be  signed 
by  the  justice  by  or  before  whom  the  same  purports 
to  have  been  taken,  it  shall  be  lawful  to  read  such 
deposition  as  evidence  in  such  prosecution,  without 
further  proof  thereof,  unless  it  shall  be  proved  that 
such  deposition  was  not  in  fact  signed  by  the  justice 
purporting  to  sign  the  same." 

Before  a  deposition  can  be  received  under  this 
section  it  must  therefore  appear— 

1.  That  it  was  taken  in  the  presence  of  the 
magistrate  and  of  the  prisoner  (/),  and  that  the 
latter  either  cross-examined,  or  had  an  opportunity 
of  cross-examining,  the  deponent. 

2.  That  it  has  been  signed  by  the  witness  and  also 
by  the  magistrate.  The  christian  name  of  the  wit- 
ness may  be  proved  by  any  one  who  saw  the  witness 

sign  (^).      ^ 

3.  That  it  was  made  on  oath  by  the  witness,  or  on 

affirmation,  in  such  cases  only  in  which  an  affirmation 
is  allowed. 

4.  That  the  deponent  is  either  dead,  or  so  ill  as 
not  to  be  able  to  travel. 

Only  the  first  and  last  of  these  conditions  is  re- 


(/)  JR.  T,  WattSy  L.  k  0.  339. 

{g)  R,  V.  Foote,  26  L.  J.,  M.  C.  79. 
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quired  to  "be  distmctly  proved,  and  the  lost  is  usually 
proved  first.  The  signatures,  purporting  to  be  au- 
thentic, are  presumed  to  be  so  until  proved  to  be 
otherwise ;  and  the  deposition  is  declared  on  the  face 
of  it  to  be  taken  on  oath.  It  is  not  enough  to  show 
that  the  deposition  purports  to  be  signed  by  the 
magistrate,  but  it  must  also  be  shown  affirmatively 
by  the  prosecutor  that  the  deposition  was  taken  in 
the  presence  of  the  prisoner,  and  that  he  or  his 
counsel  or  attorney  had  a  full  opportimity  of  cross- 
examining  the  witness ;  and  when  the  prisoner  is 
not  attended  by  coimsel  or  attorney,  it  ought  also  to 
appear  that  the  magistrate  had  asked  him  whether 
he  would  like  to  cross-examine,  and  that  he  had 
allowed  the  prisoner  sufficient  time  to  consider 
what  questions  he  would  put  {h). 

As  to  the  last  condition,  it  is  to  be  observed  that 
it  does  not  contain  all  the  circumstances  in  which  a 
deposition  is  generally  admissible.  Thus,  before  the 
statute,  the  deposition  was  received  at  conmion  law, 
not  merely  on  proof  that  the  deponent  was  either 
dead,  or  so  ill  as  to  be  unable  to  travel,  but  if  he 
•was  proved  to  have  become  permanently  insane  («), 
or  to  be  actually  insane  at  the  time  of  trial  with  a 
possibility  of  recovery  (A;).  It  neither  was  nor  is 
necessary  to  show  that  the  illness  under  which  a 
deponent  is  suffering  is  of  a  permanent,  or  of  more 
than  a  temporary,  nature ;  but  where  the  illness  of 


(h)  Per  Piatt,  B.,  S.  v.  Day,  19  L.  T.  36. 
(»)  JS,  T.  JEristceUy  3  T.  R.  707. 
(k)  B,  T.  Marahali,  C.  &  M.  147. 
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ihe  witness  is  proved  not  to  be  serious,  the  judge 
may  and  will^  in  liis  discretiony  postpone  the  trial 
nntil  he  has  lecovered ;  and  this  is  the  proper  course 
whenever  such  postponement  does  not  clearly  dash 
with  public  convenience. 

The  illness  must  be  real  and  serious,  and  there 
must  either  be  a  physical  incapability  of  locomotion, 
or  a  probability  that  it  might  dangerously  affect  the 
witness's  health  (/).  It  is  desirable,  when  it  is 
possible,  to  prove  this  fact  by  a  medical  attendant, 
but  it  may  be  proved  by  any  one  who  has  seen  and 
examined  the  deponent  recently.  The  court  will 
inquire  scrupulously  and  even  suspiciously  into  all 
these  ciroumstanoes  before  receiving  the  deposition ; 
and  will  reject  it  when  the  alleged  illness  appears  to 
be  not  dangerous  or  serious  enough  to  excuse  the 
absence  of  the  deponent.  It  is  for  the  court,  in  its 
discretion,  to  determine  whether  the  alleged  illness 
brings  the  case  within  the  act  of  parliament  (m). 
Pregnancy  may  or  may  not  be  a  source  of  such 
illness  (n),  Where  a  witness  had  had  an  attack  of 
paralysis,  his  deposition  was  read,  although  it  would 
not  have  endangered  his  life  to  come  into  court.  In 
that  case,  however,  the  deponent  could  neither  hear 
nor  speak  (o).  The  fact  that  a  female  witness  was 
seventy-four  years  of  age,  and  nervous,  and  (in  the 
opinion  of  a  medical  witness)  likely  to  faint  under 


(/)  JR.  ▼.  JDfly,  19  L.  T.  36. 
(m)  £.  y.  Stephenson,  L.  &  G.  169. 
(»)  J2.  V.  Welling*,  26  W.  R.  692. 
\o)  E,  T.  Cockburn,  D.  &  B.  202. 
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oross-ezaminationy  has  been  held  not  to  amoxmt  to 
finch  inability  to  travel  as  to  make  her  deposition 
admissible  (p). 

It  is  also  settled  that,  as  before  11  &  12  Yict« 
€.  42,  a  deposition  will  be  received  if  the  deponent 
is  proved  to  have  been  kept  out  of  the  way  and  pre- 
vented from  appearing  at  the  trial  by  the  act  of  the 
prisoncTi  or  by  collusion  with  him  or  his  friends  (q). 
This  was  expressly  decided  in  B.  v.  Scaife  (r),  where 
the  deponent  was  kept  out  of  the  way  by  the  prisoner's 
agents ;  but  it  is  necessary  to  create  by  evidence  a 
reasonable  presumption  that  the  prisoner's  agents 
have  been  authorized  or  sanctioned  by  him  to  pro- 
cure the  absence  of  the  witness.  In  such  a  case 
the  deposition  is  evidence  only  against  the  prisoner 
who  procured  the  absence  of  the  deponent,  and  not 
against  other  prisoners  in  the  same  indictment  who 
are  not  implicated  in  the  collusion  (s).  Unless  the 
absence  of  the  witness  is  accounted  for  in  some  one 
of  these  ways,  his*  deposition  cannot  be  received, 
because  it  will  retain  all  its  original  and  unsatis- 
factory incidents  as  hearsay  evidence.  When  the 
deponent  is  in  a  foreign  country,  his  deposition  can- 
not be  read  (^). 

Before  the  statute  it  was  usual  for  the  magistrate 
to  sign  each  deposition;   but  in  one  case,  where 


(p)  R.  T.  FarreU,  L.  R.,  2  C.  C.  R.  116  ;  43  L.  J.,  M.  C.  94 ; 
22  W.  R.  678. 

(q)  It.  T.  Gutteridgfiy  9  C.  &  P.  471. 
(r)  It.  T.  Seaifi,  2  Denison,  281. 
(«)  Ibid. 
(/)  R,  T.  Aiutin^  DeaxB.  612. 


650  LAW  OF  EVIDENCE. 

the  deposition  of  a  deoeased  witness  stood  first  on 
the  same  sheet  of  paper  with  the  depositions  of  two 
other  witnesses,  and  the  magistrate's  signature  was 
at  the  end  only  of  the  last  deposition,  but  was  not 
in  terms  confined  to  it,  Coleridge,  J.,  after  con* 
f  erring  with  Lord  Abinger,  received  the  first  depo- 
sition, but  with  the  remark  that  it  would  have  been 
bad  in  an  affidavit  (w).  It  seems,  however,  to  have 
been  the  impression  of  the  learned  judge  in  this  case, 
that  each  deposition  ought,  strictly,  to  be  separately 
signed  by  the  committing  magistrate ;  and  the  lan- 
guage of  the  17th  section  of  11  &  12  Vict.  c.  42, 
appears  to  point  out  distinctly  that  such  is  the  correct 
practice ;  for  it  declares  the  deposition  to  be  admis- 
sible "  if  such  deposition  purport  to  be  signed  by  the 
justice,"  and  that  it  shall  be  inadmissible  if  ^4t  shall 
be  proved  that  such  deposition  was  not  in  fact  signed 
by  the  justice  purporting  to  sign  the  same."  As 
^^  deposition"  is  here  used  in  the  singular,  and  applies 
only  to  the  separate  statement  of  the  deoeased  or 
absent  witness,  and  not  to  the  aggregate  mass  of 
the  distinct  sheets  of  the  whole  depositions,  it  would 
seem  that,  according  to  the  manifest  words  of  the 
section,  if  the  deposition  of  a  deceased  or  absent 
witness  is  not  signed  by  the  magistrate  at  the  foot 
of  such  statement,  although  it  might  be  used  for 
purposes  of  contradicting  the  evidence,  or  refreshing 
the  memory  of  a  present  witness,  it  would  not,  in 
any  case,  be  evidence  in  his  absence  against  a 
prisoner.    This  is  clearly  also  the  justice  of  the 

(w)  M.  T.  OMbome,  8  G.  &  P.  113. 
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case;    for  depositions,  as  being  in  the  nature  of 
hearsay,  and  as  tending  to  affect  the  liberty  of  the 
subject,  in  opposition  to  the  principle  which  entitles 
every  man  to  be  confronted  by  his  accuser,  ought 
clearly  to  be  received,  if  at  all,  only  when  every 
legal  formality hasbeen  observed,  and  when,  especially, 
the  signature  of  the  magistrate,  countersigning  and 
following  immediately  on  that  of  the  witness,  may 
be  presumed  to  afford  a  reasonable  guarantee  that 
the  written  deposition  corresponds  exactly  with  the 
verbal  statement.    Such  a  guarantee  of  accuracy  is 
clearly  of  a  far  higher  nature  than  that  which  is 
contained  in  a  single  signature  at  the  end  of  the 
whole  depositions  of  numerous  witnesses  contained 
on  separate  sheets  which  have  no  necessary  connec- 
tion.    After  the  passing  of  the  statute,  it  was  the 
ordinary  practice  for  the  committing  magistrates  to 
sign  the  depositions  of  each  witness ;  but  this  is  now 
unnecessary,  for  it  has  been  expressly  decided  that 
it  is  sufficient  if  the  signature  or  signatures  be  placed 
at  the  end  of  the  depositions,  even  though  they  are 
written  on  different  sheets  of  paper,  which  are  only 
connected  by  a  pin  (a?).     The  depositions  must  be 
taken  in  the  presence  both  of  the  magistrate  and  of 
the  prisoner  ( y) ;  and  nothing  should  be  returned 
as  a  deposition    against   the   prisoner  unless   the 
prisoner  had  an  opportunity  of  knowing  what  was 
said,   and  an  opportunity  of  cross-examining  the 
persons  making  the  deposition. 

■  («)  JJ.  y.  barker,  L.  R.,  1  0.  C.  B.  226 ;  39  L,  J.,  M.  C.  60 ; 
18  W.  R.  353. 
(y)  i?.  ▼.  WatU^  L.  &  C.  339. 
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The  6th  section  of  the  30  &  31  Vict-  c.  35,  pro- 
viding for  eases  of  witnesses  dangerously  ill   and 
unable  to  travel,  enacts,  that  "  whenever  it  shall  ap- 
pear to  the  satisfaction  of  any  justice  of  the  peaco 
that  any  person  dangerously  ill,  and,  in  the  opinion 
of  some  registered  medical  practitioner,  not  likely  to 
recover  from  such  illness,  is  able  and  willing  to  give 
material  information  relating  to  any  indictable  of-^ 
fence,  or  relating  to  any  person  accused  of  any  such 
offence,  and  it  shall  not  be  practicable  for  any  justice 
or  justices  of  the  peace  to  take  an  examination  or 
deposition  (in  accordance  with  the  provisions  of  the 
act  11  &  12  Yict.  c.  42,  s.  17)  of  the  person  so  being 
ill,  it  shall  be  lawful  for  the  said  justice  to  take  in 
writing  the  statement  on  oath  or  aflirmation  of  such 
person  so  being  ill,  and  such  justice  shall  thereupon 
subscribe  the  same,  and  shall  add  thereto,  by  way  of 
caption,  a  statement  of  his  reason  for  taking  the 
same,  and  of  the  day  and  place  when  and  where  th& 
same  was  taken,  and  of  the  names  of  the  persons  (if 
any)  present  at  the  taking  thereof ;  and  if  the  same 
shall  relate  to  any  indictable  offence  for  which  any 
accused  person  is  already  committed  or  bailed  ta 
appear  for  trial,  shall  transmit  the  same,  with  the 
said  addition,  to  the  proper  officer  of  the  court  for 
trial  at  which  such  accused  person  shall  have  been  so. 
committed  or  bailed ;  and  in  all  other  cases  he  shall 
transmit  the  same  to  the  clerk  of  the  peace  of  the 
county,  division,  city  or  borough  in  which  he  ahalL 
have  taken  the  same,  who  is  hereby  required  to  pre- 
serve the  same,  and  file  it  if  needed ;  and  if  after- 
wards, upon  the  trial  of  any  offender  or  offence  tc 
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which  the  same  may  relate,  the  person  who  made  the 
same  statement  shall  be  proved  to  be  dead,  or  if  it 
shall  be  proved  that  there  is  no  reasonable  probability 
that  such  person  will  ever  be  able  to  travel  or  give 
evidence,  it  shall  be  lawful  to  read  such  statement  in 
evidence,  either  for  or  against  the  accmedy  without 
further  proof  thereof,  if  the  same  purports  to  be 
signed  by  the  justice  by  or  before  whom  it  purports 
to  be  taken,  and  provided  it  be  proved  to  the  satis- 
faction of  the  court  that  reasonable  notice  of  the  in- 
tention to  take  such  statement  has  been  served  upon 
the  person  {whether  prosecutor  or  accused)  against 
whom  it  is  proposed  to  be  read  in  evidence,  and 
that  such  person,  or  his  counsel  or  attorney,  had  or 
might  have  had,  had  he  chosen  to  be  present,  a  full 
opportunity  of  cross-examining  the  deceased  person 
who  made  the  same.  The  7th  section  provides  that^ 
when  a  prisoner  in  actual  custody  has  served  or  re- 
ceived notice  of  intention  to  take  a  statement  in  the 
maimer  mentioned,  he  or  she  may  be  brought  up  in 
custody  to  hear  the  statement  taken. 

If  the  depositions  are  lost  without  fraud  or  gross 
negligence  before  trial,  and  cannot  be  found  after 
diligent  search,  they  may  be  proved  by  a  copy  pro- 
duced and  certified  by  the  magistrate's  clerk  (2) ;  and, 
probably,  under  14  &  16  Vict.  c.  99,  s.  14,  any  duly 
examined  copy  would  be  admissible.  Every  deposi- 
tion against  a  prisoner  ought  to  be  taken  down  in 
writing,  whether  any  case  is  made  out  or  not ;  and 
Jervis,  0.  J.,  has  declared  it  to  be  "a  practice  quite 

(«)  £.  T.  SheUard,  9  C.  &  P.  277. 
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illegal  and  highly  improper"  not  to  take  down  in 
writing  every  such  deposition.  Accordingly,  the 
court  will  require  distinct  evidence  that  it  has  not 
heen  so  taken  down,  before  it  will  admit  secondary 
parol  evidence  of  anything  that  was  said  on  an 
examination  before  a  magistrate  (a). 

The  prisoner's  statement  will  be  limited,  as  to  its 
admissibility  in  the  first  instance,  by  the  principles 
laid  down  in  the  chapter  on  Confessions,  and  the 
statutory  provisions  which  are  there  mentioned  (ft). 
A  voluntary  statement  made  by  a  prisoner  before  a 
magistrate  ought  to  be  reduced  into  writing,  and 
read  as  evidence  against  or  for  him  by  the  counsel  for 
the  prosecution  at  the  trial.  It  is  desirable,  bat  not 
necessary,  that  the  prisoner  should  sign  the  state- 
ment ;  and  it  is  said  not  to  be  necessary  that  the 
magistrate  should  sign  it,  if  the  prisoner  signs  or 
admits  the  statement  to  be  true  when  it  is  read  over 
to  him ;  but  a  statement  not  signed  by  the  magis- 
trate, and  neither  signed  nor  admitted  by  the  prisoner, 
is  clearly  inadmissible  (e).  If  it  is  clearly  proved 
that  the  prisoner  made  a  statement  before  the  magis- 
trate which  was  not  taken  down  in  writing,  it  may  be 
proved  by  any  one  who  heard  it  ((/). 

A  prisoner's  statement  is  only  evidence  against 
himself,  and  not  against  others  who  are  implicated 
in  the  same  charge  {e) .    It  has  been  held  that  a  state* 

(a)  Farsona  y.  Brown,  8  G.  ft  K.  296. 
{b)  Supra,  p.  303. 
(e)  Latnbe*i  cote,  2  Leach,  625. 
{d)  B.  y.  Jacobs,  1  Leaoh,  309. 
(#)  £.  y.  Appleby,  3  Stark.  83. 
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xnent  will  not  be  inadmissible  because  a  magistrate 
has  not  given  the  prisoner  the  statutory  caution  that 
he  has  nothing  to  hope  from  any  promise  of  favour, 
or  to  fear  from  any  threat  of  punishment  (/). 

The  Srd  section  of  30  &  31  Vict.  c.  35,  provides, 
that  if  an  accused  person  calls,  or  desires  to  call, 
witnesses,  the  "  justice  or  justices  shaU,  in  the  pre- 
sence of  such  accused  person,  take  the  statement  on 
oath  or  affirmation,  both  examination  and  cross- 
oxamination,  of  those  who  shall  be  called  as  witnesses 
by  such  accused  person,  and  who  shall  know  any- 
thing relating  to  the  facts  and  circumstances  of  the 
case,  or  anything  tending  to  prove  the  innocence  of 
such  accused  person,  and  shall  put  the  same  into 
writing ;  and  such  depositions  of  such  witnesses  shall 
be  read  over  to  and  signed  by  the  witnesses  who 
have  been  so  examined,  and  signed  also  by  the  justice 
or  justices  taking  the  same,  and  transmitted  in  due 
course  of  law  with  the  depositions." 


DEPOSITIONS  BEFORE  CORONERS. 

These  are  not  within  the  11  &  12  Yict.  o.  42,  but 
are  practically  admissible  under  similar  restrictions. 
It  is  not  necessary  that  they  should  have  been  taken 
in  the  presence  of  the  prisoner  (g) ;  but  they  must 
be  signed  by  the  coroner,  and  the  handwriting  must 
be  proved  (A). 

(/)  JR.  V.  Sansorndf  1  Den.  646. 

Iff)  BuU.  N.  P.  248. 

(A)  M.  Y,  England^  2  Leach,  770. 
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A  coroner's  inquisition  is  admissible  between  third 
parties  to  show  that  there  has  been  such  a  judicial 
inquiry  into  the  matters  to  which  it  refers  (t).  Such 
an  inquisition  will  not  be  inadmissible  in  cases  of 
murder  or  manslaughter,  under  the  6  &  7  Vict.  c.  83, 
as  being  written  on  paper  and  not  on  parchment  (A-). 


DEPosrriONs  in  civil  cases. 

Before  considering  the  present  practice  under 
Order  37,  it  may  be  desirable  to  notice  briefly  what 
was  the  practice  before  the  Judicature  Acts. 

The  practice,  so  far  as  the  Court  of  Chancery  was 
concerned,  was  that  provided  by  the  15  &  16  Vict. 
0.  86,  s.  28,  and  the  11th  rule  of  the  Order  of  the 
6th  of  February,  1861  (which  was  made  in  pur- 
suance of  that  act,  and  of  23  &  24  Vict.  c.  128). 
The  act  provided,  that  "  the  mode  of  examining  wit- 
nesses in  the  said  court,  and  all  the  practice  of  the 
said  court  in  relation  thereto,  so  far  as  such  practice 
shall  be  inconsistent  with  the  mode  hereinafter  pre- 
scribed of  examining  such  witnesses,  and  the  prac- 
tice in  relation  thereto,  shall,  from  and  after  the 
time  appointed  for  the  commencement  of  this  act,, 
be  abolished:  provided  always,  that  the  court  may^ 
if  it  shall  think  fit,  order  any  particular  witness  or 
witnesses  out  of  the  jurisdiction  of  the  said  court 
to  be  examined  upon  interrogatories  in  the  mode  now 


(»)  JB.  V.  Gregory,  16  L.  J.,  M.  C.  38. 
(*)  Ibid. 
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practised  in  the  said  co\irt,  and  that  with  respect  to 
such  witness  or  witnesses  the  practice  of  the  3aid 
court  in  relation  to  the  examination  of  witnesses 
shall  continue  in  full  force,  save  only  so  far  as  the 
same  may  he  varied  by  any  general  order  of  the 
Lord  Chancellor  in  that  behalf,  or  by  any  order  of 
the  court  with  reference  to  any  particular  case. 
The  Order  provided,  that  "  Notwithstanding  any  of 
these  roles  the  court  or  the  judge  in  chambers 
may  direct  that  the  oral  examination  and  cross-* 
examination  of  any  witness  (whether  a  party  or  not), 
or  the  cross-examination  of  any  person  who  has  been 
examined  ex  parte  before  an  examiner,  or  made  an 
affidavit,  shall  be  taken  before  an  examiner  of  the 
court  or  a  special  examiner  in  the  manner  prescribed 
by  the  statute  16  &  16  Vict.  c.  86,  as  if  these  rules 
had  not  been  made,  in  case  it  shall  appear  to  the 
judge  that  owing  to  the  age,  infirmity  or  absence  out 
of  the  jurisdiction  of  such  witness  or  person,  or  for 
any  other  cause  which  to  the  judge  shall  appear 
sufficient,  it  is  expedient  that  such  direction  should 
be  given.  Such  direction  may  be  obtained  on  appli- 
cation to  the  court  or  the  judge  in  chambers  on 
notice."  In  practice,  all  examinations  of  witnesses 
who  were  old,  ill,  or  out  of  the  jurisdiction  were  taken 
before  examiners. 

At  common  law,  whenever  a  witness  was  beyond 
the  jurisdiction  of  the  courts,  or  likely  to  be  so  at  the 
time  of  trial,  or  when  he  was  likely  to  be  unable  to 
attend  the  trial,  owing  to  approaching  dissolution,  or 
permanent  infirmity,  the  courts  had  power  to  grant 
a  commission  to  examine  such  witness,  either  in  Gbeat 
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Britam  or  abroad,  at  any  time  after  the  oommence- 
ment  of  the  action  (/) ;  and  to  permit  his  written 
deposition,  as  certified  by  the  commissioner,  to  be 
read  in  evidence  at  the  trial,  on  proof  that  the  depo- 
nent was  at  that  time  beyond  the  jurisdiction  of  the 
court,  or  dead,  or  unable  from  permanent  sickness, 
or  other  permanent  infirmity,  to  attend  the  trial. 

The  foundation  of  this  privilege  was  the  40th  sec- 
tion of  13  Geo.  3,  0.  63,  which  permitted  the  prose- 
cutor  or  defendant,  in  all  indictments  or  informations 
for  offences  committed  in  India,  to  apply  for  and 
obtain  a  writ  of  mandarmM  to  the  superior  judges  in 
India,  directing  them  to  take,  in  due  form  of  law, 
the  statements  of  witnesses  within  their  jurisdiction 
concerning  the  offence;  and  to  return  them  in  the 
form  of  signed  and  sealed  depositions  to  the  King's 
Bench.  A  similar  privilege  was,  by  sect.  44,  given 
in  actions  and  suits  commenced  in  England.  The 
1  Will.  4,  c.  22,  taking  this  act  as  its  basis,  extended 
its  provisions  substantially  ^^  to  all  colonies,  lalft^n^lfr, 
plantations,  and  places  under  the  dominion  of  bis 
Majesty  in  foreign  parts,  and  to  the  judges  of  the 
several  courts  therein,  and  to  all  actions  depend- 
ing  in  any  of  his  Majesty's  eourts  at  Westminster, 
in  what  place  or  country  soever  the  cause  of  action 
may  have  arisen,  and  whether  the  same  may  have 
arisen  within  the  jurisdiction  of  the  court,  to  the 
judges  whereof  the  writ  of  commission  may  be  di- 
rected, or  elsewhere.  By  the  second  section  the 
colonial  judges  are  empowered  to  enforce  the  attend- 


(/)  Fjfnney  y.  BeatUtf,  17  Q.  B.  86. 
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anoe  of  witnesses  in  suoh  cases  in  the  same  way  as 
if  the  action  of  suit  had  arisen  within  their  jurisdic- 
tion.     The  4th  section    empowers  the   courts  at 
Westminster,  "and  the  several  judges  thereof,  in 
every  action  depending  in  such  court,  upon  the  ap- 
plication of  any  of  the  parties  to  such  suit,  to  order 
the  examination  on  oath,  upon  interrogatories  or 
otherwise,  before  the  master  or  prothonotary  of  the 
said  court,  or  other  person  or  persons  to  be  named 
in  such  order,  of  any  witnesses  within  the  jurisdiction 
of  the  court  where  the  action  shall  be  depending ;  or 
to  order  a  commission  to  issue  for  the  examination 
of  witnesses  on  oath  at  any  place  or  places  out  of 
such  juzisdiction  or  otherwise ;  and  by  the  same,  or 
any  subsequent  order  or  orders,  to  give  all  such  direct 
tions  touching  the  time,  place,  and  manner  of  such 
examination,  as  well  within  the  jurisdiction  of  the 
court  wherein  the  action  shall  be  depending  as  with- 
out, and  all  other  matters  connected  with  such  exs,^ 
znination  as  may  appear  reasonable  and  just."    By 
sect.   5,  witnesses  within  the  jurisdiction  may,  by 
order  of  the  court  or  of  a  judge,  be  summoned  to 
attend  the  commission,  and  be  attached  for  non-at- 
tendance.   By  sect.  7,  the  commissioner  is  autho- 
rized to  administer  an  oath  to  the  witness,  or  an 
affirmation  in  cases  where  the  law  permits  it  in  sub- 
stitution ;  and  the  witness  is  subjected  to  the  penalties 
of  perjury  for  giving  evidence  falsely  (see  also  6  &  7 
Vict.  c.  83,  s.  6).    Sect.  10  enacts  as  follows :  "  That 
no  examination  or  deposition  to  be  taken  by  virtue 
of  this  act  shall  be  read  in  evidence  at  any  trial 
without  the  consent  of  the  party  against  whom  the 
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same  may  be  offered,  unless  it  shall  appear  to  the 
satisfaction  of  the  judge  that  the  examinant"  {query 
examinee)  ^^or  deponent  is  beyond  the  juiisdictian 
of  the  court,  or  dead,  or  unable  from  perman^it 
sickness,  or  other  permanent  infirmity,  to  attend  the 
trial ;  in  all  or  any  of  which  oases  the  examinations 
and  depositions,  certified  under  the  hand  of  the  com- 
missioners, master,  prothonotary,  or  other  person 
taking  the  same,  shall  and  may,  without  proof  of 
signature  to  such  certificate,  be  received  and  read  in 
evidence,  saving  all  just  exceptions.''  It  should  be 
observed  that  the  3rd,  4th,  6th,  8th,  9th,  10th  and 
11th  sections  of  this  act  are  repealed  by  46  &  47 
Vict.  c.  49.  The  following  points  were  decided  in 
connection  with  the  enactments  above  referred  to  :-^ 
The  sickness  need  not  necessarily  be  incurable,  but 
only  so  far  permanent  as  to  be  likely  to  last  beyond 
the  trial;  and  the  decision  of  the  judge  as  to  the 
deponent's  inability  to  attend  the  trial  was  subject 
to  review  by  the  court;  but  the  court  would  not 
interfere  unless  they  were  satisfied  that  the  judge 
had  been  misled  by  misrepresentations  or  that  in-> 
justice  was  likely  to  be  done  {m),  A  commis- 
sion might  issue  to  any  one  whom  the  court  might 
appoint,  even  to  a  foreign  court  or  the  judges  of 
a  foreign  court,  if  such  judges  were  willing  to 
act  (n) ;  and  it  would  be  no  objection  to  the  oom- 
nussion  issuing,  that  it  appeared  that  they  would 


(m)  Duke  of  Beaufort  v.  Crawshay,  L.  R.,  1  C.  P.  699. 
(»)  Fiwher  ▼.  Sztaray,  E.  B.  &  E.  321.    Now,  however,  tiie 
practioe  is  to  usue  a  letter  of  requeet,  infra,  p.  666. 
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'examine  the  witnesses  on  principles  not  reoognized 
l>y  the  English  law  of  evidence ;  but  if  it  appeared 
«t  the  trial,  either  on  the  face  of  the  depositions,  or 
irom  extrinsic  evidence,  that  inadmissible  statements, 
hearsay  for  instance,  had  been  received  by  the  com- 
missioners, the  whole  depositions  would  be  rejected ; 
-or,  at  all  events,  such  portions  as  were  inadmissible 
iiocording  to  the  English  law  (o).  The  court  had 
a  discretion  to  receive  parts  of  a  deposition  and 
to  reject  other  parts  which  appeared  either  to  have 
been  elicited  by  leading  questions  or  to  be  otherwise 
-objectionable  (p).  The  court  would  not  grant  a 
commission  to  examine  witnesses  in  a  hostile  country, 
although  there  might  be  an  open  communication  with 
it  (q).  The  party  to  be  prejudiced  by  the  deposi- 
tion must  have  had  an  opportunity  of  being  present 
at  the  examination,  and  of  cross-examining  the  wit- 
ness (r),  and  he  must  have  formal  notice  that  the 
-commission  was  to  be  applied  for  or  issued  (s) ;  but 
the  opposite  party  was  allowed  to  put  in  the  deposi- 
tions, as  the  witnesses  were  examined  as  much  for 
one  side  as  the  other  {t).  The  depositions  could  not 
be  read  if  the  deponent  was  in  the  country,  and  pro- 
•dudble  at  the  trial,  and  his  inability  to  attend  could 
not  be  proved  by  hearsay  (w).    Where  depositions 


(o)  Lumley  v.  Gye,  2  E.  &  B.  216. 

(p)  Small  V.  Naime,  13  C.  B.  840. 

(q)  Barriek  v.  Buba^  16  C.  B.  492. 

(r)  Att.-Gm,  v.  DwUon,  M'Clel.  &  Y.  160. 

(#)  SteinkelUr  v.  Neietan,  9  O.  &  P.  317. 

(t)  Ftoetyr  v.  La'mttm^  7  0.  &  P.  629. 

(«)  Bobinson  v.  MarkU,  2  M.  &  B.  375. 

P.  OO 
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were  tendered  on  the  ground  of  the  deponent  beings 
beyond  the  jurisdiction  of  the  court,  this  fact  had  to 
be  proved  satisfactorily  (t) ;  and  therefore  it  waa 
held,  where  it  only  appeared  that  the  deponent  was  a 
sailor,  and  had  belonged  some  months  previously  to 
a  vessel  lying  in  the  Thames,  but  it  did  not  further 
appear  what  had  become  of  the  man  or  the  vessel,  that 
the  proof  that  the  former  was  beyond  the  jurisdiotion 
of  the  court  was  too  vague,  although  the  deposition 
would  probably  have  been  admitted,  if  it  had  been 
shown  that  any  efforts  had  been  recently  made  to 
find  the  deponent  {u).  Where  a  witness  proved  that 
he  had  seen  the  deponent  start  by  railway  to  Gfraves- 
end,  where  the  vessel  lay  in  which  he  was  to  sail  to 
Australia,  and  that  he  had  received  letters  from  the 
deponent,  dated  from  two  places  on  the  English 
coast,  where  the  vessel  was  known  to  have  touched, 
it  was  held  to  be  sufficiently  proved  that  the  deponent 
was  out  of  the  jurisdiction  of  the  court  (v) ;  but 
where  it  appeared  in  a  similar  case  that  the  deponent 
was  on  board  the  night  before  the  trial,  and  erped^ 
ing  to  sail  immediately,  this  was  held  insufficient  (;r). 
n  the  commission  was  granted  on  the  ground  of  the- 
witness's  permanent  residence  abroad  very  slight 
evidence  has  been  held  sufficient  to  raise  the  pre- 
siunption  of  his  being  so  at  the  time  of  the  trial  (y) ; 
but  if  it  was  granted  on  account  of  temporary  absence 

(0  Robinson  t.  dfarkis,  2  M.  &  B.  376. 
(u)  Faleomr  t.  JTanwit,  1  Gamp.  171. 
(v)  Vmiem  t.  French^  2  G.  &  E.  1008. 
{x)  Carruthen  y.  Graham^  1  G.  &  K.  6. 
(y)  FoUaek  t.  FoOack,  2  S.  &  T.  310. 
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abroad  or  of  illness,  it  was  held  that  the  absence  or 
illness  must  be  clearly  proved  (z) :  and  when  the  de- 
ponent was  dead  or  absent  from  sickness,  the  death 
or  the  nature  of  the  malady  had  to  be  distinctly 
fihown. 

The  present  practice  is  regulated  by  Eules  5  to  25 
of  Order  37  (a)  of  the  E.  S.  C.  1883.  Eule  5  is 
as  f oUows :  ''  The  court  or  a  judge  may  in  any  cause 
or  matter,  where  it  shall  appear  necessary  for  the 
purposes  of  justice,  make  any  order  for  the  examina- 
tion upon  oath  before  the  court  or  judge,  or  any 
officer  of  the  court,  or  any  other  person,  and  at  any 
place,  of  any  witness  or  person,  and  may  empower 
any  party  to  any  such  cause  or  matter  to  give  such 
deposition  in  evidence  therein  on  such  terms,  if  any, 
as  the  court  or  a  judge  may  direct." 

Under  this  rule  (and  the  corresponding  Eule  4 
of  the  E.  S.  0.  1875)  it  has  been  held  that  orders 
will  be  made  where  ^'necessary  for  the  purposes 
of  justice,"  i.e.,,  in  the  interest  of  all  parties  to 
the  litigation,  and  not  merely  in  the  interest  of 
the  applicant  (() ;  and  therefore  orders  can  be 
made  to  examine  witnesses  de  bene  essej  including 
the  parties  to  the  proceedings  (c),  when  they  are 
going  abroad,  or  when  from  age,  illness,  or  other 
infirmity  they  are  likely  to  be  unable  to  attend  at 


{z)  Mills  y.  MiUs,  2  S.  &  T.  310. 

(a)  These  rules  will  be  found  in  the  Appendix. 

(b)  Berdan  y.  Greenwood,  L.  B.,  20  Ch.  D.  764,  n. 

{e)  Nadin  y.  Baatett,  L.  B.,  25  Gh.  D.  21 ;  53  L.  J.,  Oh.  253 ; 
32  W.  B.  70. 

oo2 
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the  trial  (a).    The  order  may  be  made  exparte^  bub 
in  such  a  case  it  is  liable  to  be  discharged  if  it  can 
be  shewn  to  be  improper  as  not  being  necessary  for 
the  purposes  of  justice  (6).    When  the  ground  for 
the  application  is  the  age  of  the  witnesses,  those 
above  seventy-five  will  be  examined  as  a  matter  of 
course ;  as  to  those  between  seventy  and  seventy-five, 
it  will  depend  on  the  nature  of  the  evidence  they  can 
give,  and  the  number  of  other  witnesses  who  can  give 
similar  evidence  (c),  but  age  alone  is  not  a  sufficient 
ground  where  the  witness  is  under  seventy.    If  there 
is  only  one  witness  who  can  depose  to  an  important 
fact,  an  order  will,  following  the  practice  of  the 
Court  of  Chancery,  be  made  to  examine  such  wit- 
ness {d).    It  should  be  observed,  that  the  5th  rule 
of  Order  37  does  not  apply  to  cases  in  which  the 
parties  have  agreed  that  the  evidence  in  an  action. 
shall  be  taken  by  affidavit,  and  it  afterwards  trans* 
pires  that  one  of  the  proposed  witnesses  will  not 
make  an  affidavit  (e). 

Bule  18  is  as  follows:  '^Except  where  by  this 
order  otherwise  provided  or  directed  by  the  court  or 
a  judge,  no  deposition  shall  be  given  in  evidence  at 
the  hearing  or  trial  of  the  cause  or  matter  without 
the  consent  of  the  party  against  whom  the  same  may 

(a)  Fer  Jessel,  M.  R.,  Warner  y.  Moucs^  L.  B.,  16  Ch.  D.  103  ; 
^0  L.  J.,  Ch.  29 ;  29  W.  R.  202. 

(A)  Bidder  v.  Bridget,  L.  R.,  26  Ch.  D.  1 ;  63  L.  J.,  Ch.  479  ; 
32  W.  R.  445. 

{e)  Ibid. 

\d)  Shirley  t.  JSarl  Ferrert,  3  P.  Wm«.  77. 

{e)  Nadin  y.  Bauett,  L.  R.,  26  Ch.  D.  21 ;  63  L.  J.,  Ch.  26S; 
32  W.  R.  70. 
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1)6  offered  tmless  the  court  or  judge  is  satisfied  that 
the  deponent  is  dead  or  beyond  the  jurisdiction  of 
the  court,  or  unable  from  sickness  or  other  infirmity 
to  attend  the  hearing  or  trial,  in  any  of  which  cases 
the  depositions  certified  under  the  hand  of  the  person 
taking  the  examination  shall  be  admissible  in  evi- 
dence, saying  all  just  exceptions,  without  proof  of 
the  signature  to  such  certificate."  It  may  be  anti- 
cipated that  the  very  extensive  power  of  ordering  de- 
positions to  be  given  in  evidence  without  the  consent 
of  the  party  against  whom  they  are  to  be  used  con- 
ferred by  this  rule,  will  seldom,  if  ever,  be  exercised, 
except  in  the  cases  specially  mentioned,  viz.,  where  the 
deponent  is  dead  or  out  of  the  jurisdiction  or  unable 
from  sickness  or  other  infirmity  to  attend  at  the  trial. 
Still  there  are  possible  cases  in  which  it  might  pro- 
perly be  exercised,  e,  ^.,  where  the  deposition  is  that 
of  a  witness  to  prove  pro  formd  a  relevant  fact,  and 
also  when  the  consent  of  the  opposite  party  is  with- 
held maid  fide.  It  will  be  noticed  that  the  sickness 
or  infirmity  mentioned  in  the  rule  is  not  necessarily 
"permanent,"  as  it  was  in  the  10th  section  of  1 
WiU.  IV.  c.  22. 

Where  the  witness  is  in  England  it  is  by  Rule  39 
of  Order  37,  provided  that  his  examination  "shall, 
in  any  cause  or  matter  in  the  Chancery  Division, 
unless  the  court  or  a  jury  shall  otherwise  direct,  be 
taken  before  one  of  the  examiners  of  the  court ;  and 
may  in  any  cause  or  matter  in  the  Queen's  Bench, 
and  Probate,  Divorce  and  Admiralty  Divisions,  if 
the  court  or  a  judge  shall  so  direct,  be  taken  before 
one  of  such  examiners." 
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In  oases  where  the  witness  is  not  examined  before 
one  of  the  examiners  of  the  court,  a  special  examiner 
has  to  be  appointed,  who  is  usually,  though  not  neces- 
sarily, a  barrister.  All  persons  interested  have  a 
right  to  be  heard  on  the  question  who  shall  be 
appointed  special  examiner,  and  if  they  cannot  agree 
the  judge  appoints  (/).  A  mere  witness,  however, 
has  no  voice  in  the  matter  (g). 

When  the  witness  is  to  be  examined  abroad  a 
special  examiner  has  of  course  to  be  appointed  {h) ; 
and  such  special  examiner  need  not  be  a  barrister. 
In  one  case  the  British  Minister  at  Teheran  was  ap- 
pointed (0,  and,  as  previously  stated,  a  oommisBioii 
may  issue  to  the  judges  of  a  foreign  court,  if  wiUing 
to  act.  But  the  practice  now  is  to  issue  a  letter  of 
request  to  the  judges  of  a  foreign  court,  under 
Rule  6a  of  Order  37,  which  is  as  follows :  "If  in  any 
case  the  court  or  a  judge  shall  so  order  there  shall  be 
issued  a  request  to  examine  witnesses  in  lieu  of  a  com- 
mission. The  forms  1  and  2  in  the  Appendix  hereto 
shall  be  used  for  such  order  or  request  respectively, 
with  such  variation  as  circumstances  may  require,  and 
may  be  cited  as  forms  37a  and  37b  in  Appendix  E.'' 
These  forms  will  be  found  in  the  Appendix  hereto. 
An  application  for  a  commission  to  take  evidence 
abroad  will  be  refused  where  there  has  been  undue 


(/)  In  re  SmUh,  Knight  ^  Co,,  L.  B.,  8  Eq.  23 ;  17  W.  E.  758. 
iff)  In  re  Contract  Corporation,  L.  B.,  13  Eq.  27 ;  41  L.  J.,  CSu 
225. 
(A)  Onfley  t.  JERC,  W.  N.,  1874,  167. 
(t)  JBanque  FrameO'EgyptUnne  t.  Lutteher^  28  W.  B.  183. 
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delay  (A:),  or  where  it  is  not  made  bond  fide ;  and 
therefore,  where  the  court  was  satisfied  that  the  reason 
alleged  for  the  plaintiff  not  coming  to  England  was  a 
pretence,  and  that  the  real  reason  was  that  he  desired  to 
avoid  cross-examination  in  court,  a  commission  to  take 
his  evidence  abroad  was  refused  (/).  In  a  later  case, 
however,  where  the  Court  of  Appeal  was  of  opinion 
that  it  was  not  necessary  for  the  purposes  of  justice 
that  the  plaintiffs  should  be  examined  in  court,  a 
oommission  was  granted  to  examine  them  in  America, 
where  they  resided  (m).  In  a  subsequent  case  the 
Court  of  Appeal  qualified  an  order  appointing  a 
oommission  to  take  the  plaintiff's  evidence  in  New 
Zealand,  where  he  resided,  by  inserting  a  proviso 
that  '^  the  depositions  of  the  plaintiff  are  not  to  be 
read  if  the  defendant  requires  him  to  appear  at  the 
trial  to  be  examined  and  cross-examined  (n).  No 
general  rule  can  be  extracted  from  these  cases,  but 
it  seems  that  the  court  will  in  each  case  be  guided 
by  the  nature  of  the  action,  the  importance  to  be 
attached  to  the  plaintiff's  cross-examination,  and  the 
<nroumstances  under  which  it  is  asked  to  dispense 
with  the  plaintiff's  personal  attendance  in  court,  in 
deciding  whether  it  will  or  will  not  grant  a  commis- 
Bion  to  take  his  evidence  abroad. 


{]i)  Steuart  y.  Gladttone,  L.  R.,  7  Ch.  D.  894 ;  47  L.  J.,  Ch.  164; 
26  W.  R.  277. 

(/)  Berdam  y.  Greenwood^  L.  R.,  20  Ch.  D.  764,  n. 

(m)  Armmir  y.  WMer,  L.  R.,  26  Ch.  D.  673 ;  63  L.  J.,  Ch.  413 ; 
32  W.  R.  214. 

(ii)  Nadm  y.  BmmU,  L.  R.,  26  Ch.  D.  21 ;  63  L.  J.,  Ch.  268 ; 
82  W.  R.  70. 
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With  regard  to  a  proposed  witness  who  is  abroad, 
the  court  must  in  all  cases  be  satisfied  that  he  oan 
give  material  evidence  before  it  will  issue  a  oommis- 
sion  (o).  Subject  to  this  the  rule  is  that  a  commis« 
fiion  will  issue  if  the  applicant  satisfies  the  court  that 
it  is  impracticable  or  unreasonable  to  bring  the  wit- 
ness to  England  for  the  trial.  In  a  recent  case  the 
Court  of  Appeal  affirmed  a  decision  refusing  a  com- 
mission to  examine  a  witness  in  America,  on  the- 
ground  that  there  was  not  enough  to  show  that  the 
witness  could  not  be  brought  or  would  not  come  to 
England  (j9),  Cotton,  L.J.,  observing:  "This  is 
not  the  case  of  a  plaintiff  but  of  a  witness,  and  un- 
doubtedly a  most  material  witness — a  witness  who  is 
coming  to  give  evidence  on  the  part  of  the  plaintiS 
to  assist  the  plaintiff  in  upsetting  for  fraud  a  scheme 
in  which  the  witness  had  himself  been  one  of  the 
principal  actors.  It  is  most  desirable  that  such  a 
witness  should  be  examined  in  open  court.  If,  how- 
ever, it  could  be  shown  that  he  could  not  be  induced 
to  come  here,  or  that  the  plaintiff  could  not  reason- 
ably be  expected  to  bring  him  here,  I  think  it  would 
be  right  to  give  leave  to  examine  him  abroad,  and  it 
would  be  for  the  court  or  the  juiy  at  the  trial  to 
determine  how  far  the  weight  of  his  evidence  was 
affected  by  their  not  having  seen  or  heard  him ;  but 
I  think  that  in  a  case  of  this  sort,  where  it  is  im- 
portant that  the  witness  should  be  examined  in  oourty 


(o)  Zati^en  y.  Tate,  L.  R,  24  Gh.  D.  522 ;  82  W.  R.  189. 
Ip)  lMW9m  T.  Vacuum  Brake  Co.^  L.  B.,  27  Ch.  D.  137 ;   54 
L.  J.,  Gh.  16 ;  83  W.  B.  186. 
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a  heavy  burden  lies  on  the  party  who  wishes  to 
examine  him  abroad  to  show  clearly  that  he  cannot 
be  reasonably  expected  to  come  here.  On  that  point 
the  plaintifi  has  failed.  In  my  opinion  there  is  not 
sufficient  evidence  to  satisfy  me  that  this  witness 
cannot  be  brought  here  or  will  not  come  here.  It  is 
true  we  are  told  he  is  in  the  service  of  some  company^ 
but  we  do  not  know  what  is  the  character  of  his 
occupation,  or  whether  he  would  not  be  able,  at  com- 
paratively small  expense,  to  leave  for  a  time  his 
position  there  and  come  over  to  this  country."  It 
may  here  be  observed  that  of  course  a  commission  can 
be  applied  for  to  examine  witnesses  in  a  foreign 
countiy  for  the  purpose  of  proving  what  is  the  law 
of  that  country  on  any  point.  The  granting  of  such 
commission  will  depend  entirely  on  the  question 
whether  competent  witnesses  can  be  called  to  prove 
the  law  in  question  at  the  trial.  If  they  can  be  called, 
the  conmiission  will  be  refused  (q) .  If  they  probably 
cannot,  the  commission  will  be  granted  (r). 

Any  objection  to  the  evidence  taken  before  a  com- 
mission ought  to  be  made  at  the  time  the  evidence  is. 
taken,  and  not  afterwards,  and  this  is  especially  the 
case  with  an  objection  which  could  be  removed  at 
the  time ;  and  therefore,  where  upon  the  face  of  the 
depositions  it  appeared  that  the  witness  had  affirmed,, 
an  application  to  take  the  depositions  off  the  file,  on 
the  ground  that  the  witness's  evidence  could  not 


{q)  The  Moxham,  L.  R.,  1  P.  D.  116 ;  24  W.  R.  697. 
(r)  Arfncury.  Walker,  L.  R.,  26  Ch.  D.  677 ;  63  L.  J.,  Ch.  413; 
32  W.  R.  214. 
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under  the  circumstances  have  been  legally  taken  on 
*  affirmation,  although  no  objection  was  made  thereto 
at  the  time,  was  refused  (s) ;  and  where  copies  of 
oertain  documents  and  answers  of  the  witnesses  with 
regard  to  such  copies  were  received  by  the  conimis- 
sioners  without  objection  by  the  defendant  at  the 
time,  and  the  copies  were  appended  to  the  depositions, 
it  was  held  that  the  defendant  cotdd  not  afterwards 
object  to  such  copies  being  used  in  evidence  {(). 

Where  an  order  has  been  made  for  the  examina- 
tion of  a  witness  under  Bule  5  of  Order  37,  it  is 
not  an  order  on  him  to  attend  for  examination, 
and  therefore  if  he  is  unwilling  to  attend  he  must  be 
served  with  a  subposrm.  If  he  then  fails  to  attend,  or 
attends  and  refuses  to  be  sworn,  or  refuses  to  answer 
a  lawful  question,  the  party  requiring  his  evidence 
must  apply  to  the  court  or  a  judge  under  Rule  13 
of  Order  37.  In  such  a  case  the  court  wiU 
order  a  recalcitrant  witness  to  attend  at  his  own 
expense  (u),  and  can  make  him  pay  the  costs  of  the 
order  (x).  A  witness  who  refuses  to  answer  a  law- 
ful question  when  ordered  so  to  do  by  the  court  or  a 
judge  can  be  committed  for  contempt  of  courts  but 
an  examiner  has  no  power  to  compel  a  witness  to 
answer.  All  that  he  can  do  is  to  take  down  the 
question  and  the  objection  for  the  purpose  of  the 
matter  being  brought  before  the  court  or  a  judge 

(*)  Biekards  v.  Mouffh,  61  L.  J.,  Q.  B.  861 ;  30  W.  B.  676. 
(0  Bobinaon  t.  Daviet,  L.  B.,  5  Q.  B.  D.  26 ;  49  L.  J.,  Q.  B« 
218 ;  28  W.  B.  256. 

(u)  Stuart  V.  Balk%$  Co.,  68  L.  J.,  Ch.  791 ;  32  W.  B.  676. 
[x)  Under  Order  37,  r.  16. 
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by  the  party  who  desires  to   have  the  witness's 
answer  (y). 

As  previously  observed,  a  conunission  may  be 
issned  to  the  judges  of  any  foreign  court.  So  a 
conunission  may  issue  to  the  judges  of  the  High 
Court  of  Justice  in  England,  and  of  the  Court  of 
Session  in  Scotland,  and  of  any  supreme  court  in 
any  of  her  Majesty's  colonies  or  possessions  abroad, 
and  to  any  judge  in  any  such  colony  or  possession 
appointed  for  the  purpose  by  order  in  council ;  with 
respect  to  whom  it  is  provided  by  22  Vict.  c.  20,  s.  1, 
as  follows : — "  Where,  upon  an  application  for  this 
purpose,  it  is  made  to  appear  to  any  court  or  judge 
having  authority  under  this  act,  that  any  court  or 
tribunal  of  competent  jurisdiction  in  her  Majesty's 
dominions  has  duly  authorized,  by  commission, 
order,  or  other  process,  the  obtaining  the  testimony 
in  or  in  relation  to  any  action,  suit,  or  proceeding 
pending  in  or  before  such  court  or  tribunal,  of 
any  witness  or  witnesses  out  of  the  jurisdiction 
of  such  court  or  tribunal  and  within  the  jurisdic- 
tion of  such  first-mentioned  court,  or  of  the  court 
to  which  such  judge  belongs,  or  of  such  judge, 
it  shall  be  lawful  for  such  court  or  judge  to 
order  the  examination,  before  the  person  or  persons 
appointed,  and  in  manner  and  form  directed  by  such 
oommission,  order,  or  other  process  as  aforesaid,  of 
such  witness  or  witnesses  accordingly ;  and  it  shall 
be  lawful  for  the  said  court  or  judge  by  the  same 
order,  or  for  such  court  or  judge  or  any  other  judge 

(y)  Under  Order  37,  r.  14. 
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having  authority  under  this  act,  by  any  subsequent 
order,  to  command  the  attendance  of  any  person  to 
be  named  in  such  order  for  the  purpose  of  being 
examined,  or  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  order,  and  to  give 
all  such  directions  as  to  the  time,  place  and  manner 
of  such  examination,  and  all  other  matters  connected 
therewith,  as  may  appear  reasonable  and  just;  and 
any  such  order  may  be  enforced,  and  any  disobe- 
dience thereof  punished,  in  like  manner  as  in  case 
of  an  order  made  by  such  court  or  judge  in  a  cause 
depending  in  such  court  or  before  such  judge."  The 
2nd  section  provides,  that  every  person  examined 
as  a  witness  under  any  such  commission,  order,  or 
other  process  as  aforesaid,  who  shall  upon  any  such 
examination  wilfully  and  corruptly  give  any  false 
evidence  shall  be  deemed  and  taken  to  be  guilty  of 
perjury.  The  4th  section  provides,  that  every  per- 
son examined  under  any  such  commission,  order,  or 
other  process  as  aforesaid  shall  have  the  like  right 
to  refuse  to  answer  question  tending  to  criminate 
himself,  and  other  questions  which  a  witness  in  any 
cause  pending  in  the  court  by  which  or  by  a  judge 
whereof  or  before  the  judge  by  whom  the  order  for 
examination  was  made  would  be  entitled  to;  and 
that  no  person  shall  be  compelled  to  produce  under 
any  such  order  as  aforesaid  any  writing  or  other 
document  that  he  would  not  be  compellable  to  pro* 
duce  at  a  trial  of  such  a  cause.  The  5th  section 
provides,  that  her  Majesty's  superior  courts  of  com- 
mon law  at  Westminster  and  in  Dublin  respectiyely, 
the  Court  of  Session  in  Scotland,  and  any  supreme 
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court  in  any  of  her  Majesty's  colonies  or  possessions 
abroad,  and  any  judge  of  any  such  court,  and  any 
judge  in  any  such  colony  or  possession  who  by  any 
order  of  her  Majesty  in  council  may  be  appointed  for 
this  purpose,  shall  respectively  be  courts  and  judges 
having  authority  under  the  act. 

Under  this  act  the  attendance  of  witnesses  before 
a  special  examiner  can  be  enforced  by  the  court 
having  jurisdiction  where  the  examination  is  to  take 
place ;  and  in  such  case  it  is  the  duty  of  such  court, 
and  not  of  the  court  that  appoints  the  special  exami- 
nation, to  determine  what  witnesses  are  to  be  sum* 
moned,  and  what  documents  they  are  to  produce,  as 
well  as  to  decide  all  questions  of  privilege  on  the 
evidence  which  may  arise  in  the  examination  (z). 

Depositions  taken  in  foreign  countries  may  be 
used  in  proceedings  taken  under  the  Extradition 
Act,  1870  (fl),  sect.  14  of  which  provides,  that  "  depo- 
sitions or  statements  on  oath  taken  in  a  foreign  state, 
and  copies  of  such  depositions  or  statements,  and 
foreign  certificates  of,  or  judicial  documents  stating 
the  facts  of,  a  conviction,  may,  if  duly  authenticated, 
be  received  in  evidence  in  proceedings  under  this 
act."  It  has  been  held  to  be  unnecessary  that  the 
accused  should  have  been  present  at  the  taking  of  the 
depositions;  and  the  Extradition  Act  of  1873  (2>), 
s.  4,  enables  a  magistrate  in  this  country,  when  acting 


(c)  Campbell  Y.  Att-Gen.,  L.  B.,  2Ch.  571 ;  36  L.  J.,  Ch.  600; 
16  W.  R.  916. 

(a)  83  &  34  ^ict.  o.  62. 

(b)  36  &  37  Vict.  o.  60. 
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under  an  order  bearing  tlie  seal  of  a  seoretary  of 
state,  to  take  evidence  for  the  purpose  of  any  criminal 
matter  pending  in  a  foreign  court  or  tribunal,  whether 
the  accused  be  present  or  not,  but  his  presence  or 
absence  must  be  stated  in  the  deposition*  Due 
authentication  is  defined  bj  sect.  15  of  the  act  {c). 

(«)  See  S,  v.  Ganz,  L.  B.,  9  Q.  B.  D.  93 ;  51  L.  J.,  Q.  B.  419. 


(    575    ) 


CHAPTER  VII. 

PRIVATE  WRITINGS,  INSPECTION,  AND  NOTICE  TO 

PRODI7CE. 

When  private  writings  oontam  a  oontraot,  or  other- 
wise embody,  or  are  material  to  the  substance  of,  the 
issue,  they  are  not  only  admissible,  but  also,  when 
producible,  indispensable  evidence.  In  such  cases  a 
party  who  relies  upon  them  must  either  produce 
them,  or  account  satisfactorily  for  their  non-produc* 
tion.  Such  writings  are  frequently  in  the  hands  of 
an  adverse  party,  who  will  not  voluntarily  produce 
them  either  before  or  at  the  trial.  The  important 
practical  questions  then  on  this  subject  are,  how  can 
a  pariy  ascertain  what  documents  are  in  his  oppo- 
nent's possession  P  how  can  he  get  these  documents 
produced  for  his  inspection  previous  to  the  trial? 
and,  lastly,  how  can  he  get  them  produced  at  the 
trial,  or  put  himself  in  a  position,  by  reason  of  their 
non-production,  to  give  secondary  evidence  of  their 
contents  P 

The  practice  as  to  discovery  of  documents,  produc- 
tion previous  to  the  trial  and  inspection  is  now  regu- 
lated by  Order  31  of  the  E.  S.  C.  1883,  the  portions 
of  which,  material  for  the  present  purpose,  are  aa 
follows : 

Bule  12.  ^'Any  party  may,  without  filing  any 
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affidavit,  apply  to  the  court  or  a  judge  for  an  order 
directmg  any  other  party  to  any  cause  or  matter  to 
make  discovery  on  oath  of  the  documents  which  are 
or  have  been  in  his  possession  or  power,  relating  to 
any  matter  in  question  therein.  On  the  hearing  of 
such  application  the  court  or  judge  may  either  refuse 
or  adjourn  the  same,  if  satisfied  that  such  discovery 
is  not  necessary,  or  not  necessary  at  that  stage  of  tiie 
cause  or  matter,  or  make  such  order  either  generally 
or  limited  to  certain  classes  of  documents  as  may  in 
their  or  his  discretion  be  thought  fit." 

Eule  13.  "  The  affidavit  to  be  made  by  a  party 
against  whom  such  order  as  is  mentioned  in  the  last 
preceding  rule  has  been  made,  shall  specify  which,  if 
any,  of  the  documents  therein  mentioned,  he  objects 
to  produce,  and  it  shall  be  in  the  Form  No.  8  in 
Appendix  B.  (a),  with  such  variations  as  circum* 
stances  may  require." 

Eule  14.  "  It  shall  be  lawful  for  the  court  or  a 
judge  at  any  time  during  the  pendency  of  any  cause  or 
matter,  to  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession 
or  power,  relating  to  any  matter  in  question  in  such 
cause  or  matter,  as  the  court  or  judge  shall  think 
right ;  and  the  court  may  deal  with  such  documents, 
when  produced,  in  such  manner  as  shall  appear  just." 

Rule  15.  "  Every  party  to  a  cause  or  matter  shall 
be  entitled,  at  any  time  by  notice  in  writing,  to  give 
notice  to  any  other  party,  in  whose  pleadings  or 
affidavits  reference  is  made  to  any  document,  to  pro- 

(a)  See  thia  form  m  the  Appendix.    . 
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duoe  saoh  dooument  for  the  inspection  of  the  party 
giving  such  notice,  or  of  his  solicitor,  and  to  permit 
him  or  them  to  take  copies  thereof ;  and  any  party 
not  complying  with  such  notice  shall  not  afterwards 
be  at  liberty  to  put  any  such  document  in  evidence 
on  his  behalf  in  such  cause  or  matter,  unless  he  shall 
satisfy  the  court  or  a  judge  that  such  document 
relates  only  to  his  own  title,  he  being  a  defendant  to 
the  cause  or  matter,  or  that  he  had  some  other  cause 
or  excuse  which  the  court  or  judge  shaJl  deem  suffi- 
cient for  not  complying  with  such  notice,  in  which 
case  the  court  or  a  judge  may  allow  the  same  to 
be  put  in  evidence  on  such  terms  as  to  costs  and 
otherwise  as  the  court  or  judge  shall  think  fit." 

Bule  16.  "Notice  to  any  party  to  produce  any 
documents  referred  to  in  his  pleading  or  affidavits 
shall  be  in  the  Form  No.  9  in  Appendix  B.  (6),  with 
such  variations  as  circumstances  may  require." 

Bule  17.  "  The  party  to  whom  such  notice  is 
given  shall,  within  two  days  from  the  receipt  of  such 
notice,  if  all  the  documents  therein  referred  to  have 
been  set  forth  by  him  in  such  affidavit  as  is  men* 
tioned  in  Bule  13,  or  i£  any  of  the  documents  referred 
to  in  such  notice  have  not  been  set  forth  by  him  in 
any  such  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  the  party  giving  the 
same  a  notice  stating  a  time  within  three  days 
from  the  delivery  thereof  at  which  the  documents,  or 
such  of  them  as  he  does  not  object  to  produce,  may 
be  inspected  at  the  office  of  his  solicitor,  or  in  the 

{b)  See  this  form  in  the  Appendix. 
P.  PP 
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case  of  bankers'  books  or  other  books  of  aooonnt,  or 
books  in  constant  use  for  the  purposes  of  any  trade 
or  businessi  at  their  usual  place  of  custody,  and 
stating  which  (if  any)  of  the  documents  he  objects 
to  produce,  and  on  what  ground.  Sudi  notice  shall 
be  in  the  Form  No.  10  in  Appendix  B.  (6),  with  such 
variations  as  circumstances  may  require." 

Bule  18.  ^^  If  the  party  served  with  notice  under 
Bule  17  omits  to  give  such  notice  of  a  time  for 
inspection,  or  objects  to  give  inspection,  or  offers 
inspection  elsewhere  than  at  the  office  of  his  solicitor, 
the  judge  may,  on  the  application  of  the  party  desii^ 
ing  it,  make  an  order  for  inspection  in  such  place  and 
in  such  manner  as  he  may  think  fit ;  and  except  in 
the  case  of  documents  referred  to  in  the  pleadings  or 
affidavits  of  the  party  against  whom  the  application 
is  made,  or  disclosed  in  his  affidavit  of  documents, 
such  application  shall  be  founded  upon  an  affidavit 
showing  of  what  documents  inspection  is  sought,  that 
the  party  applying  is  entitled  to  inspect  them,  and 
that  they  are  in  the  possession  or  power  of  the  other 
party." 

Bule  19.  ^*  An  order  upon  the  lord  of  a  manor  to 
allow  limited  inspection  of  the  court  rolls  may  be 
made  on  the  application  of  a  copyhold  tenant,  sup- 
ported by  an  affidavit  that  he  has  applied  for  inspec- 
tion, and  that  the  same  has  been  refused." 

Bule  20.  *'  If  the  party  from  whom  disooveiy  of 
any  kind  or  inspection  is  sought  objects  to  the  same, 
or  any  part  thereof,  the  court  or  a  judge  may,  if 

(b)  See  this  fonn  in  the  Appendix. 
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satisfied  that  the  right  to  the  disooveiy  or  inspection 
sought  depends  on  the  determination  of  any  issue  or 
question  in  dispute  in  the  cause  or  matter,  or  that 
for  any  other  reason  it  is  desirable  that  any  issue  or 
question  in  dispute  in  the  cause  or  matter  should  be 
determined  before  deciding  upon  the  right  to  the 
disoovery  or  inspection,  order  that  such  issue  or 
question  be  determined  first,  and  reserye  the  ques- 
tion as  to  the  discovery  or  inspection." 

Bule  21.  '*  If  any  party  fails  to  comply  with  any 
order  to  answer  interrogatories,  or  for  discovery  or 
inspection  of  documents,  he  shall  be  liable  to  attach- 
ment. He  shall  also,  if  a  plaintiff,  be  liable  to  have 
his  action  dismissed  for  want  of  prosecution,  and,  if 
a  defendant,  to  have  his  defence,  if  any,  struck  out, 
and  to  be  placed  in  the  same  position  as  if  he  had 
not  defended,  and  the  party  interrogating  may  apply 
to  the  court  or  a  judge  for  an  order  to  that  effect, 
and  an  order  may  be  made  accordingly." 

The  principles  embodied  in  these  rules  do  not 
differ  very  materially  from  those  embodied  in  15  & 
16  Yict.  c.  86,  B.  18,  which  regulated  the  practice  in 
the  Court  of  Chancery,  and  14  &  15  Vict.  c.  99, 
s.  6,  and  17  &  18  Vict.  c.  125  (Common  Law  Pro- 
cedure Act,  1854),  8.  50,  which  regulated  the  practice 
of  the  courts  of  common  law.  The  decisions  on 
these  acts  are,  therefore,  still  of  practical  importance, 
but  it  must  be  borne  in  mind  that  now,  when 
there  is  any  conflict  between  the  rules  of  law  and 
equity  with  reference  to  the  same  matter,  the  rules 
of  equity  are  to  prevail;  hut  this,  though  true  of 
rules  of  legal  principle,  is  not  considered  to  be  true 

pp2 
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of  mere  rules  of  praotioe,  as  to  which  the  more  oon- 
Tenient  practice  will  be  adopted  (c). 

In  the  first  plaoe,  then,  it  has  been  held  that  all  docu- 
ments sore  primd  facie  producible,  but  that  production 
of  privileged  documents  cannot  be  enforced  {d) ;  and 
although  a  party  has  a  right  to  the  production  of  all 
documents  that  relate  to  his  own  case  alone,  or  to 
his  case  conjointly  with  that  of  his  adversary,  he  has 
no  right  to  the  production  of  documents  that  are 
irrelevant  to  the  issue,  or  that  relate  exclusively  to 
the  title  of  his  adversary  (e) ;  but  it  will  not  be  suffi- 
cient merely  to  allege  that  the  documents  relate 
exclusively  to  the  title  of  the  party  resisting  pro- 
duction, if  that  conclusion  is  opposed  to  the  character 
of  the  documents.  Enight  Bruce,  Y.-C,  in  Combe 
V.  Corporation  of  London  (/),  said : — "  If  it  be,  with 
distinctness  and  positiveness,  stated  in  an  answer 
that  a  document  forms  or  supports  the  defendant's 
title  and  is  intended  to  be  or  may  be  used  by  him  in 
evidence  accordingly,  and  does  not  contain  anything 
impeaching  his  defence  or  forming  or  supporting  the 
plaintiff's  title  or  the  plaintiff's  case,  that  document 
is,  I  conceive,  protected  from  production,  unless  the 
court  sees  upon  the  answer  itself  that  the  defendant 
erroneously  represents  or  misconceives  its  nature; 


{c)  Newbiggin  Gas  Co,  y.  ArmHrong,  L.  B.,  13  Gh.  D.  810; 
49  L.  J.,  Gh.  231 ;  28  W.  B.  217. 

((Q  Clegg  v.  JSdmondton,  22  Beay.  125,  167.  As  to  priyilege, 
vide  supra,  Part  I.  Chap.  VII. 

{$)  Ingilbg  y.  Shrfto,  33  Beay.  31 ;  cf.  Minet  y.  Morgan^  L.  B., 
8  Gh.  861 ;  42  L.  J.,  Gh.  627  ;  21  W.  B.  467. 

(/)  1  Y.  &GoU.  G.  C.  631. 
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but  where  it  is  oonsistent  with  the  answer  that  the 
document  may  form  the  plaintiff's  title  or  part  of  it, 
maj  oontcun  matter  supporting  the  plaintiff's  title  or 
the  plaintiff's  ease,  or  may  oontain  matter  impeach- 
ing the  defence,  then  I  apprehend  the  document  is 
not  protected ;  nor  I  apprehend  is  it  protected  if  the 
character  ascribed  to  it  by  the  defendant  is  not  averred 
by  him  with  a  reasonable  and  sufficient  degree  of 
positiveness  and  distinctness  "  {g).  It  has  been  held 
that  a  defendant  can  only  avoid  production  of  docu- 
ments, the  possession  and  relevancy  of  which  he 
admits,  by  giving  a  reason  for  alleging  that  the 
production  is  unnecessary  for  the  decision  of  the 
issue,  or  that  the  discovery  would  be  injurious  to 
himself  (A).  The  court  will  accept  the  oath  of  a 
litigant  whether  documents  are  relevant  or  not,  but 
the  other  party  is  entitled  to  the  production  of  all 
relevant  documents  except  such  as  the  court  can 
clearly  see  to  have  no  bearing  on  the  issue  (t).  Every 
document  which  will  throw  any  light  on  the  case  is 
primd  facie  relevant,  and  will,  therefore,  be  open  to 
inspection  (k) ;  and  relevant  documents  for  this  pur- 
pose are  not  simply  those  which  would  be  evidence 
to  prove  or  disprove  any  matter  or  question  in  the 
action,  but  they  include  every  document  which  may 
(although  not  necessarily  must)   either  directly  or 


{^)  ApproTed  in  Att&m^' General  y.  Smereon,  L.  B.,  10  Q.  B.  D. 
191 ;  62  L.  J.,  a.  B.  67  ;  81  W.  R.  191. 

(h)  Heugh  T.  Garrett,  44  L.  J.,  Gh.  366. 

(t)  Mansea  y.  Feen^,  2  J.  &  H.  320. 

(k)  Per  Blackbnm,  J.,  Sutehimon  t.  Giover,  L.  R.,  1  Q.  B.  D. 
141 ;  46  L.  J.,  Q.  B.  12 ;  24  W.  R.  186. 
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indiieotly  enable  either  party  to  adyanoe  liia  own  oaae 
or  to  damage  the  case  of  his  adversary  (/). 

The  right  to  deal  with  documents  will  warrant  an 
order  for  their  production ;  and  therefore  a  party  will 
be  ordered  to  produce  documents  in  the  possession  of 
his  agent  or  of  his  solicitor,  whose  ordinary  lien  is 
no  defence  to  production  {m).   Where  the  documents 
are  in  the  possession  of  an  agent  for  the  party  against 
whom  the  application  is  made  jointly  with  other  per- 
sons, no  order  to  produce  will  be  made,  but  the  party 
will  be  compelled  to  discover  by  answer  any  know- 
ledge he  may  be  able  to  obtain  by  inspecting  such 
documents.      A  fortiori  these  principles  apply  to 
cases  where  the  documents  sought  are  in  the  posses- 
sion of  the  party  jointly  with  others.    Lord  (Totten- 
ham, in  Tat/lor  v.  Rundell  {n)^  said: — "It  is  true 
that  the  rule  of  court,  adopted  from  necessity,  with 
reference  to  the  production  of  documents,  is,  that  if 
a  defendant  has  a  joint  possession  of  a  document  with 
somebody  else  who  is  not  before  the  court  the  court 
wHl  not  order  him  to  produce  it,  and  that  for  two 
reasons :  one  is,  that  a  party  will  not  be  ordered  to 
do  that  which  he  cannot  or  may  not  be  able  to  do ; 
the  other  is,  that  another  party  not  present  has 
an  interest  in  the  document  which  the  court  cannot 
deal  with.    But  that  rule  does  not  apply  to  dis- 

(/)  Per  Brett,  L.  J.,  Compagn%$  Finaneiire  du  Paeifique  t.  Fenmam 
Onano  Co,,  L.  B.,  11  Q.  B.  D.  63;  62  L.  J.,  Q.  B.  186  ;  30  W.  B. 
395. 

(m)  Hope  T.  LiddeU,  20  Beav.  438. 

(»)  Cr.  k  Fh.  124  ;  d.  Clmch  y.  F%nane%al  Corporation,  L.  B., 
2  Eq.  271. 


PRIVATE  WRITINGS,  INSPBCriONy  ETC.  583 

00Y6171  in  which  the  only  questioii  is,  whether  as 
between  the  plaintiS  and  the  defendant  the  plaintiff 
IB  entitled  to  an  answer  to  the  question  he  asks ;  for 
if  he  is,  the  defendant  is  bound  to  answer  it  satis- 
faotorily,  or,  at  least,  show  the  court  that  he  has 
done  so  as  far  as  his  means  of  information  wHl  per- 
mit.'' When  privilege  is  claimed  on  this  ground  the 
party  claiming  it  must  show  enough  to  satisfy  the 
court  what  the  nature  of  the  joint  ownership  is  (o). 
The  mere  hxA  that  a  person  not  before  the  court  has 
an  interest  in  documents  is  no  ground  for  resisting 
production  {p) ;  but  where  a  defendant  in  a  suit 
relating  to  transactions  in  which  he  was  engaged  on 
his  own  account  had  made  entries  of  such  transac- 
tions in  the  books  of  a  partnership,  it  was  held  that 
he  could  not  be  compelled  to  produce  such  books 
without  the  consent  of  his  co-partner,  and  that  the 
plaintiff  should  interrogate  him  so  as  to  compel  him 
to  set  forth  the  entries,  and  then  enforce  production 
of  the  originals  at  the  hearing  by  serving  a  mbpoma 
duces  tecwn  on  the  co-partner  (q). 

A  mortgagee  cannot  (except  as  hereinafter  men- 
tioned) be  compelled  to  produce  his  security  (includ- 
ing title  deeds  deposited  with  him)  except  on  pay- 
ment of  his  principal,  interest  and  costs  (r) ;  nor,  if 


(0)  BoviU  T.  OowaHy  L.  B.,  6  Ch.  495  ;  18  W.  B.  633. 

ip)  KettleweU  y.  Baratow,  L.  B.,  7  Gh.  693 ;  41  L.  J.,  Gh.  718 ; 
20  W.  B.  917. 

{g)  Eadley  y.  M'BougaU,  L.  B.,  7  Gh.  312 ;  41  L.  J.,  Gh.  504 ; 
20  W.  B.  393. 

(r)  Chichester  v.  MarquU  of  Donegal^  L.  B.,  5  Gh.  502 ;  39  L.  J., 
Ch.  694;  18  W.  B.  631. 
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he  purohases  the  equity  of  redemption,  can  he  be 
compelled  to  produce  the  oonveyanoe  to  him  («). 
Where,  however,  a  mortgagee  purchased  the  equity 
of  redemption  from  a  trustee,  with  notice  of  the 
trust,  he  was  held  not  entitled  to  refuse  production 
of  the  conveyance  to  him  in  a  suit  by  cestui  que  trust 
for  redemption  and  reconveyance  {t).  Where  a 
mortgage  security  is  impeached,  the  security  must 
be  produced,  although  the  mere  fact  of  chaiging  a 
mortgagee  with  fraud  wiU  not  entitle  a  mortgagor  to 
production  {u) ;  and  this  applies  to  all  deeds  whidi 
are  impeached,  and  not  only  to  mortgages  (a?). 
Where  a  mortgage  has  been  made  since  the  Con- 
veyancing Act,  1881,  came  into  operation,  then  sub- 
section 1  of  section  16  of  that  act  applies,  which  is 
as  f  oUowB : — ^^  A  mortgagor,  as  long  as  his  right  to 
redeem  subsists,  shall,  by  virtue  of  this  act,  be 
entitled  from  time  to  time,  at  reasonable  times,  on  his 
request  and  at  his  own  cost,  and  on  payment  of  the 
mortgagee's  costs  and  expenses  in  this  behalf,  to 
inspect  and  make  copies  or  abstracts  of,  or  eztraotB 
from,  the  documents  of  title  relating  to  the  mort- 
gaged property  in  the  custody  or  power  of  the  mort- 
gagee." 

Letters  written  to  and  in  the  possession  of  a  party 
to  the  suit  will,  if  material,  be  ordered  to  be  pro- 
duced, although  marked  '^  private  and  confidential," 

(«)  OretnwoodY.  SothtceUy  7  Beav.  291. 
{t)  Smith  V.  Bamea,  L.  B.,  1  Eq.  66. 

{u)  Cf .  lUpublie  of  Oosta  Eiea  y.  Erlanger,  L.  B.,  19  £q.  44 ;  44 
L.  J.,  Ch.  402 ;  23  W.  B.  108. 

{x)  Basrford  v.  Blaknley,  6  Bear.  131. 
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and  although  the  writer  objects  to  their  production  ; 
but  the  party  olaiming  their  production  must  enter 
into  an  undertaking  not  to  use  such  letters  for  any 
collateral  object  (y).  The  mere  heading  '^confiden* 
tial "  cannot  protect  a  document  from  production  (s). 
Where  documents  are  confidential,  whether  so  headed 
or  not,  it  would  seem  to  be  the  true  principle  that  a 
primA  facte  case  for  production  must  be  made  out 
to  justify  the  court  in  ordering  production,  but 
wherever  fraud  is  pleaded,  all  documents  which 
would  throw  any  light  on  the  alleged  fraud  ought  to 
be  produced  (a). 

When  documents  contain  partly  privileged  or  irre* 
levant  matter  and  partly  unprivileged  or  relevant, 
the  privileged  or  irrelevant  parts  may  be  sealed  up  on 
production.  Thus  a  part  of  a  pedigree  was  allowed 
to  be  sealed  up  on  an  affidavit  by  the  defendants  that 
it  related  to  their  title  and  not  to  the  plaintiffis'  (b) ; 
but  when  the  parts  which  might  be  thus  concealed 
are  so  interspersed  with  those  parts  which  are  pro- 
ducible that  sealing  up  is  impossible,  it  seems  that, 
except  in  extraordinary  cases,  no  order  to  produce 
w£Qbemade(o). 


(y)  Hopkmmn  y.  Lord  BurghUy,  L.  B.,  2  Gh.  447 ;  36  L.  J., 
Ch.  606 ;  15  W.  B.  543. 

(s)  Per  BoYill,  G.  J.,  Mahoney  y.  National  Widowt*  L\f$  Inourofwe 
Fund,  L.  B.,  6  0.  P.  266  ;  40  L.  J.,  C.  P.  205. 

(a)  Mahoney  t.  National  W'idowt'  Life  Inturanee  Fund,  L.  B., 
6  C.  P.  252 ;  40  L.  J.,  0.  P.  203 ;  19  W.  B.  722. 

{b)  KetiUtcell  y.  Bantow,  L.  B.,  7  Gh.  693 ;  41  L.  J.,  Gh.  718 ; 
20W.  B.  917. 

{c)  Churton  y.  Frewon,  2  Dr.  ft  Sm.  394. 


586  LAW  OF  £YIDENCE. 

A  defendant  has  been  held  entitled  to  pioduction 
of  doouments  although  in  oontempt  {d). 

The  order  usually  made  is  for  the  party,  his 
solicitors  and  agents,  to  inspeot  the  doouments.  This 
form  of  order  has-been  held  to  include  a  confidential 
agent  whose  assistance  is  necessary  to  carry  on  the 
Buity  although  he  was  a  witness  in  the  cause  {e)^  and 
the  usual  rule  of  the  Court  of  Chancery  was  that 
witnesses  were  not  allowed  to  inspect  documents 
before  the  hearing  (/).  When  Y.  was  named  in  a 
bill  as  the  agent  of  the  plaintiffs  (a  foreign  republic) 
in  this  country,  the  defendants  were  required  to 
produce  their  documents  to  S.,  who  was  stated  in 
the  affidavit  of  the  plaintiff's  solicitor  to  be  their 
agent  for  the  purposes  of  the  suit  (<7).  A  special  order 
may  be  made  on  special  grounds  for  any  other  per- 
son (besides  the  solicitor  or  agent  of  the  party)  to 
inspect  (/).  Thus  the  assistimce  of  surveyors  will 
be  allowed  in  mining  actions  (A),  of  scientific  persons 
in  patent  actions  (t),  and  of  accountants  when  the 
accounts  are  complicated  (k). 

Again,  it  must  be  observed  that,  where  the  plain- 
tiff's title  to  relief  is  denied  by  the  defendant,  the 

{d)  Haidane  v.  Eekford,  L.  B.,  7  Eq.  425 ;  38  L.  J.,  Gh.  372 ; 
17  W.  R.  670. 

(e)  AU,'Gen.  v.  Whitwood  Local  Boards  40  Ij.  J.,  Ch.  592;  19 
W.  R.  1107. 

(/)  Boyd  T.  Fetrie,  L.  R.,  3  Ch.  818 ;  17  W.  R.  903. 

{g)  Eepuhlie  of  Costa  Biea  y.  BrUmger,  L.  R.,  19  Eq.  44 ;  44  L.  J., 
Ch.  402 ;  23  W.  R.  462. 

{h)  Swansea  Railway  Co,  y.  Buddy  L.  R.,  2  Eq.  274. 

(t)  Bonnardet  y.  Taylor,  IJ.  &  H.  386. 

\k)  Lindsay  y.  Gladstone,  L.  R.,  9  Eq.  132. 
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defendant  ought  not  to  be  compelled  to  produoe  all 
documents,  but  only  those  which  are  necessaiy  or 
material  to  the  question  to  be  decided  at  the  hearing 
or  trial.  This  principle  was  acted  upon  by  the  Court 
of  Chancery,  and  has  been  substantially  adopted  in 
Eule  20  of  Order  31  of  R.  S.  C.  1883,  and  is  con- 
stantly  applied  by  the  High  Court  (/). 

It  will  be  noticed  that,  as  regards  documents  other 
than  those  referred  to  in  pleadings  and  affidavits, 
production  before  trial  can  only  be  obtained  by  means 
of  an  order,  but  that,  as  regards  documents  referred 
to  in  a  party's  pleadings  or  affidavits,  his  opponent 
can,  under  Bule  15,  give  a  notice  for  their  produc- 
tion, and  need  only  apply  for  an  order  for  production 
if  such  notice  is  disregarded,  or  not  properly  complied 
with.  An  important  question  then  is,  does  the  term 
^^ pleadings  or  affidavits"  in  Bule  15  include  an 
affidavit  of  documents  made  imder  Bule  12  P  This 
point  cannot  be  considered  as  finally  settled.  Seeing 
that  in  Bule  18  the  same  term  clearly  does  not 
include  an  affidavit  of  documents,  because  the  term 
affidavit  of  documents  is  used  in  contradistinction 
thereto,  it  may  be  supposed  that  it  was  not  intended 
to  include  it  in  Bule  15,  but  the  practice  of  the 
Queen's  Bench  is  to  treat  affidavits  of  documents  as 
included  in  the  word  "  affidavits  "  in  Bule  15,  and 
in  the  Chancery  Division  the  old  form  of  order  is 
followed,  ue,  where  an  order  for  an  affidavit  of  docu- 
ments is  made  it  goes  on  to  order  production. 

(/)  Sowcliff$  V.  Leigh,  L.  R.,  6  Ch.  D,  266 ;  25  W.  R.  783 ; 
Venninek  v.  Edwards,  29  W.  R.  189. 
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All  documents  ooming  within  Bule  15  xnurt  be 
produoed,  and  an  order  to  inspect  them  will  be  made 
as  a  matter  of  course  at  any  stage  of  the  proceedings 
before  the  trial,  unless  good  cause  to  the  contrary  is 
shown  (t) ;  the  intention  being  to  give  the  opposite 
party  the  same  advantage  as  if  the  documents  were 
fully  set  out  in  the  pleadings  (k).  Of  course  the 
claim  of  privilege  is  not  lost  in  respect  of  a  document 
by  mentioning  or  setting  it  out  in  a  pleading  or 
affidavit  (/) ;  but  if  it  is  claimed  and  the  document 
is  not  produced  it  cannot  be  given  in  evidence  at  the 
trial  without  the  leave  of  the  court  or  judge,  unless 
it  falls  within  any  of  the  exceptions  mentioned  in 
Bule  15.  The  documents  need  not  be  referred  to 
with  any  partictdarity  to  come  within  the  role,  a 
general  reference  is  quite  sufficient  (m).  The  pro- 
duction of  copies  of  documents  referred  to  in  plead- 
ings or  affidavits  cannot  be  daimed  under  this 
rule,  but  if  the  documents  referred  to  are  copies 
their  production  can  be  enforced  (i) ;  and  where 
entries  in  books  are  referred  to  inspection  can  be 
had  of  such  entries  only,  and  not  of  the  entire 
books  (t). 

A  party  who  has  made  an  affidavit  of  documents 
under  Bule  12  cannot  be  cross-examined  upon  it, 
nor  can  evidence  be  adduced  to  contradict  the  alle- 
gations therein,  but  if  an  affidavit  be  insufficient  a 


(i)  QiiiUer  v.  JTm^,  L.  B.,  22  Gh.  D.  42 ;  31  W.  R.  331. 
{k)  Ibid. 

(i)  Bobtrtt  V.  OppmhHm,  L.  B.,  26  Ch.  D.  724 ;  82  W.  B.  390. 
(m)  Smith  y.  Earrts,  48  L.  T.,  N.  8.  868. 
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fortliGr  affidavit  can  be  ordeied.  As  an  affidavit  of 
doouments  cannot  be  contradicted,  it  ought  to  be 
full  and  will  be  constmed  strictly  (p).  In  claiining 
protection  for  a  document  on  the  ground  of  privi- 
lege the  facts  upon  which  the  privilege  is  claimed 
ought  to  be  set  out  (q).  If  an  affidavit  is  technicallj 
sufficient,  but  the  party  seeking  discovery  believes 
that  the  party  who  has  made  the  affidavit  has  in  his 
possession  documents  which  are  not  referred  to  in 
the  affidavit,  the  latter  may  be  interrogated  as  to 
such  documents  (r),  but  the  interrogatory  must  be 
as  to  specific  documents,  and  must  not  be  general  in 
its  terms. 

The  county  courts  have  powers  of  granting  and 
enforcing  inspection.  This  they  derive  from  an 
order  in  council,  dated  the  18th  day  of  November, 
1867,  made  in  accordance  with  the  provisions  of 
the  Common  Law  Procedure  Act,  1854.  This 
order  directs  that  the  provisions  of  sect.  50  of  that 
act  shall  extend  to  all  Courts  of  Eecord  established 
imder  the  County  Courts  Act,  1846,  and  to  the  City 
of  London  Court;  and  that  the  powers  and  duties 
incident  to  the  provisions  of  that  section  with  respect 
to  matters  in  such  courts  shall  be  exercised  by  the 
judges  thereof  or  their  deputies,  and  that  the  statutes, 
rules,  orders,  and  forms  used  in  such  courts  shall  be 
adopted  with  reference  to  all  proceedings  imder  the 

(p)  Per  Ck>tton,  L.  J.,  Gardner  y,  Irvin,  L.  B.,  4  Ex.  D.  53; 
48  L.  J.,  Ex.  224 ;  27  W.  K.  443. 

(q)  Ibid. 

(r)  See  judgment  of  Brett,  L.  J.,  Jomee  v.  McnU  Video  Oa$  Cb., 
li.  B., «  Q.  B.  D.  66^;  49  L.  J.,  Q.  B.  627 ;  28  W.  B.  768. 
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aboye-mentioned  seotion,  so  far  as  the  same  shall  he 
applicable,  mutatis  mutandus.  The  prooedurei  there- 
fore, where  an  inspection  of  documents  is  required 
in  county  court  proceedings,  will  be  substantiBlly 
the  same  as  that  adopted  in  actions  commenced  ia 
the  superior  courts  previous  to  the  Judicature  Acts 
coming  into  operation. 

The  court  wUl  not  compel  a  person,  not  a  party 
to  the  suit,  to  produce  a  document  for  inspection  («), 
unless  he  has  obtained  it  from  a  party  to  the  suit, 
and  holds  it  in  the  nature  of  a  trust  for  such  party  (t). 
Where  such  a  person  holds  independently,  and  by  a 
title  paramount  to  the  title  of  the  party,  he  will 
not  be  subject  to  an  inspection  (u).  In  one  case, 
Stuart,  V.-C,  refused  to  order  an  executor  to  pro- 
duce certain  cheques  of  his  testator  which  were  at 
the  date  of  the  application  in  the  possession  of  the 
banker  on  whom  they  were  drawn  {x). 

An  inspection  ought  not  to  be  granted  when  it 
appears  to  be  sought,  not  bond  fide  for  the  pending 
action,  but  to  assist  the  applicant  in  an  action  against 
a  third  person  (p) ;  nor  will  a  party  be  pennitted 
to  make  public  information  which  he  has  obtained 
from  the  inspection  of  his  opponent's  documents  (z). 


(»)  Oockt  V.  Jiathy  9  Bing.  721. 

{t)  Doe  V.  Bm,*1  M.  &  W.  207. 

(u)  Ibid. 

(x)  Bayley  v.  Com,  10  W.  R.  370. 

(y)  Temjmley  y.  WUUtt,  6  E.  &  B.  380. 

(z)  WiUiamt  v.  Frince  of  JTales*  Zife  Asturanee  Co.^  23  Be^y. 
338 ;  cf .  HopkiMon  y.  Lord  BwrghUy,  L.  R.,  2  Ch.  447 ;  36  L.  J., 
Ch.  605;  16W.R.  643. 
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PRODUCTION  AT  THE  TRIAL  AND  NOTICE  TO  PRODUCE. 

The  oourt  can,  under  Order  31,  Eule  14,  compel 
the  produotion  of  any  document  at  the  trial.  A  party 
cannot,  except  by  getting  an  order,  compel  his  oppo- 
nent to  produce  any  document  at  the  trial ;  but  if  he 
^BriBhee  to  be  in  a  position  to  give  secondary  eTidenoe 
of  the  contents  of  any  document  in  the  possession  of 
his  opponent,  he  must,  as  a  general  rule,  give  his 
opponent  written  notice  to  produce  such  document  at 
the  time.  If  after  proof  that  such  notice  has  been 
given,  and  that  the  original  is  in  the  hands  of  the 
adverse  party,  the  latter  will  not  produce  it,  the 
party  requiring  it  may  resort  to  secondary  evidence 
of  it.  Before  this  can  be  done,  the  party  tendering 
it  must  prove,  or  raise  at  least  a  reasonable  presump- 
tion, that  the  original  is  in  the  hands  of  the  adverse 
party,  or  of  a  third  person  in  privity  with  him  (a). 
Slight  evidence  of  this  fact  will  be  sufficient,  when 
the  document  either  naturally,  necessarily,  or  pro- 
bably, might  be  expected  to  be  in  the  custody,  or 
under  the  control,  of  such  adverse  party.  Thus,  it 
has  been  presumed  that  a  bankruptcy  certificate  came 
into  the  hands  of  a  bankrupt  who  was  proved  to 
have  solicited  it,  and  to  have  been  charged  for  it 
by  his  solicitor  (b).  Generally,  where  documents 
have  been  traced  into  a  party's  possession,  it  lies 
upon  l^iTn  to  show  what  has  become  of  them,  be- 
fore he  can  object,  after  notice  to  produce,  to  the 


(a)  Sharp  y.  Lamb,  11  A.  &  £.  805. 
{b)  Henry  v.  Leighf  3  Camp.  602. 
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■ 

Bubstitution  of  seoondary  evidenoe  {c) ;  and  where 
there  is  a  privity  of  title  between  the  adverse  party 
and  a  third  person  who  holds  the  original,  the 
former  is  equally  compellable  to  produce.  In  sudi 
a  case  the  question  is,  whether  the  custody  was 
virtually,  although  not  actually,  the  custody  of  the 
adverse  party;  or  whether  he  had  such  a  control 
over  the  holding  by  the  third  party  as  made  it 
virtually  a  personal  holding.  Thus,  generally,  where 
the  holding  is  by  an  agent,  he  may  either  be  served 
with  a  subpoena  duces  tecuniy  or  the  principal  may 
be  served  with  notice  to  produce.  Where  a  notice 
was  given  to  an  owner  of  a  vessel  to  produce  a  docu- 
ment which  appeared  to  be  in  the  possession  of  the 
captain  (d) ;  where  it  was  given  to  the  drawer  to 
produce  a  cheque  which  was  proved  to  have  been 
delivered  to  the  drawer's  banker  {$) ;  or  to  a  sheriff 
to  produce  a  warrant  which  had  been  returned  to 
the  under-sheriff  (/) ;  secondary  evidence  has  been 
received ;  but  where  the  possession  was  independent 
of  the  adverse  party,  as  where  he  had  assigned  a 
lease  (^) ;  or  where  the  writing  was  held  as  a  secu- 
rity by  a  third  party  (A) ;  or  where  it  has  been  traced 
by  a  party  satisfactorily  into  the  possession  of  a 
stranger  with  whom  he  is  unconnected,  and  over 
whom  he  has  no  control ;  he  will  not  be  affected  by 

(<?)  jB.  v.  Thuthwood,  33  How.  Si.  Tr.  767, 
(d)  Baldney  v.  EiUhie,  1  Stark.  338. 
{e)  Fartridge  v.  CoaUt,  Rj,  &  M.  166. 
(/)  Taplin  ▼.  Attff,  3  Bing.  164. 
{p)  Knight  v.  Martin^  GK>w,  103. 
(A)  Parry  v.  May,  1  M.  &  R.  279. 
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notice  tmless  he  has  wilfully  parted  with  the  doou- 
ment  after  receiving  the  notice  (t). 

A  party  may  produce  an  original  document  at  any 
time  when  secondary  evidence  is  tendered ;  and  then 
the  latter  hecomes  inadmissible.  If  there  id  any 
question  as  to  the  originality  of  the  document,  such 
question  is  for  the  judge  (k) ;  but  where  the  exis- 
tence of  a  duly  stamped  document  is  denied  upon 
the  pleadings,  and  the  plaintifF,  after  giving  notice  to 
produce,  tenders  a  copy  of  it,  the  judge  caunot  hear 
evidence  to  decide  the  question  of  the  existence  of 
the  stamped  original  as  a  prelinnnary  to  that  of  the 
admissibility  of  the  copy,  because  he  would  be 
thereby  determining  an  issue  which  is  in  the  pro- 
vince of  the  jury  (/). 

A  notice  to  produce  might  formerly  have  been 
given  to  the  adverse  party  or  his  agent,  either 
verbally  or  in  writing  (m) ;  but  it  must  now  be 
given  in  writing  (w).  It  must  be  proved  to  have 
been  given  before  secondary  evidence  is  admissible. 
It  may  be  served  either  on  the  party  or  on  his  solici- 
tor (o),  and  it  will  be  sufficient  to  leave  it  with  a 
servant  at  the  residence  of  the  former,  or  with  a  clerk 


(»)  Xniffht  y.  Martin,  GK>w,  103. 

{k)  BoyU  T.  Wiseman,  11  Ex.  360. 

(/)  Stoioe  y.  Quemer,  L.  B.,  6  Ex.  155 ;  89  L.  J.,  Ex.  60;  IS 

yr.  R.  466. 

(in)  Smith  y.  Tounff,  1  Camp.  440 ;  Suter  y.  Burrell,  2  H.  &  N. 
867. 

(n)  By  the  joint  effect  of  Order  XXXTT.  r.  8,  and  Order  LVI. 
r.  1. 

(o)  Eughei  y.  Budd,  8  Dowl.  315. 

P.  QQ 
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at  the  oiSce  of  tlie  latter  (p).  If  a  new  trial  is  ordered 
fresh  notices  to  produce  are  not  necessary  (q). 

The  notice  is  not  required  to  be  in  any  precise  or 
minutely  descriptive  form,  and  the  courts  will  not 
entertain  frivolous  or  technical  objections  to  its 
validity,  if  it  points  out,  with  general  distinctness, 
to  the  adverse  party  the  documents  which  he  is  re- 
quired to  produce  (r).  Notices  to  produce  "  all 
letters  written  by  the  plaintiff  to  the  defendant, 
relating  to  the  matters  in  dispute  in  the  action ''  («) ; 
or ''  all  letters  written  to  and  received  by  the  plaintiff 
between  the  years  1837  and  1841,  both  inclusive,  by 
and  from  the  defendants,  or  cither  of  them,  or  any 
person  on  their  behalf ;  and  also  all  books,  papers, 
&c.,  relating  to  the  subject-matter  of  this  cause"  (t) ; 
or  '^  all  accounts  relating  to  the  matters  in  question 
in  this  cause"  {u) ;  have  been  held  sufficient  notioe 
to  produce  any  document  reasonably  included  in  the 
description.  Notice  to  produce  a  letter  purporting 
to  enclose  an  account  has  been  held  sufficient  notice 
to  produce  the  account  (x). 

The  notice  ought  to  be  within  a  reasonable  time 
before  the  trial  comes  on;  and  it  will  be  for  the 
judge  to  determine,  on  the  circumstances  of  the 
ease,  whether  the  notice  has  been  served  within  a 
reasonable  time  previously  to  the  trial  (j/), 

(p)  Evans  v.  Sweet,  Ry.  &  M.  84. 

(q)  Hope  V.  Beadon,  17  Q.  B.  609. 

(r)  Lawrence  v.  Clark,  14  M.  &  W.  25 1. 

(t)  Jacob  ▼.  Lee,  2  H.  &  Bob.  33. 

it)  Morris  y.  Jlanser,  2  M.  &  Bob.  392. 

(«)  ^Offers  V.  Custance,  2  M.  &  Bob.  179. 

{z)  Efigall  V.  Bruce,  9  W.  B.  536. 

iy)  Per  Parke,  B.,  Lhyd  v.  Mcttyn^  10  M .  ft  W.  483. 
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» 

In  town  causes,  and  also  in  country  causes,  where 
the  solicitor  lives  in  the  assize  town,  if  the  documents 
are  such  as  from  the  nature  of  the  case  may  reason- 
ably be  presumed  to  be  in  his  hands,  notice  may  bo 
served  not  later  than  early  in  the  evening.of  the  day 
preceding  the  trial  (;:) ;  but  if  they  are  not  such  as 
are  immediately  connected  with  the  cause,  or  are 
such  as  would  presumably  be  in  the  hands  of  a  client 
or  other  person,  the  notice  must  be  proportionably 
earlier,  according  to  an  estimate  of  the  time  neces- 
sary to  obtain  them  (a).  In  such  a  case,  and  espe- 
cially in  country  causes,  where  the  adverse  solicitor 
does  not  live  in  the  assize  town,  the  notice  ought  to 
be  served  on  him  before  the  commission  day,  and 
within  a  reasonable  time  before  he  is  required  to 
leave  home  for  the  assize  town  (6) ;  but  if  he  has 
the  document  with  him  at  the  assize  town,  service 
there  will  be  sufficient  (c). 

Where  the  adverse  holder  is  abroad,  or  beyond  the 
jurisdiction  of  the  court,  and  leaves  his  solicitor  to 
conduct  his  cause,  it  will  be  presumed  that  he  has 
also  left  with  him  all  papers  naturally  connected  with 
his  case;  and  the  courts,  under  such  circumstances, 
have  been  inclined  to  maintain  the  validity  of  a  notice 
to  the  solicitor  {d) ;  but  the  circumstances  must  be 
such  as  to  support  a  supposition  that  the  papers  are 
producible,  and  the  notice  sufficient.     Thus,  a  three 

(z)  Atkym  Y.  Meredithy  4  Dowl.  658. 

(a)  Jiyrne  v.  Harvey^  2  M.  &  R.  89. 

(b)  George  v.  Thompson^  4  Dowl.  666. 

(c)  R,  V.  Hawkins,  2  C.  &  K.  823. 
{d)  Bnjan  v.  Wagttaff,  Bj,  &  M.  47. 

Qa2 
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days'  notice  to  produce  letters  written  by  a  defendant 
to  his  partners  in  New  South  "Wales,  was  held  suflB- 
oient,  on  its  appearing  that  there  had  been  litigation 
between  the  same  parties  some  years  previously,  for 
the  purposes  of  which  it  was  reasonable  to  suppose 
that  the  letters  must  have  been  remitted  to  Eng- 
land (e). 

If  a  party,  on  being  served  with  notice  to  produce^ 
states  that  the  document  does  not  exist,  secondary 
evidence  will  be  admissible,  and  the  adverse  party 
cannot  object  to  the  lateness  of  the  notice  (/). 

The  8th  rule  of  Ord.  32  provides,  that  "  Notice  to 
produce  documents  shall  be  in  the  form  No.  14  in 
Appendix  B.  (g),  with  such  variations  as  oiroum- 
stances  may  require.  An  affidavit  of  the  solicitor, 
or  his  clerk,  of  the  service  of  any  notice  to  produce, 
and  of  the  time  when  it  was  served,  with  a  copy  of 
the  notice  to  produce,  shall,  in  all  cases,  be  sufficient 
evidence  of  the  service  of  the  notice,  and  of  the  time 
when  it  was  served.'*  Sufficient  evidence  in  this  rule 
mesjiBprimdfaae  and  not  conclusive  evidence  (A). 

Notice  to  produce  is  unnecessary — 

1st.  Where  a  party  holds  a  duplicate  original,, 
or  a  counterpart  of  his  adversary's  docu- 
ment (t). 

Such  duplicate  or  counterpart  must  not  be  a  mere 
copy,  but  in  all  respects  of  equal  and  oo-extenfiiv& 

{e)  Sturge  r.  Buehofmn,  10  A.  &  E.  698. 

(/)  Foster  v.  Pointer,  9  0.  &  P.  720. 

(g)  See  this  form  in  the  Appendix. 

(h)  See  Barraelough  y.  Greenhough,  L.  B.,  2  Q.  B.  612. 

(•)  ColHng  r.  Treweek,  6  B.  &  C.  398. 
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'Character  and  validity  with  the  adversary's  dooument. 
In  such  a  case  it  is  receivable  as  being  itself  primary 
•evidence. 

2nd.  When  the  nature  of  the  case  and  proceedings 
sufficiently  inform  the  adverse  party  that 
he  will  be  required  to  produce  the  docu- 
ment. 
Thus  in  an  action  to  recover  for  a  bond  or  other 
instrument  (^*),  or  on  an  indictment  for  stealing  a 
writing  (/),  the  plaintiff  or  prosecutor  may  give  secon- 
dary evidence  without  proving  notice  to  produce. 
•**  Where  the  nature  of  the  action  or  indictment  is 
such  that  the  defendant  must  know  that  he  is  charged 
with  the  possession  of  the  document,  and  is  called 
upon  to  produce  it,  notice  is  not  necessary,  and  such 
is  the  case  in  an  action  of  trover  or  on  an  indictment 
for  stealing ;  but  if  the  matter  is  collateral,  it  is  un- 
necessary to  give  notice  (m).  Hence,  where  on  an 
indictment  for  perjury,  the  prisoner  having  sworn 
that  a  certain  draft  did  not  exist,  and  the  materiality 
of  its  existence  depended  on  its  contents  and  certain 
alleged  alterations  in  it,  it  was  held  that  no  parol 
•evidence  was  admissible,  either  of  its  existence  or  of 
its  contents,  without  notice  to  produce"  (n).  The 
general  rule  stated  above  is  subject  to  several  special 
limitations.     Thus,  in  forgery,  the  prosecutor  must 


(Xr)  Seott  y.  JoneSf  4  Taunt.  865. 
(0  B.  y.  AieJties,  1  Leach,  294. 

(m)  Per  Kelly,  C.  B.,  JR.  y.  Elicorthy^  L.  R.,  1  C.  C.  R.  103 ; 
:37  L.  J.,  M.  C.  3 ;  16  W.  R.  207. 
(m)  Ibid. 
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give  notice  to  the  prisoner  to  produce  the  original  (o) ; 
in  arson,  for  setting  fire  to  a  dwelling-house,  with 
intent  to  defraud  an  insurance  company,  notice  must 
be  given  to  produce  the  policy  {p).  So,  in  civil 
cases,  in  an  action  on  a  cheque  or  a  hill,  if  the 
defendant  does  not  traverse  the  making  or  accept- 
ance, but  only  avoids,  the  plaintiff  need  not  produce 
without  notice  (q), 

3rd.  A  notice  to  produce  a  notice  is  not  required  (r), 
e.  g,j  a  notice  to  quit,  a  notice  of  action, 
notice  of  dishonour  of  a  bill,  notice  to  pro- 
duce a  signed  solicitor's  bill  in  an  action 
on  it  (a). 
The  principle  of  this  rule  is  that  the  service  of  the 
original  notice  is  in  itself  a  sufficient  notice  to  pro- 
duce it  at  the  trial  if  required.     It  does  not  apply 
where  the  notice  has  been  given  to  one  who  is  not  a 
party  to  the  action,  nor  where  it  contains  the  terms 
of  a  contract;  as  where  a  carrier,  relying  upon  a 
notice  served  on  the  plaintiff  to  limit  his  liability, 
was  held  bound  to  give  notice  to  produce  it  (i), 
4th.  If  a  party  or  his  solicitor  is  shown  to  have 
an  original  with  him  in  court,  and  refuses 
to  produce  it,  secondaiy  evidence  will  be 
received,  notwithstanding  the  want  of  a 
notice  to  produce  (m). 

(o)  JR.  Y.  Halworthf  4  0.  &  P.  264. 
Ip)  jr.  y.  miicofnhe,  5  C.  &  P.  622. 
[q)  Goodered  y.  Armorer^  3  Q.  B.  966. 
(r)  Thilipsm  y.  Chtaey  2  Gamp.  111. 
(•)  CoUing  v.  Treweek,  6  B.  &  C.  394. 
(0  Jimei  V.  TarUUm,  9  M.  &  W.  676. 
(u)  Jhoyer  y.  Collins,  7  Ex.  739. 
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5th.  Notice  will  not  be  required  when  the  adverse 
party  has  admitted  the  loss  of  the  original ; 
or  where  it  is  in  the  nature  of  an  irre- 
movable fixture,  such  as  a  mural  inscrip- 
tion (x). 

This  rule  does  not  apply  to  a  removable  and  port- 
able notice  or  writing  (y). 

6th.  Merehant  seamen  (z)  are  permitted  to  prove 
orally  an  agreement  with  the  master  of  a 
ship,  without  producing  the  original,  or 
giving  notice  to  produce  it. 


(x)  Bartholomew  v.  Stephma,  8  C.  &  P.  728. 
{if)  Jwea  V.  Tarleton,  9  M.  &  W.  675. 

(z)  17  &  18  Viot.  c.  104,  8.  165 ;  Doicman  y.  ManzeluuMf  2  Gamp. 
315. 
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CHAPTER    VIII. 

INTBliROGATORIES. 

It  is  proposed  in  this  chapter  to  treat  of  evidenoe 
elidted  by  means  of  interrogatories  which  were  im- 
ported into  the  superior  courts  of  common  law  from 
the  equity  courts,  and  have  been  adopted  in  the  new 
practice.  By  means  thereof  a  party  is  able  to  ac- 
quire evidence  necessary  to  enable  him  to  prove  his 
case  in  court,  which  he  can  only  obtain,  or  most  easily 
procure,  by  extracting  it  from  his  adversary. 

The  present  practice  relative  to  interrogatories  is 
governed  by  Order  31  of  the  E.  S.  C.  1883,  which  is 
as  follows : — 

Bule  1.  "  In  any  action  where  relief,  by  way  of 
damages  or  otherwise,  is  sought  on  the  ground  of 
fraud  or  breach  of  trust,  the  plaintiff  may,  at  any 
time  after  delivering  his  statement  of  claim,  and  a 
defendant  may,  at  or  after  the  time  of  delivering  his 
defence,  without  any  order  for  that  purpose,  and  in 
every  other  cause  or  matter  the  plaintiff  or  defen- 
dant may,  by  leave  of  the  court  or  a  judge,  deliver 
interrogatories  in  writing  for  the  examination  of  the 
opposite  parties,  or  any  one  or  more  of  such  parties, 
and  such  interrogatories  when  delivered  shall  have  a 
note  at  the  foot  thereof  stating  which  of  such  inter- 
rogatories each  of  such  persons  is  required  to  answer: 
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Provided  that  no  party  shall  deliver  more  than  one 
set  of  interrogatories  to  the  same  party  without  an 
order  for  that  purpose :  Provided  also  that  interro- 
gatories which  do  not  relate  to  any  matters  in  ques- 
tion in  the  cause  or  matter  shall  be  deemed  irrelevant, 
notwithstanding  that  they  might  be  admissible  on  the 
oral  cross-examination  of  a  witness. 

Kule  2.  ''  In  deciding  upon  any  application  for 
leave  to  exhibit  interrogatories,  the  court  or  judge 
shall  take  into  accoimt  any  ofFer  which  may  be  made 
by  the  party  sought  to  be  interrogated  to  deliver 
particulars,  or  to  make  admissions,  or  to  produce 
documents  relating  to  the  matter  in  question,  or  any 
of  them. 

Bule  3.  ''  In  adjusting  the  costs  of  the  cause  or 
matter  inquiry  shall,  at  the  instance  of  any  party, 
be  made  into  the  propriety  of  exhibiting  such  inter- 
rogatories, and  if  it  is  the  opinion  of  the  taxing 
oj£cer  or  of  the  court  or  judge,  either  with  or  with- 
out an  application  for  inquiry,  that  such  interroga- 
tories have  been  exhibited  unreasonably,  vexatiously, 
or  at  improper  length,  the  costs  occasioned  by  the 
said  interrogatories  and  the  answers  thereto  shall  be 
paid  in  any  event  by  the  party  in  fault. 

Bule  4.  ^'Interrogatories  shall  be  in  the  Form 
No.  6  in  Appendix  B.,  with  such  variations  as  cir- 
cumstances may  require. 

Bule  5.  ''  If  any  party  to  a  cause  or  matter  be  a 
body  corporate  or  a  joint  stock  company,  whether 
incorporated  or  not,  or  any  other  body  of  persons, 
empowered  by  law  to  sue  or  be  sued,  whether  in  its 
own  name  or  in  the  name  of  any  officer  or  other 
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person,  any  opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatories  to  any  mem- 
ber or  officer  of  such  corporation,  company,  or  body, 
and  an  order  may  be  made  accordingly. 

Eule  6.  "Any  objection  to  answering  any  one  or 
more  of  several  interrogatories  on  the  ground  that  it 
or  they  is  or  are  scandalous  or  irrelevant,  or  not  band 
fide  for  the  purpose  of  the  cause  or  matter,  or  that 
the  matters  inquired  into  are  not  sufficiently  material 
at  that  stage,  or  on  any  other  ground,  may  be  taken 
in  the  affidavit  in  answer. 

Eule  7.  "  Any  interrogatories  may  be  set  aside 
on  the  ground  that  they  have  been  exhibited  un- 
reasonably or  vexatiously,  or  struck  out  on  the 
ground  that  they  are  prolix,  oppressive,  unneces- 
sary, or  scandalous,  and  any  application  for  this 
purpose  may  be  made  within  seven  days  after  ser- 
vice of  the  interrogatories. 

Rule  8.  "  Interrogatories  shall  be  answered  by 
affidavit  to  be  filed  within  ten  days,  or  within  such 
other  time  as  a  judge  may  allow. 

Eule  9.  '^  An  affidavit  in  answer  to  interrogatories 
shall,  unless  otherwise  ordered  by  a  judge,  if  ex- 
ceeding ten  folios,  be  printed  and  shall  be  in  the 
Form  No.  7  in  Appendix  B.,  with  such  variations 
as  circumstances  may  require. 

Eule  10.  "  No  exceptions  shall  be  taken  to  any 
affidavit  in  answer,  but  the  sufficiency  or  otherwise 
of  any  such  affidavit  objected  to  as  insufficient  shall 
be  determined  by  the  court  or  a  judge  on  motion  or 
summons. 

Eule  11.  ^^  If  any  person  interrogated  onuts  to 
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answer,  or  answers  insufficiently,  the  party  interro- 
gating may  apply  to  the  court  or  a  judge  for  an 
order  requiring  him  to  answer,  or  to  answer  further, 
as  the  case  may  be.  And  an  order  may  be  made 
requiring  him  to  answer,  or  answer  further,  either  by 
affidavit  or  by  vivd  voce  examination,  as  the  judge 
may  direct/' 

The  practice  of  the  Court  of  Chancery  as  to  in- 
terrogatories was  regulated  by  the  15  &  16  "Vict, 
c.  86,  the  12th  section  of  which  authorized  the  plain- 
tiff to  file  inteiTOgatories  for  the  examination  of  any 
defendant  or  defendants,  and  to  deliver  a  copy  thereof 
to  such  defendant  or  defendants,  or  to  his  or  their 
solicitor.  These  interrogatories  were  required  to  be 
founded  on  the  bill ;  but  a  variety  of  questions  might 
be  founded  upon  a  single  allegation  therein,  and  it 
was  not  necessary  that  an  interrogatory  should  in  all 
cases  be  f  oimded  upon  a  distinct  allegation  in  the 
bill.  Formerly,  if  the  defendant  required  from  the 
plaintiff  any  information,  it  was  necessary  for  him 
to  file  a  cross  biU :  with  a  view  to  remedy  this,  it  was 
enacted  by  the  19th  section  of  the  above-mentioned 
act,  that  it  should  be  lawful  for  any  defendant  in  any 
suit,  whether  commenced  by  bill  or  by  claim,  but  in 
suits  commenced  by  bill  which  the  defendant  is  re- 
quired to  answer,  not  until  after  he  shall  have  put  in 
a  sufficient  answer  to  the  bill,  and  without  filing  any 
cross  bill  of  discovery  (which,  however,  he  might  file 
if  he  thought  fit),  to  file  inteirogatories  for  the  exa- 
mination of  the  plaintiff,  to  which  shall  be  prefixed  a 
concise  statement  of  the  subjects  on  which  a  dis- 
covery is  sought,  and  to  deliver  a  copy  of  such  in- 
teirogatories to  the  plaintiff  or  his  solicitor ;  and  such 
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plaintiff  shall  be  bound  to  answer  such  interroga- 
tories in  like  manner  as  if  the  same  had  been  con- 
tained in  a  bill  of  disooyery  filed  by  the  defendant 
against  hiin,  and  the  practice  of  the  court  with  re- 
ference to  excepting  to  answers  for  insufficiency,  or 
for  scandal,  should  extend  and  be  applicable  to  an- 
swers put  in  to  suchinteirogatories:  provided  that  in 
determining  the  materiality  or  relevancy  of  any  such 
answer,  or  of  any  exception  thereto,  the  court  is  to 
have  regard,  in  suits  commenced  by  bUl,  to  the  state- 
ments contained  in  the  original  bill,  and  in  the 
answer  which  may  have  been  put  in  thereto  by  the 
defendant  exhibiting  such  inteirogatories  for  the  exa- 
mination of  the  plaintiff. 

The  common  law  practice  as  to  interrogatories  was 
foimded  upon  and  regulated  by  the  51st  section  of 
the  Common  Law  Procedure  Act,  1854(a),  which 
enacts,  that  ''in  all  causes  in  any  of  the  superior 
courts,  by  order  of  the  court  or  a  judge,  the  plaintiff 
may  (with  the  declaration),  and  the  defendant  may 
(with  the  plea),  or  either  of  them,  by  leave  of  the 
court  or  a  judge,  may  at  any  other  time,  deliver  to 
the  opposite  party,  or  his  attorney  (provided  such 
party,  if  not  a  body  corporate,  would  be  liable  to  be 
called  and  examined  as  a  witness  upon  such  matter), 
interrogatories  in  writing  upon  any  matter  as  to 
which  discovery  may  be  sought,  and  require  such 
party  (or,  in  the  case  of  a  body  corporate,  any  of  the 
officers  of  such  body  corporate)  within  ten  days  to 
answer  the  question  in  writing  by  affidavit,  to  be 
sworn  and  filed  in  the  ordinary  way ;  and  any  party 

(a)  17  &  is  ^ofc.  o.  125. 
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or  officer  omittiDg  without  just  oause  sufficiently  to 
answer  all  questions  as  to  which  a  discovery  may  bo 
sought  within  the  above  time,  or  such  extended  time 
as  the  court  or  judge  shall  allow,  shall  be  deemed  to 
have  committed  a  contempt  of  court,  and  shall  be 
liable  to  be  proceeded  against  accordingly/' 

There  was  originally  some  doubt  among  the  judges 
whether  the  Legislature,  in  the  above  section,  in- 
tended to  limit  the  new  privilege  to  those  cases  only 
in  which  a  court  of  equity  would  entertain  a  bill  of 
discovery ;  and  eminent  authorities  held  that  the  sta- 
tutory right  of  discovery  in  the  common  law  courts 
is  more  extensive  than  that  which  exists  in  the  equity 
courts  (6).  But  it  was  subsequently  settled  that  the 
right  of  discovery  at  common  law  was  measured  by, 
and  exactly  co-extensive  with,  the  right  of  discovery 
in  a  court  of  equity  (c),  the  principles  (d)  but  not  the 
practice  of  the  courts  of  equity  being  binding  upon 
the  coinis  of  common  law.  Under  the  present  prac- 
tice, when  the  rules  of  common  law  and  equity  con- 
flict, the  latter,  by  virtue  of  the  Judicature  Act,  1873, 
8.  26,  sub-8.  11,  prevail;  but  this,  although  true  of 
rules  of  legal  principle,  is  not  generally  considered 
to  be  true  of  mere  rules  of  practice,  as  to  which  the 
more  convenient  practice  will  be  adopted  (<?). 

By  the  present  practice  interrogatories  cannot  be 


{b)  Per  Parke,  B.,  and  Alderson,  B.,  Osborne  y.  London  Dock  Co.^ 
10  Ex.  698. 

{e)  Carew  y.  I>av%e9y  6  E.  &  B.  709 ;  Horton  y.  Bolt,  2  H.  &  N» 
249  ;  Adams  y.  Lloyd,  3  H.  &  K.  351. 

(d)  Fye  y.  ButUrfleld,  5  B.  &  S.  829. 

\e)  Newbiggin  Oat  Co,  y.  Armntrong,  L.  R.,  13  Ch.  Diy.  310 ;  4^ 
L.  J.,  Cai.  231 ;  28  W.  R.  217. 
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delivered  without  leave,  exoept  in  actions  founded  on 
fraud  or  breach  of  trust.  The  leave,  when  granted, 
is  to  interrogate  generally,  and  not  to  deliver  specific 
interrogatories,  although  an  applicant  for  leave  to 
interrogate  is  generally  required  to  state  the  points 
on  which  he  proposes  to  interrogate,  and  the  leave 
does  not  of  course  prejudice  a  subsequent  application 
to  strike  out  the  interrogatories  under  Bule  7.  In- 
terrogatories are  used  for  three  purposes — (a)  to  sup- 
port the  case  of  the  party  interrogating;  (b)  to 
ascertain  the  nature  of  the  case  of  the  opponent ; 
(o)  to  destroy  the  case  of  the  opponent. 

In  order  to  support  his  own  case  a  party  may  (by 
leave,  of  course,  when  necessary)  interrogate  for  the 
purpose  of  getting  his  opponent  to  admit  on  oath 
any  fact  which  such  party  would  have  to  prove  at 
the  trial  (/),  and  thus  obtaining  admissions  which 
will  make  it  unnecessary  to  enter  into  evidence  as  to 
the  facts  admitted  (g) ;  but  leave  to  interrogate  for 
this  purpose  only  would  probably  not  now  be  gene- 
rally granted,  having  regard  to  Bule  2,  imless  the 
party  seeking  leave  has  first  applied  to  his  opponent 
to  admit  the  fact  under  Order  32,  r.  4,  and  the  latter 
has  neglected  or  refused  to  make    the  admission; 
nor  is  it  permissible  to  interrogate  for  the  purpose 
of  fishing  out  a  case,  but  only  to  establish  a  case 
set  up ;  and  therefore,  as  a  general  rule,  a  plaintiff 
cannot  deliver  interrogatories  before  delivering  his 
statement  of  claim,  nor  can  a  defendant  do  so  before 
delivering  his  defence.     Actions  for  the  recovery  of 

(/)  Tipping  v.  Clarke,  2  Hare,  391. 

(^)  Att.-Gen,  v.  Gaskili,  L.  E.,,20  Ch.  D.  619;  51  L.  J.,  Ch. 
870 ;  30  W.  R.  568. 
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land  stand  on  no  different  footing  in  this  respect  to 
other  actions  (A),  and  a  plaintiff  in  such  an  action  is 
entitled  to  interrogate  the  defendant  (as  he  would  be 
to  call  him  as  a  witness)  to  prove  his  title. 

In  order  to  ascertain  what  is  the  nature  of  the  case 
of  his  opponent  a  party  may  interrogate  as  to  the 
facts  on  which  he  relies,  but  not  as  to  the  evidence 
by  which  those  facts  are  to  be  established  {i),  A 
party  may  interrogate  for  the  purpose  of  destroying 
his  opponent's  case  (y),  and  this  rule  extends  even  to 
enabling  a  plaintiff  to  interrogate  for  the  purpose  of 
defeating  a  case  that  he  anticipates  may  be  made 
against  him  by  the  defendant  (k) ;  but  as  a  parfcy  is 
not  entitled  to  discovery  of  his  opponent's  evidence, 
the  rule  under  consideration  is  somewhat  difficult  of 
application. 

A  party  answering  an  interrogatory  must  answer 
not  only  as  to  his  personal  knowledge,  but  also  as  to 
his  information  and  belief  (/),  and  when  he  is  bound 
to  state  his  belief  he  is  bound  to  state  the  grounds  of 
it(m).  In  order  to  answer  fully  he  is  bound,  if 
necessary,  to  search  documents  in  his  possession  or 
power  (n),  and  where  he  has  only  a  right  to  inspect 


{h)  LyeU  T.  Kennedy y  L.  B.,  8  App.  Gas.  217;  52  L.  J.,  Ch. 
385  ;  31  W.  R.  618. 

(»)  Eade  v.  Jaeobsy  L.  R.,  3  Ex.  D.  335  ;  47  L.  J.,  Ex.  74  ;  26 
W.  R.  169 ;  cf.  Ait.-Gen,  v.  GatkiU,  L.  R.,  20  Ch.  D.  519 ;  51 
L.  J.,  Ch.  870 ;  30  W.  R.  558. 

U)  See  Grumbrecht  v.  Parry,  32  W.  R.  558. 

(k)  Att.-Gen.  v.  Corporation  of  London,  2  Mac.  &  G.  260. 

(/)  See  the  judgments  in  LyeU  v.  Kennedy ,  L.  R.,  9  App.  Caa. 
81 ;  63  L.  J.,  Ch.  449  ;  32  W.  R.  497. 

(m)  Per  Lord  Watson,  Ibid. 

{n)  Att.'Gen.  v.  JRet/ord,  2  M.  &  E.  35. 
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documents  in  the  possession  of  others  he  must  either 
inspect  them,  or  prove  that  he  has  been  unable  to 
enforce  his  right  to  inspection  (o) .  Since  a  knowledge 
of  the  agent,  in  agency  matters,  is  the  knowledge  of 
the  principal  when  the  acts  inquired  into  are  those 
which  would  be  done  by  or  would  be  known  to  the 
agent  of  the  party  interrogated  in  the  ordinary  course 
of  business,  he  is  bound  to  obtain  from  such  agent 
information  to  enable  him  to  answer  tlie  interroga* 
tory,  i.  e,j  if  the  agent  is  still  in  his  employment,  or 
under  his  control,  and  in  such  a  position  that  the 
party  interrogated  might  reasonably  be  required  to 
conmiunicate  with  him  (|?).  But  "  there  is  a  limit 
to  the  enforcement  of  inquiry ;  and  if  a  party  can 
show  that,  in  order  to  answer  the  questions  put,  it 
would  be  wholly  unreasonable  to  require  him  to  make 
the  necessary  inquiries,  that  is  to  say,  that  it  would 
cause  him  an  unreasonable  expense,  or  that  the  ques- 
tions are  such  that  an  unreasonable  amount  of  detail 
is  asked,  there  might  be  ground  for  saying  that,, 
although  he  had  not  answered  specifically  every  part 
of  the  interrogatories,  he  had  nevertheless  answered 
sufficiently  "(^). 

A  defendant  wishing  to  pay  into  court  what  is  due 
is  entitled  to  interrogate  a  plaintiff  as  to  actual 
damage  sustained,  in  order  to  guide  him  as  to  the 
amount  to  be  paid  in  (r). 


(o)  Taylor  v.  Jtundell,  Cr.  &  Ph.  104. 

ip)  Bolchlow  V.  Fiaher^  L.  B.,  10  Q.  B.  D.  161 ;  62  L.  J.,  Q,  B. 
12 ;  81  W.  B.  236. 

(q)  Per  Brafct,  L.  J.,  Ibid. 

(r)  Froit  V.  Brook,  23  "W.  B.  260 ;  Some  v.  Hoitgh,  L.  E.,  » 
C.  P.  186  ;  43  L.  J.,  C.  P.  70 ;  22  W.  B.  412. 
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Under  the  6th  rule  objeotion  may  be  taken  to 
answer  an  interrogatory  on  the  ground  that  it  is 
scandalous.  Scandal  consists  in  the  allegation  of 
4mything  which  it  is  unbecoming  the  dignity  of  the 
court  to  hear,  or  is  contrary  to  good  manners,  or 
which  charges  some  person  with  a  crime  not  neces- 
sary to  be  shown  in  the  action.  Any  unnecessary 
allegation  bearing  cruelly  on  the  moral  character  of 
an  individual  is  scandalous;  but  nothing  that  is 
material  is  scandalous,  and  therefore  the  language  of 
the  record  is  often,  although  literally  scandalous,  not 
legally  so  («).  The  sole  test  is  "  whether  the  matter 
alleged  to  be  scandalous  has  a  tendency,  or,  in  other 
words,  would  be  admissible  in  evidence,  to  show  the 
truth  of  any  allegation  in  the  bill  that  is  material 
with  reference  to  the  relief  that  is  prayed  "  (^). 

Another  ground  for  objecting  to  answer  an  in- 
terrogatory is  that  the  subject  of  inquiry  is  not 
■sufficiently  material  at  that  stage  of  the  action. 
Thus,  in  an  action  for  an  infringement  of  a  patent, 
where  the  defendant  denied  the  infringement,  he 
was  held  not  bound  to  answer  any  interrogatory 
inquiring  after  matters  irrelevant  to  that  question  (u) ; 
but  where  the  plaintiff  filed  a  bill  to  establish  that  a 
business  carried  on  by  three  of  the  defendants  in 
partnership  belonged  to  the  estate  of  her  late  hus- 
band, and  the  interrogatories  required  these  defen- 

1 ■  ■     ■  -  — 

(«)  Ttsher  v.  Owen,  L.  R.,  8  Ch.  D.  646  ;  47  L.  J.,  Ch.  681  ;  26 
"W.  R.  681. 

{i)  Per  Lord  Selbome,  Christie  y.  Christie,  L.  R.,  8  Ch.  App. 
^03  ;  62  L.  J.,  Ch.  644. 

(tf)  Delarue  y.  Dickenson,  3  K.  &  J.  388. 

F.  R  R 
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dants  to  set  forth  whether  they,  or  any  of  them,  had 
drawn  oat  of  the  bnsiness  any  money  for  their  or  hk 
own  account  in  respect  of  capital  adTsnoed,  profits 
or  otherwise,  and  to  set  forth  the  partiealan  of  the 
moneys  so  drawn  out,  and  the  third  defendant  de- 
clined to  answer  this  interrogatory,  sohmitting  that 
the  plaintiff  was  not  entitled  to  this  discoTeiy  till  she 
had  established  her  right  to  a  decree,  the  Conrt  of 
Appeal  in  Chancery  held,  affirming  the  decision  of 
the  Master  of  the  Bolls,  that  the  interrogatory  must 
be  answered  (v).  An  executor  must,  if  required,  set 
out  his  accounts  in  his  answer  (x),  and  a  mortgagee 
in  possession  admitting  himself  to  be  redeemable  has 
been  held  unable  to  decline  answering  inteirogatoiies 
as  to  the  state  and  particulars  of  the  account  which  it 
is  one  of  the  objects  of  the  suit  to  take  (y).  In  the 
same  case,  the  Court  of  Appeal  in  Chancery  laid  down 
that  the  true  rule  was,  that  in  an  ordinary  suit  for  ac- 
counts, a  defendant  submitting  to  answer  (even  when 
he  altogether  denies  the  plaintiff's  title),  must  answer 
fully,  not  only  as  to  other  matters,  but  also  as  to 
consequential  matters  of  account ;  but  (the  judgment 
proceeded)  ^^  the  court  may  be  trusted  to  exercise  a 
proper  control  over  any  attempt  on  the  plaintiff's 
part  to  press  for  any  such  minuteness  of  discover)' 
as  would  be  either  vexatious  or  unreasonable,  as. 


{v)  Saull  V.  Brwcne,  L.  E.,  9  Ch.  364 ;  43  L.  J.,  Ch.  568 ;  22 
"W.  R.  427. 

{x)  Thompson  v.  Dunn,  18  W.  B.  854 ;  Aliton  v.  AlUon,  50  L.  J., 
Ch.  674  ;  29  W.  R.  732. 

iy)  Elmer  y.  Creaaey^  L.  B.,  9  Ch.  69 ;  43  L.  J.,  Ch.  166 ;  22 
*W.  B.  141. 
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indeed,  It  oan  do  in  every  case  in  whicli  it  is  Batisfied 
that  any  kind  of  disooTery  is  required  vexationsly 
or  oppressively.*'  The  same  court,  in  a  subsequent 
case  (s),  on  the  ground  that  it  was  vexatious  or  un- 
reasonable, within  the  meaning  of  the  above  quoted 
words,  refused,  where  the  plaintiff  had  filed  a  bill, 
founded  on  the  alleged  agency  of  the  defendant, 
which  was  the  question  in  the  suit,  to  compel  the 
defendant  to  answer  interrogatories  as  to  what 
appeared  to  be  his  private  transactions,  saying  that 
'^It  would  be  monstrous  that  a  man,  by  merely 
alleging  that  he  had  a  share  in  a  concern,  which 
allegation  was  denied  and  had  not  been  established, 
and  whilst  it  was  doubtful  whether  it  would  be  esta- 
blished, could  get  the  accounts  of  the  defendant's 
private  business  and  of  his  dealings  with  other 
people." 

With  regard  to  the  7th  rule,  when  leave  has  been 
obt^ed  to  deliver  interrogatories,  the  whole  set 
would  not  be  set  aside  except,  perhaps,  on  the  ground 
of  prolixity.  When  leave  has  not  been  obtained, 
they  can  be  set  aside  on  that  ground  if  leave  is 
necessary,  and  when  leave  is  imnecessory  they  will 
be  set  aside  as  a  whole  if  unnecessary  or  vexatious, 
but  with  leave  to  deliver  reasonable  and  proper  ones 
in  proper  cases  (a). 


(s)  Great  TVeatem  Colliery  Co,  y.  TW^r,  L.  B.,  9  Ch.  376 ;  43 
L.  J.,  Gh.  518. 
(a)  See  Cawlef/  y.  Burton,  32  W.  B.  33. 
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CHAPTEE  IX. 

STAMPS. 

In  this  chapter  only  the  leading  principles  of  the 
Stamp  Acts  will  he  stated,  so  far  as  they  affect  the 
admissibility  in  evidence  of  written  documents. 

The  general  rule  is,  that  no  instrument  executed 
in  any  part  of  the  United  Xingdom,  or  relating, 
wheresoever  executed,  to  any  property  situate,  or  to 
any  matter  or  thing  done  or  to  be  done,  in  any  part 
of  the  Unit^  Kingdom,  shall,  except  in  criminal 
proceedings,  be  pleaded  or  given  in  evidence,  or 
admitted  to  be  good,  useful,  or  available  in  law  or 
equity,  unless  it  is  duly  stamped  in  accordance  with 
the  law  in  force  at  the  time  when  it  was  first 
executed. 

The  15th  section  of  the  Stamp  Act,  1870  (a),  pro- 
vides that  "  except  where  express  provision  to  the 
contrary  is  made  by  this  or  any  other  act,"  any 
unstamped  or  insufficiently-stamped  instrument  may 
be  stamped  after  execution  on  payment  of  the  un- 
paid duty,  and  a  penalty  of  lOt,  and,  in  certain 
cases,  of  interest  on  the  duty.  The  16th  section  of 
the  same  act  provides  as  follows : — 

"  (1.)  Upon  the  production  of  an  instrum^tit 
chargeable  with  any  duty  as  evidence  in  any  court 

(a)  33  &  34  Viot.  c.  97. 
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of  oivil  judioature  in  any  part  of  the  United  Bing- 
dom,  the  officer  whose  duty  it  is  to  read  the  instru* 
ment  shall  call  the  attention  of  the  judge  to  any 
omiBsion  or  insufficiency  of  the  stamp  thereon,  and 
if  the  instrument  is  one  which  may  legally  be  stamped 

the  officer  of  the  amount  of  the  unpaid  duty,  and  the* 
penalty  payable  by  law  on  stamping  the  same  as 
aforesaid,  and  of  a  further  mm  of  one  pound,  be 
received  in  evidence,  saving  all  just  exceptions  on 
other  grounds. 

"  (2.)  The  officer  receiving  the  said  duty  and 
penalty  shall  give  a  receipt  for  the  same,  and  make 
an  entry  in  a  book  kept  for  that  purpose  of  the  pay* 
ment  and  of  the  amount  thereof,  and  shall  communi-- 
cate  to  the  commissioners  the  name  or  title  of  the 
cause  or  proceeding  in  which,  and  of  the  party  from 
whom,  he  received  the  said  duty  and  penalty,  and 
the  date  and  description  of  the  instrument,  and  shall 
pay  over  to  the  Receiver-General  of  Inland  Revenue, 
or  to  such  other  person  as  the  commissioners  may 
appoint,  the  money  received  by  him  for  the  said 
duty  and  penalty, 

**  (3,)  "Upon  production  to  the  commissioners  of 
any  instrument  in  respect  of  which  any  duty  or 
penalty  has  been  paid  as  aforesaid,  together  with  the 
receipt  of  the  said  officer,  the  payment  of  such  duty 
and  penalty  shall  be  denoted  on  such  instrument 
accordingly." 

The  17th  section  provides  thatj^  "  Save  and  except 
as  aforesaid,  no  instrument  executed  in  any  psurt 
of  the  United  Elingdom,  or  relating,  wheresoever 
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executed,  to  any  property  situate^  or  to  any  matter  or 
thing  done  or  to  be  done,  in  any  part  of  the  United 
Kingdom,  shall,  except  in  criminal  proceedings,  be 
pleaded  or^given  in  evidence,  or  admitted  to  be  good, 
useful,  or  available,  in  law  or  equity,  unless  it  is  didy 
stamped  in  [accordance  "with  the  law  in  force  at  the 
time  when  it  was  first  executed." 

The  party  who  objects  to  the  want  or  sufficiency  of 
a  stamp  must  prove  it  (b) ;  and  the  judge  will  deter- 
mine the  question  before  the  instrument  can  be  shown 
to  the  jury  (c) ;  but  by  sect.  18  of  the  Stamp  Act, 
1870,  provision  is  made  for  taking  the  opinion  of  the 
Goiomissioners  of  Inland  Bevenue  on  the  liability  of 
any  instrument  to  duty,  and  for  stamping  such  in- 
strument in  accordance  with  such  opinion ;  and  it  is 
enacted  that  ^^  every  instrument  stamped  with  the 
particular  stamp  denoting  either  that  it  is  not  charge- 
able with  any  duty,  or  is  duly  stamped,  shall  be  ad- 
missible in  evidence,  and  available  for  all  purposes 
notwithstanding  any  objection  relating  to  duty." 

If  an  agreement  is  no  more  than  a  proposal,  it 
does  not  require  a  stamp ;  but  when  it  is  either  an 
agreement  strictly,  or  evidence  of  one,  it  must  be 
stamped,  if  the  subject-matter  is  above  5/.  (d). 
Where  an  agreement,  which  appears  to  be  in  writing, 
is  in  dispute  between  parties,  it  must,  according  to 
the  rule  which  requires  the  best  evidence,  be  pro- 
duced ;  and,  when  produced,  if  it  appears  to  require 


(b)  Doe  Y.  OxmibSf  3  Q.  B.  687. 

{e)  Per  Lord  Tenterden,  Jardine  r.  I^ffne,  1  B.  &  Ad.  670. 

{d)  Eegariy  t.  MUne^  14  G.  B.  627. 
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a  stamp,  it  will  be  inadmissible  unless  it  be  properly 
stamped.  Thus,  where  it  appears  in  the  course  of  a 
party's  ease  that  there  is  a  written  agreement,  bear- 
ing directly  on  the  points  at  issue,  he  must  produce 
it  duly  stamped  {e).  Such  an  agreement  cannot  be 
treated  as  a  nullity,  if  it  is  produced  and  appears  to 
be  imstamped ;  and  therefore  it  was  held  in  Delai/  y. 
Alcock  (/),  that  a  county  court  judge  was  wrong  in 
allowing  parol  evidence  to  be  given  of  an  agreement 
contained  tn  an  unstamped  writing.  Where,  however, 
a  pariy  succeeds  in  establishing  his  case  by  oral  evi- 
dence, the  opposite  party  cannot  defeat  it  by  merely 
producing  an  unstamped  written  agreement.  Thus, 
in  Magnay  v.  Knight  {g)j  where  the  plaintiff  closed 
her  case  without  anything  appearing  to  show  that 
there  was  a  written  agreement  between  her  and  the 
defendant  as  to  the  subject-matter  of  the  action,  the 
defendant  was  held  not  entitled  to  call  for  a  nonsuit 
by  producing  a  paper  purporting  to  be  an  agreement, 
but  unstamped.  This  case,  although  apparently 
contradicted  by  Delat/  v.  Alcock^  will  be  reconciled 
with  it  by  presuming  that,  in  the  latter  case,  the 
defendant  was  called  as  a  witness  by  the  plaintiff, 
and  that  the  existence  of  the  imstamped  agreement 
was  disclosed  in  the  course  of  the  plaintiff's  case.  If 
that  had  closed  without  evidence  of  an  agreement 
in  writing,  it  appears,  on  the  authority  of  Magnay  v. 
Knight,  that  the  defendant  could  not  have  nonsuited 


(e)  Buxton  y.  Corniah,  12  M.  &  W.  426. 
(/)  4  E.  &  B.  660. 
(g)  1  M.  &  G.  944. 
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the  plaintiflE  by  producing  an  unstamped  written 
agreement. 

When  it  is  necessary  to'produce  the  writing,  or  to 
account  for  its  absence,  secondary  evidence  will  not 
be  received  if  it  appears  that  the  original  required  a 
stamp,  and  that  it  was  unstamped  (h) ;  but  a  writing* 
requiring  a  stamp  will  be  presumed  to  have  been 
properly  stamped  (t) ;  and  as  agaLust  a  party  refusings 
to  produce  a  document  after  notice  there  is  a  similar 
presumption  (j) ;  but  such  a  presumption  may  be 
rebutted  by  evidence  that  the  writing  was  not 
stamped  {k).  If  it  is  shown  that  a  lost  document 
was  at  one  time  unstamped,  this  fact  alone  will  raiso 
a  presumption  that  it  continued  without  a  stamp  (/). 
The  court  will  not  sanction  an  agreement  to  waive 
the  objection  for  want  of  a  stamp  (w). 

When  an  instrument  purports  to  have  been 
stamped,  but  no  stamp  appears,  or  one  partially* 
effaced,  the  judge  may  receive  the  writing,  if  the 
want  of  the  stamp  or  its  erasure  is  satisfactorily  ex- 
plained to  him  (n).  When  an  instrument,  so  far  as 
appears  on  the  face  of  it,  is  properly  stamped,  it  is  a 
question  whether  the  court  is  entitled  to  look  outside 
the  instrument  in  order  to  settle  whether  it  is  pro- 


(A)  Vide  aupra,  p.  378. 

(t)  Mart  Y.  Sartf  1  Hare,  1 ;  cf .  lUlejf  t.  Goodwin,  4  A.  &  E.  94.. 
0')  Crisp  T.  AndertoHf  1  Stark.  85. 
(k)  Crowther  y.  Solomon;  6  G.  B.  758. 

\l)  If arine  Investment  Co.  v.  Saviside,  L.  B.,  5  E.  &  I.  624  ;  42.' 
L.  J.,  Oh.  173. 

(m)  Owen  v.  TlumaSf  3  M.  &  K.  363. 
(n)  Doe  r.  Coombs,  8  Q.  B.  687. 
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perly  stamped  or  not.  The  case  of  Oatty  v.  Fry  (p) 
was  decided  on  the  principle  that  under  such  circum- 
stances the  court  must  look  at  the  instrument  alone ; 
and  it  was  there  held  that  a  cheque  which  was  in  fact 
post-dated  to  the  knowledge  of  the  person  who  took  it 
and  sued  upon  it  was  admissible  in  evidence.  It  had 
only  a  penny  stamp,  whereas,  being  post-dated,  it  was 
liable  to  an  ac^  valorem  duty  as  a  bill  of  exchange.  The 
oourt  held  that  they  could  only  look  at  the  cheque, 
and  as  it  was  payable  on  demand  at  the  time  of  the 
trial,  it  was,  on  the  face  of  it,  properly  stamped.  This 
case  was  cited  to  the  Queen's  Bench  Division  in  the 
later  case  of  Clarke  v.  Roche  (p).  This  was  a  case 
where  a  deed,  dated  the  3rd  of  February,  1875, 
bore  a  10«.  stamp,  which  was  pnmd  facie  suflGl- 
cient.  This  deed  was,  in  fact,  executed  before  the 
Stamp  Act  of  1870  came  into  operation,  and  there- 
fore required  a  35^.  stamp.  This  fact  being  proved, 
the  judge  at  the  trial  refused  to  admit  the  deed  in 
evidence,  and  the  Queen's  Bench  Division  held  that 
he  was  right,  and  that  Gatiy  v.  Fry  was  distinguish- 
able. It  would  seem,  however,  that  if  one  decision 
Was  right  the  other  must  be  wrong,  as  the  whole 
question  appears  to  turn  upon  whether  or  not  evi- 
dence is  admissible  to  prove  that  the  17th  section  of 
the  Stamp  Act  has  not  been  complied  with. 

An  unstamped  instrument,  inadmissible  as  an 
agreement,  may  yet  be  admissible  to  prove  a  colla- 
teral or  independent  fact.    Thus,  a  cheque,  drawn 


(o)  L.  B.»  2  Ex.  D.  266 ;  46  L.  J.,  Ex.  605 ;  25  W.  B.  306. 
Ip)  L.  B.,  8  Q.  B.  D.  170 ;  47  L.  J.,  Q.  B.  147 ;  26  W.  R.  112. 
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beyond  the  legal  limits,  has  been  received  to  prove 
the  receipt  of  money  by  a  holder,  but  not  to  discharge 
the  banker  (q) ;  an  unstamped  reoeipt  to  show  that 
goods  were  sold  to  a  third  person,  and  not  to  the 
defendant  (r) ;  an  tmstamped  agreement  to  show  an 
illegal  consideration  for  a  debt  (s) ;  but  it  cannot  be 
presented  to  a  jury  as  evidence  of  any  part  of  tlie 
substantial  claim  of  a  party  (t).  It  may  be  handed 
to  a  witness  to  refresh  his  memory;  and  if  it  re- 
quires a  stamp  for  some  purposes  but  not  for  otliers, 
it  will  be  strictly  admissible  for  such  latter  purposes. 
Where  a  document  is  void  as  a  receipt  for  want  of  a 
stamp,  it  may  be  made  evidence  of  an  account  stated, 
or  other  outstanding  accounts  (?/).  An  unstamped 
and  unregistered  assignment  of  a  debtor's  whole  pro- 
perty may  be  given  in  evidence  as  an  act  of  bank- 
ruptcy, although  until  stamped  it  cannot  be  received 
for  the  purpose  of  giving  it  effect  or  supporting  any 
claim  under  it  (or).  A  10^.  deed  stamp  on  a  mort- 
gage is,  however,  insufficient  to  render  it  admissible 
as  a  deed  for  the  purpose  of  showing  that  it  passed 
the  legal  estate  in  the  mortgaged  property  (y). 

Where  an  instrument  is  inadmissible  by  reason  of 
the  stamp  laws  it  will  be  allowable  to  resort  to  other 


(q)  JSlairy.  Bromley,  11  Jur.  617, 
(r)  Miller  v.  JDmt,  10  Q.  B.  846. 
(«)  Coppock  V.  BowcTf  4  M.  &  W.  361. 
(/)  Jardine  y.  JPayne,  1  B.  &  Ad.  670. 
(«)  Mathetan  y.  Bosm,  2  H.  L.  Gas.  301. 
{x)  Bx  parte  Squire,  L.  R.,  4  Ch.  47 ;  17  W.  R.  40. 
(v)  JFhUing  to  Loomes,  L.  B.,  17  Ch.  D.  10  ;  50  L.  J.,  Oh.  463 ; 
29  W.  B.  436. 
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admissible  evidenoe.  Thus,  when  a  promissory  note 
is  defectively  stamped,  a  holder  may  give  eyidenoe 
of  the  original  consideration ;  as  by  showing  on  a 
count  for  money  lent  that  the  defendant  has  acknow- 
ledged  the  debt  for  which  the  note  was  given  (z) ;  and 
when  a  receipt  is  unstamped,  payment  may  be  proved 
by  oral  evidence  (a). 


APPROPRIATED  STAMPS. 

The  9th  section  of  the  Stamp  Act,  1870,  pro- 
vides : — 

"  (1.)  A  stamp  which  by  any  word  or  words  on 
the  face  of  it  is  appropriated  to  any  particular  de- 
scription of  instrument  is  not  to  be  used,  or,  if  used, 
is  not  to  be  available;  for  an  instroment  of  any  other 
description. 

*^  (2.)  An  instrument  falling  under  the  particular 
description  to  which  any  stamp  is  so  appropriated  as 
aforesaid  is  not  to  be  deemed  duly  stamped,  unless  it 
is  stamped  with  the  stamp  so  appropriated." 


ALTERATION  OF  A  STAMPED  DOCUMENT. 

A  material  alteration  in  a  writing  requiring  a 
stamp,  after  it  has  been  made  or  executed,  avoids 
the  stamp,  and  renders  a  fresh  stamp  necessary ;  but 

(«)  Farr  t.  Friee,  1  East,  66. 
(a)  Bambert  y.  CoheHf  4  Esp.  213. 
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it  is  otherwise  if  the  alteration  is  immaterial,  or 
according  to  the  original  intent  of  the  parties  (i). 
Thus,  when  the  defect  is  unintentional,  and  the 
alteration  makes  the  writing  merely  what  it  was  in* 
tended  originally  to  have  been,  it  will  not  require  to 
be  restamped  ((?).  Where  a  promissory  note  was 
made  originally  payable  to  the  .plaintiff,  who  com- 
plained that  it  ought  to  have  been  payable  to  order, 
it  was  held  that,  as  between  the  parties  to  the  note, 
the  interlineation  of  the  words,  "or  to  order,"  did 
not  render  a  new  stamp  necessary  {d).  So,  when  a 
bill  is  altered  by  the  consent  of  parties  before  the 
note  has  issued,  it  will  not  require  to  be  restamped  } 
but  when  the  bill  has  been  issued,  and  the  alteration 
is  material  and  varies  the  essential  character  of  the 
writing,  80  as  to  amount  to  a  new  contract,  a  new 
stamp  will  be  required,  notwithstanding  the  consent 
of  the  parties  to  the  alteration  (e). 


TIME  OF  OBJECTING  TO  THE  WANT  OF  STAMP. 

Where  an  objection  is  rcdsed  to  an  instrument  for 
want  of  a  stamp,  the  objection  should  be  taken  as 
soon  as  the  instrument  is  tendered,  and  before  it  is 
received  in  evidence.  If  the  instrument  is  received, 
and  read  without  objection,  it  cannot  afterwards  be 


{b)  Master  r.  MilUr,  1  Smith,  L.  C.  796. 
{e)  CoU  v.  Parkin,  12  East,  471. 

(d)  Bynm  y.  Thampwn,  1  A.  &  £.  31. 

(e)  Bovnnan  y.  Nieholl,  5  T.  B.  637. 


STAMPS.  621 

objected  to  for  want  of  a  stamp  (/).  It  is  doubtful 
whether  a  judge  has  not  at  least  a  disoretionary 
power  to  reject  a  document  which,  after  being  put 
in,  subsequently  appears  to  be  unstamped,  or  insuf- 
ficiently stamped  (g).  Where  a  judge  rules  that  a 
document  is  inadmissible  on  account  of  the  insuffi- 
ciency of  the  stamp  his  decision  is  open  to  review  (A) ; 
but  by  Order  39,  rule  8,  of  the  R.  S.  C.  1883,  it  is 
provided  that  "  a  new  trial  shall  not  be  granted  by 
reason  of  the  ruling  of  any  judge  that  the  stamp  on 
any  document  is  sufficient,  or  that  the  document  does 
not  require  a  stamp." 


(/)  JtoHnton  v.  Lord  Vernon,  7  C.  B.,  N.  S.  236. 
(g)  Field  T.  Wood,  7  A.  &  E.  114. 
(h)  SharpUe  v.  JRiekard^  2  H.  &  N.  67. 
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CHAPTER  X. 

AFFIDAVITS — ^NBW  TRIALS — APPEALS — PERPETUATING 

TESTIMONY. 

The  1st  rule  of  Order  68  of  the  R.  S.  C.  1883,  pro- 
vides, that,  '^  subject  to  the  provisions  of  this  order, 
nothing  in  these  rules,  save  as  expressly  provided, 
shall  affect  the  procedure  or  practice  in  any  of  the 
following  causes  or  matters : — criminal  proceedings ; 
proceedings  on  the  crown  side  of  the  Queen's  Bench 
Division;  proceedings  on  the  revenue  side  of  the 
Queen's  Bench  Division ;  proceedings  for  divorce  or 
other  matrimonial  causes."  Rule  2  of  the  same 
order  provides  that  several  orders  specified  in  such 
rule,  including  Order  38,  shall,  as  far  as  applicable, 
apply  to  all  civil  proceedings  on  the  crown  side  and 
revenue  side  of  the  Queen's  Bench  Division.  The 
20th  section  of  the  Judicature  Act,  1875  (a),  provides, 
that  '^  nothing  in  this  act  or  in  the  first  schedule 
hereto,  or  in  any  rules  of  court  to  be  made  under 
this  act,  save  as  far  as  relates  to  the  power  of  the 
court  for  special  reasons  to  allow  depositions  or 
affidavits  to  be  read,  shall  affect  the  mode  of  giving 
evidence  by  the  oral  examination  of  witnesses  in 
trials  by  jury,  or  the  rules  of  evidence,  or  the  law 
relating  to  jurymen  or  juries."    Although  the  prin- 

(ff)  38  &  39  Vict.  c.  77. 
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Giples  of  evidence  are  not  altered  by  the  act,  never-^ 
theless  that  considerable  alteration  has  been  intrO'- 
duced  in  procedure,  so  far  as  it  affects  the  mode  of 
giving  evidence  in  various  oases,  will  be  apparent 
from  the  allusions  to  and  quotations  from  the  new 
rules  made  in  other  portions  of  this  work. 

By  the  1st  rule  of  Order  37  (ft),  discretionary 
powers  are  vested  in  the  court,  (1)  to  order  any 
particular  fact  or  facts  to  be  proved  by  affidavits; 
(2)  to  allow  the  affidavit  of  any  witness  to  be  read 
at  a  hearing  or  trial  on  such  conditions  as  it  may 
think  reasonable,  with  this  proviso,  that  when  the 
opposite  party  bond  fide  desires  to  cross-examine  a 
witness,  and  the  witness  can  be  produced,  such  wit- 
ness's evidence  shall  not  be  allowed  to  be  given  by 
affidavit.  The  first  of  these  powers,  which  can  be 
exercised  by  the  court  even  against  the  wishes  of 
both  parties,  can  be  advantageously  employed  to  the 
manifest  saving  of  expense  in  proof  of  formal 
matters,  even  in  trials  by  jury.  The  second,  which, 
subject  to  the  proviso,  can  be  exercised  by  the  court 
at  the  instance  of  one  party,  but  against  the  wish  of 
the  other,  enables,  in  proper  cases,  the  evidence  of 
an  absent  witness  to  be  brought  before  the  court 
without  the  expensive  interposition  of  a  commissioner 
or  examiner. 

Subject  to  these  powers,  and  to  the  rule  that  upon 
any  motion,  petition  or  summons,  and  that  in  de- 
fault actions  in  rem^  and  on  references  in  admiralty 
actions,  evidence  may  be  given  by  affidavit,  and  sub- 

{b)  For  which  see  the  Appendix. 
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ject  to  any  statutory  rule  creating  an  exoeption  (c), 
every  witness,  at  the  trial  of  any  action  or  at  any 
assessment  of  damages,  must  be  examined  titd  voce 
and  in  open  court;  although  if  the  solicitors  of  aU 
parties  to  an  action  agree,  the  evidence  therein  may  he 
taken  by  affidavit.  That  such  an  agreement  ought 
to  be  entered  into  in  the  majority  of  actions  for 
partition  and  the  like,  as  well  as  in  all  actions  where 
the  object  of  all  the  parties  is  to  obtain  a  judicial 
decision  upon  facts  as  to  which  there  is  little  if 
imy  dispute,  is  tolerably  certain ;  but  in  all  actions 
where  the  parties  are  at  arms'  length,  it  obviously 
is  theoretically  right  that  the  witnesses  should  be 
examined  vivd  voce  and  in  open  court.  That  affidavit 
evidence  has  its  merits  as  well  as  demerits  may  be 
conceded,  but  the  latter  certainly  outweigh  the 
former.  The  two  chief  defects  in  affidavit  evidence 
are,  that  the  court  has  no  opportunity  of  observing 
the  demeanour  of  the  witness  while  imder  examina- 
tion, and  that  the  version  given  of  the  story  is  too 
often  that  of  the  lawyer  who  prepares  the  affidavit 
rather  than  that  of  the  deponent.  The  agreement 
to  take  the  evidence  by  affidavit  must  be  a  formal 
one,  and  cannot  be  gathered  from  correspondence  {d). 
If  one  of  the  parties  to  the  agreement  jBnds  bimBflU 
afterwards  unable  to  procure  affidavits  by  reason  of 
the  reluctance  of  his  witnesses  to  make  them,  or  from 


{e)  E.g,f  the  Bankers'  Books  Evidexice  Act,  1879,  for  vhidi 
vide  suprOf  p.  143. 

(rf)  New  Westmimter  Brewery  Co,  v.  Hannahf  L.  B.,  1  Ch.  D. 
278  ;  24  W.  R.  899. 
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any  other  good  cause,  he  must  take  out  a  summons 
to  be  relieved  from  the  agreement,  and  the  court  can 
make  an  order  that  the  reluctant  witnesses  be  exa- 
mined at  tiie  trial,  or  at  the  option  of  the  other 
party  discharge  the  agreement,  and  direct  all  the 
evidence  to  be  taken  mvd  voce  (e).  In  one  case  where 
the  agreement  was  that  the  evidence  should  be  taken 
by  affidavit,  but  the  word  "  only  *'  was  not  used,  the 
plaintifEs  gave  notice  to  cross-examine  some  of  the 
deponents,  and  failed  to  cross-examine  one  of  them, 
the  defendant's  counsel  claimed  and  was  allowed  to 
examine  such  deponent  vivd  voce{f).  "Where  the 
opposite  party  is  entitled  to  cross-examine  a  witness 
his  affidavit  cannot  be  used  for  any  purpose  if  the 
cross-examining  party  objects  (g).  An  affidavit  once 
filed  cannot  be  withdrawn  for  the  purpose  of  pre- 
venting the  deponent's  cross-examination  (A).  Even 
where  the  parties  have  agreed  that  the  evidence  shall 
be  taken  by  affidavit,  the  court  can,  if  it  thinks  it 
necessary  for  the  purposes  of  justice,  decide  that  the 
evidence  shall  be  taken  vivd  voce  {%). 

(e)  Warner  y.  IfMses,  L.  R.,  16  Oh.  D.  100 ;  60  L.  J.,  Oh.  28 ; 
29  W.  R.  201. 

(/)  Gloswp  ▼.  Reiton  Local  Board,  26  W.  B.  433 ;  47  L.  J.,  Ch. 
636. 

{ff)  BlaeJthum  Guardians y.  BrookSy  L.  R.,  7  Ch.  D.  68 ;  47  L.  J., 
Ch.  166  ;  26  W.  R.  67. 

(A)  JEx  parte  Young,  L.  R.,  21  Ch.  D.  642 ;  61  L.  J.,  Ch.  940 ; 
81  W.  R.  173. 

(•)  Zovellr.  JFaUit,  63  L.  J.,  Ch.  494. 


P.  S  S 
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NEW  TRIALS  AND  APPEALS. 

It  is  open  to  a  defeated  party  (1)  to  appeal  in  all 
oases ;  (2)  to  move  for  a  new  trial  when  an  adverse 
verdict  has  been  found  by  a  jury  (A). 

It  is,  however,  provided  by  the  rules  (/),  that  "  a 
new  trial  shall  not  be  granted  on  the  ground  of 
nusdirection  or  of  the  improper  admission  or  rejec- 
tion of  evidenoe,  or  because  the.  verdict  of  the  jury 
was  not  taken  upon  a  question  which  the  judge  at 
the  trial  was  not  asked  to  leave  to  them,  iinless  in 
the  opinion  of  the  court  to  which  the  appUcation  is 
made  some  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned  in  the  trial ;  and  if  it  appear 
to  such  court  that  such  wrong  or  miscamage  affects 
part  only  of  the  matter  in  controversy,  or  some  or 
one  only  of  the  parties,  the  court  may  give  final 
judgment  as  to  part  thereof,  or  some  or  one  only  of 
the  parties,  and  direct  a  new  trial  as  to  the  other 
part  only,  or  as  to  the  other  party  or  parties." 

"Where  an  appeal  is  preferred,  it  is  provided  by 
the  E.  S.  0.  1883  {m),  that  "the  Court  of  Appeal 
shall  have  all  the  powers  and  duties  as  to  amendment 
and  otherwise  of  the  High  Court,  together  with  full 
discretionary  power  to  receive  further  evidence  upon 
questions  of  fact,  such  evidence  to  be  either  by  oral 
examination  in  court,  by  affidavit,  or  by  deposition 
taken  before  an  examiner  or  conmussioner.    Such 


(At)  Order  39,  r.  1. 

(0  Ibid.  r.  6. 

(w)  Order  68,  r.  4. 
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further  evidence  may  be  given  without  special  leave 
upon  interlooutorj  applications,  or  in  any  case  as  to 
matters  which  have  occurred  after  the  date  of  the 
decision  from  which  the  appeal  is  brought.  Upon 
appeals  from  a  judgment  after  trial  or  hearing  of 
any  cause  or  matter  upon  the  merits,  such  further 
evidence  (save  as  to  matters  subsequent  as  aforesaid) 
shall  be  admitted  on  special  grounds  only,  and  not 
without  special  leave  of  the  court."  On  this  subject 
'  Jessel,  M.  E.,  in  delivering  judgment  in  the  Court  of 
Appeal  in  Sanders  v.  Sanders  (n),  said,  "  The  appel- 
lant has  applied  for  leave  to  adduce  fresh  evidence, 
but  I  am  of  opinion  that  it  ought  not  to  be  granted. 
The  application  is  for  an  indidgence.  He  might 
have  adduced  the  evidence  in  the  court  below.  That 
he  might  have  shaped  his  case  better  in  the  court 
below  is  no  ground  for  leave  to  adduce  fresh  evidence 
before  the  Court  of  Appeal.  As  it  has  often  been 
said,  nothing  is  more  dangerous  than  to  allow  fresh 
oral  evidence  to  be  introduced  after  a  case  has  been 
•discussed  in  court.  The  exact  point  on  which  evi- 
dence is  wanted  having  thus  been  discovered,  to 
■allow  fresh  evidence  to  be  introduced  at  that  stage 
would  offer  a  strong  temptation  to  perjury."  As  a 
general  rule,  the  Court  of  Appeal  will  not  give  leave 
to  adduce  any  fresh  evidence  on  an  appeal  which  the 
party  applying  for  leave  might,  if  he  hcwi  thought 
fit,  and  could,  if  he  had  used  due  diligence,  have 
adduced  in  the  court  below. 


(»)  L.  R.,  14  Ch.  D.  381 ;  61  L.  J.,  Oh.  276 ;  30  W.  E.  280. 

ss2 
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The  E.  S.  C.  1883,  also  provide  (o)  that  "  when 
any  question  of  fact  is  involved  in  an  appeal,  the 
evidence  taken  in  the  court  below  bearing  on  such 
question  shall,  subject  to  any  special  order,  be 
brought  before  the  Court  of  Appeal  as  follows: — 
(a)  As  to  any  evidence  taken  by  aflBldavit,  by  the- 
production  of  printed  copies  of  such  of  the  affidavits 
as  have  been  printed,  and  office  copies  of  such  of 
them  as  have  not  been  printed ;  (b)  as  to  any  evi- 
dence given  orally,  by  the  production  of  a  copy  of 
the  judge's  notes,  or  such  other  materials  as  the  oourt 
may  deem  expedient"  {p). 

It  is  also  provided,  that  "  where  evidence  has  not 
been  printed  in  the  court  below,  the  court  below  or 
a  judge  thereof,  or  the  Court  of  Appeal  or  a  judge 
thereof,  may  order  the  whole  or  any  part  thereof  to- 
be  printed  for  the  purpose  of  the  appeal.  Any  party 
printing  evidence  for  the  purpose  of  an  appeal  with- 
out  such  order  shall  bear  the  costs  thereof,  unless  the 
Court  of  Appeal  or  a  judge  thereof  shall  otherwise 
order"  (q). 

Finally,  it  is  provided,  that  ^'  if,  upon  the  hearing 
of  an  appeal,  a  question  arise  as  to  the  ruling  or 
direction  of  the  judge  to  a  jury  or  assessors,  the^ 
oourt  shall  have  regard  to  verified  notes  or  other 
evidence,  and  to  such  other  materials  as  the  court 
may  deem  expedient"  (q). 


(o)  Order  68,  r.  11. 
Ip)  Ibid.  r.  12. 
(q)  Ibid.  r.  13. 
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PERPETUATING  TESTIMONY. 

Where  there  was  a  danger  that  testimony  might 
1)8  lost  before  the  question  to  which  it  related  could 
he  made  the  subject  of  judicial  investigation,  the 
Oourt  of  Chancery,  following  the  practice  of  the 
civil  law,  lent  its  aid  to  preserve  and  perpetuate  such 
testimony.  A  bill  was  filed,  stating  the  matter  re- 
specting which  the  plaintiff  desired  to  take  evidence, 
and  showing  that  he  had  an  interest  in  the  matter 
which  could  not  be  barred  by  the  defendant,  that  the 
defendant  claimed  an  interest  adverse  to  the  plaintiff 
in  the  matter,  and  that  the  matter  could  not  be  made 
the  subject  of  present  judicial  investigation  (r).  An 
affidavit  of  the  circumstances  by  which  the  evidence 
desired  to  be  preserved  was  in  danger  of  being  lost, 
was  filed  with  the  bill.  The  plaintiff  could  only 
require  an  answer  from  the  defendant  as  to  the  facts 
and  circumstances  alleged  by  the  bill  as  entitling 
hiTTi  to  examine  the  witnesses  (s) ;  and  the  biQ  coidd 
not  be  set  down  for  hearing.  The  witnesses  were 
examined  before  an  examiner,  according  to  the  pro- 
visions of  sections  31,  32  and  33  of  15  &  16  Vict. 
e.  86,  and  by  the  defendant  as  well  as  by  the  plain- 
tiff (^).  An  order  might  be  obtained  to  use  the 
depositions  so  taken,  either  after  the  death  of  the 
witness  (w),  or  in  case  he  were  too  infirm  (a?),  or  could 

(r)  ^W  Spencer  v.  Feek,  L.  R.,  3  Eq.  416  ;  16  W.  R.  478. 

(«)  JElliee  v.  Houpelly  32  Beay.  308. 

(t)  Earl  of  Abergavenny  v.  Fotoell,  1  Merivale,  434. 

(w)  Barmdale  v.  Zotr,  2  B.  &  M.  142. 

(x)  Biddulph  ▼.  lord  Camoys,  20  Bear.  402. 
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not  be  compelled,  to  attend  (^).  A  case  for  the  per- 
petuation  of  testimony  was  not  confined  to  aged  and 
infirm  witnesseSy  or  to  a  single  witness  who  can  alone 
speak  to  the  matter;  but  Lord  BomiUy  6aid(s)y 
"  You  may  examine  everybody,  and  all  the  evidence 
is  sealed  up  and  only  brought  out  when  occasion  re- 
quires it,  and  if  the  witnesses  are  alive  it  cannot  be 
used,  and  the  evidence  must  be  taken  all  over  again/' 

Actions  to  perpetuate  testimony  are  now  governed 
by  Order  37,  rr.  35—38,  of  the  R.  S.  0.  1883.  They 
are  as  follows: — 

"  35.  Any  person  who  would,  imder  the  circum- 
stances alleged  by  him  to  exist,  become  entitled, 
upon  the  happening  of  any  future  event,  to  any 
honour,  title,  dignity  or  office,  or  to  any  estate  or 
interest  in  any  property,  real  or  personal,  the  right 
or  claim  to  which  cannot  by  him  be  brought  to  trial 
before  the  happening  of  such  event,  may  commence 
an  action  to  perpetuate  any  testimony  which  may  be 
material  for  establishing  such  right  or  daim. 

^'  36.  In  all  actions  to  perpetuate  testimony  touch- 
ing any  honour,  title,  dignity  or  office,  or  any  other 
matter  or  thing  in  which  th*e  crown  may  have  any 
estate  or  interest,  the  Attorney-General  may  be  made 
a  defendant ;  and  in  aU  proceedings  in  which  the 
depositions  taken  in  any  such  action  in  which  the 
Attorney-General  was  so  made  a  defendant  may  be 
offered  in  evidence,  such  depositions  shall  be  admis- 
sible, notwithstanding  any  objection  to  such  deposi- 


(y)  Biddulph  t.  Lwrd  Oamojfs,  20  Beav.  402. 

(f)  £arl  Spencer  ▼.  Feek,  L.  B.,  3  Eq.  416  ;  16  W.  B.  478. 
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tions  npon  the  ground  that  the  crown  was  not  a 
party  to  the  action  in  which  such  depositions  were 
taken. 

"  37.  Witnesses  shall  not  be  examined  to  perpetuate 
testimony  unless  an  action  has  been  commenced  for 
the  purpose. 

"  38.  No  action  to  perpetuate  the  testimony  of  wit- 
nesses shall  be  set  down  for  trial." 

The  practice  under  these  rules  will  be,  it  is  assumed, 
this — ^the  plaintiff  haying  commenced  his  action  in 
the  ordinary  way,  and  having  in  his  statement  of 
claim  set  out  the  facts  which  entitle  him  to  com- 
mence the  action  under  Bule  35,  the  witnesses  will 
be  examined  before  an  examiner  of  the  court,  and 
the  depositions  will  be  filed  in  the  ordinary  way. 
These  depositions  will  not  be  sealed  up,  as  was  the 
former  practice,  but  copies  will  be  obtainable  in  the 
ordinary  way  as  soon  as  they  are  filed;  and  they 
will  be  admissible  in  evidence  in  any  subsequent 
action  against  the  parties  to  the  original  action  or 
their  privies  if  the  attendance  of  the  witnesses  them- 
selves cannot  be  procured.  A  defendant  can,  as  stated 
above,  examine  witnesses  in  an  action  to  perpetuate 
testimony,  as  well  as  the  plaintiff. 
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LOED  DENMAN'S  ACT. 

6  &  7  Vict.  c.  85. 

uin  Act /or  improving  the  Law  of  Evidence. 

[22nd  August,  1843.] 

I.  "Wliereas  the  inquiry  after  truth  in  courts  of  justice 
is  often  obstructed  by  incapacities  created  by  the  present 
law,  and  it  is  desirable  that  fuU  information  as  to  the 
facts  in  issue,  both  in  criminal  and  in  civil  cases,  should 
be  laid  before  the  persons  who  are  appointed  to  decide 
upon  them,  and  that  such  persons  should  exercise  their 
judgment  on  the  credit  of  the  witnesses  adduced  and 
on  the  truth  of  their  testimony:  Now,  therefore,  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spirituid 
and  temporal,  and  commons,  in  this  present  paxHament 
assembled,  and  by  the  authority  of  the  same,  that  no 
person  ofEered  as  a  witness  shall  hereafter  be  excluded 
by  reason  of  incapacity  from  crime  or  interest  from 
giving  evidence,  either  in  person  or  by  deposition, 
according  to  the  practice  of  the  court,  on  the  trial  of 
any  issue  joined,  or  of  any  matter  or  question,  or  on 
any  inquiry  arising  in  any  suit,  action  or  proceeding, 
civil  or  criminal,  in  any  court,  or  before  any  judge,  jury, 
sheriff,  coroner,  magistrate,  officer  or  person  having,  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive 
and  examine  evidence ;  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or 
solemn  affirmation  in  those  cases  wherein  affirmation  is 
by  law  receivable,  notwithstanding  that  such  person 
may  or  shall  have  an  interest  in  the  matter  in  questioui 
or  in  the  event  of  the  trial  of  any  issue,  matter,  question 
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or  injury,*  or  of  the  suit,  action,  or  proceeding  in  wliicii 
lie  is  offered  as  a  witness,  and  notwithstanding  that 
such  person  offered  as  a  witness  may  have  been  pre- 
viously convicted  of  any  crime  or  offence:  provided 
that  this  act  shall  not  render  competent  any  party  to 
any  suit,  action  or  proceeding,  individually  named  in 
the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of 
premises  sought  to  be  recovered  in  ejectment,  or  the 
landlord  or  other  person  in  whose  right  any  defendant 
in  replevin  may  make  cognizance,  or  any  person  in 
whose  immediate  and  individual  behalf  any  action  may 
be  brought  or  defended,  either  wholly  or  in  part,  or  the 
husband  or  wife  of  such  persons  respectively :  provided 
also  that  this  act  shall  not  repeal  any  provision  in  a  cer- 
tain act  passed  in  the  session  of  paruament  holden  in 
the  seventh  year  of  the  reign  of  his  late  Majesty,  and 
in  the  first  year  of  the  reign  of  her  present  Majesty^ 
intituled  An  Act  for  the  Amendment  of  the  Laws  with 
respect  to  Wills :  provided  that  in  courts  of  equity  any 
defendant  to  any  cause  pending  i^  any  such  court  may 
be  examined  as  a  witness  on  the  behalf  of  the  plain- 
tiff or  of  any  co-defendant  in  any  such  cause,  saving 
just  exceptions ;  and  that  any  interest  which  such 
defendant  so  to  be  examined  may  have  in  the  matters 
or  any  of  the  matters  in  question  in  the  cause  shall 
not  be  deemed  a  just  exception  to  the  testimony  of 
such  defendant,  but  shall  only  be  considered  as  affecting 
or  tending  to  affect  the  credit  of  such  defendant  as  a 
witness. 


DOCUMENTARY  EVIDENCE  ACT. 

8  &  9  Vict.  c.  113. 

An  Act  to  facilitate  the  Admission  in  Evidence  of  eer^ 
tain  Official  and  other  Documents, 

[8th  August,  1845.] 

I.  Whereas  it  is  provided  by  many  statutes  that 
various  certificates,  o&cial  and  public  documents,  docu- 
ments and  proceedings  of  corporations  and  of  joint- 
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stock  and  other  companieB,  and  certified  copies  of  docu- 
ments, bye-laws,  entries  in  registers  and  other  books^ 
shall  be  receivable  in  evidence  of  certain  particulars  in 
courts  of  justice,  provided  they  be  respectively  authenti- 
cated in  the  manner  prescribed  by  such  statutes :  and 
whereas  the  beneficial  effect  of  these  provisions  has  been 
found  by  experience  to  be  greatly  diminished  by  the  diffi- 
culty of  proving  that  the  said  documents  are  genuine ;. 
and  it  is  expedient  to  facilitate  the  admission  in  evidence 
of  such  and  the  like  documents :  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal 
and  commons  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  that  whenever  by  any  act 
now  in  force  or  hereafter  to  be  in  force  any  certificate, 
official  or  public  document,  or  document  or  proceeding  of 
any  corporation  or  joint-stock  or  other  company,  or  any 
certified  copy  of  any  document,  bye-law,  entry  in  any 
register  or  other  book,  or  of  any  other  proceeding,  shall 
be  receivable  in  evidence  of  any  particular  in  any  court 
of  justice,  or  before  any  legal  tribunal,  or  either  house  of 
parliament,  or  any  committee  of  either  house,  or  in  any 
judicial  proceeding,  the  same  shall  respectively  be  ad- 
mitted in  evidence,  provided  they  respectively  purport  to 
be  sealed  or  impressed  with  a  stamp,  or  sealed  and  signed, 
or  signed  alone,  as  required,  or  impressed  with  a  stamp 
and  signed,  as  directed  by  the  respective  acts  made  or  to 
be  hereafter  made,  without  any  proof  of  the  seal  or 
stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  sig- 
nature, or  of  the  official  character  of  the  person  appearing 
to  have  signed  the  same,  and  without  any  further  proof 
thereof  in  every  case  in  which  the  original  record  could 
have  been  received  in  evidence. 

U.  And  be  it  enacted,  that  aU  courts,  judges,  justices, 
masters  in  CThancery,  masters  of  courts,  commissionera 
judicially  acting,  and  other  judicial  officers,  shall  hence- 
forth take  judicial  notice  of  the  signature  of  any  of  the 
equity  or  common  law  judges  of  the  superior  courts  at 
Westminster,  provided  such  signature  be  attached  or 
appended  to  any  decree,  order,  certificate,  or  other  judicial 
or  official  document. 
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m.  And  be  it  enacted,  that  all  copies  of  private  and 
local  and  personal  acts  of  parliament  not  public  acts, 
if  purported  to  be  printed  by  the  Queen's  printers,  and 
all  copies  of  the  journals  of  either  house  of  parliament, 
and  of  royal  proclamations,  purporting  to  be  printed  by 
the  printers  to  the  Crown  or  by  the  printers  to  eitheir 
house  of  parliament,  or  by  any  or  either  of  them,  shall 
be  admitted  as  evidence  thereof  by  all  courts,  judges, 
justices,  and  others  without  any  proof  being  given  mat 
such  copies  were  so  printed. 

lY.  Provided  always,  and  be  it  enacted,  that  if  any 
person  shall  forge  the  seal,  stamp,  or  sig^nature  of  any 
such  certificate,  official  or  public  document,  or  document 
or  proceeding  of  any  corporation  or  joint-stock  or  other 
company,  or  of  any  certified  copy  of  any  document, 
byeJaw,  entry  in  any  register  or  other  book,  or  other 
proceeding  as  aforesaid,  or  shall  tender  in  evidence 
any  such  certificate,  official  or  public  document,  or 
document  or  proceeding  of  any  corporation  or  joint- 
stock  or  other  company,  or  any  certified,  copy  of  any  docu- 
ment, bye-law,  entry  in  any  register  or  other  book,  or  of 
any  other  proceeding,  with  a  false  or  counterfeit  seal, 
stamp  or  sig^ture  thereto,  knowing  the  same  to  be  false 
or  counterfeit,  whether  such  seal,  stamp,  or  signature  be 
those  of  or  relating  to  any  corporation  or  company  al- 
ready established,  or  to  any  corporation  or  company  to 
be  hereafter  established,  or  if  any  person  shall  forge  the 
signature  of  any  such  judge  as  aforesaid  to  any  order, 
decree,  certificate,  or  other  judicial  or  official  document, 
or  shall  tender  in  evidence  any  order,  decree,  certificate, 
or  other  judicial  or  official  document  with  a  false  or 
counterfeit  signature  of  any  such  judge  as  aforesaid 
thereto,  knowing  the  same  to  be  false  or  counterfeit,  or  if 
any  person  shall  print  any  copy  of  any  private  act  or  of 
the  loumals  of  either  house  of  parliament,  which  copy 
shall  falsely  purport  to  have  been  printed  by  the  printers 
to  the  Crown,  or  by  the  printers  to  either  house  of  par- 
liament, or  by  any  or  either  of  them,  or  if  any  person 
shall  tender  in  evidence  any  such  copy,  knowing  that  the 
same  was  not  printed  by  the  person  or  persons  by  whom 
it  so  purports  to  have  been  printed,  every  such  person 
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shall  be  guilty  of  felony,  and  ahaU  upon  conviction  be 
liable  to  transportation  for  seven  years,  or  to  imprison- 
ment for  any  term  not  more  than  three  nor  less  than  one 
year,  with  hard  labour:  provided  also,  that  whenever  any 
such  document  as  before  mentioned  shall  have  been  re- 
ceived in  evidence  by  virtue  of  this  act,  the  court,  judge, 
commissioner,  or  other  person  ofEciating  judicially,  who 
shall  have  admitted  the  same,  shall,  on  the  request  of  any 
party  against  whom  the  same  is  so  received,  be  autho- 
rized, at  its  or  at  his  own  discretion,  to  direct  that  the 
same  shall  bo  impounded,  and  be  kept  in  the  custody  of 
some  officer  of  the  court  or  other  proper  person,  imtil 
further  order  touching  the  same  shall  be  given,  either  by 
such  court,  or  the  court  to  which  such  master  or  other 
officer  belonged,  or  by  the  persons  or  person  who  con- 
stituted such  court,  or  by  some  one  of  the  equity  or 
common  law  judges  of  the  superior  courts  at  West- 
minster on  application  being  made  for  that  purpose. 
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1868. 

31  &  32  Vict.  o.  37,  ss.  2,  3  and  6. 

2.  Primd  facie  evidence  of  any  proclamation,  order  or 
regulation  issued  before  or  after  the  passing  of  this  act 
by  her  Majesty  or  by  the  Privy  Council,  also  of  any 
proclamation,  order  or  regulation  issued  before  or  after 
the  passing  of  this  act  by  or  imder  the  authority  of  any 
such  department  of  the  Gt>vemment  or  officer  as  is  men- 
tioned in  the  first  colxmm  of  the  schedide  hereto,  may  be 
given  in  all  courts  of  justice  and  in  all  legal  proceedings 
whatsoever  in  all  or  any  of  the  modes  hereinafter  men- 
tioned, that  is  to  say : 

(1.)  By  the  production  of  a  copy  of  the  Gazette  pur- 
porting to  contain  such  proclamation,  order,  or 
reg^ation. 
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(2.)  By  the  prodnction  of  a  copy  of  such  proclamatioiiy 
order  or  regulation  purportmg  to  be  printed  by 
the  Grovemment  printer,  or,  where  tiiie  question 
arises  in  a  court  in  any  British  colony  or  pos* 
session,  of  a  copy  porporttng  to  be  printed 
under  the  authority  of  the  legislature  of  such 
British  colony  or  possession. 
(3.)  By  the  production,  in  the  case  of  any  prodamationy 
order  or  reg^ation  issued  by  her  Majesty  or 
the  Privy  Council,  of  a  copy  or  extract  pur- 
porting to  be  certified  to  be  true  by  the  deu  of 
the  Priyy  Council,  or  by  any  one  of  the  lords 
or  others  of  the  Priyy  Council;  and,  in  the  case 
of  any  proclamation,  order  or  reg^ulation  issued 
by  or  under  the  authority  of  any  of  the  said 
departments  or  officers,  by  the  prodnction  of  a 
copy  or  extract  purporting  to  be  certified  to  be 
true  by  the  person  or  persons  specified  in  the 
second  column  of  the  said  schedule  in  connection 
with  such  department  or  officer. 
Any  copy  or  extract  made  in  pursuance  of  this  act  may 
be  in  print  or  in  writing,  or  partly  in  print  and  partly  in 
writing.    No  proof  shall  be  required  of  the  handwriting 
or  official  position  of  any  person  certifying,  in  pursuance 
of  this  act,  to  the  truth  of  any  copy  of  or  exb-act  from 
any  proclamation,  order  or  regfulation. 

3.  Subject  to  any  law  that  may  be  from  time  to  time 
made  by  the  legislature  of  any  British  colony  or  posses- 
sion this  act  shall  be  in  force  in  every  such  colony  and 
possession. 

6.  The  provisions  of  this  act  shall  be  deemed  to  be  in 
addition  to,  and  not  in  derogation  of,  any  powers  of 
proving  documents  given  by  any  existing  statute  or 
existing  at  common  law. 
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COLUMlf  1. 

Kame  o/ Department  or  Officer, 


'niie  Oomminlonen  of  fhe  Treasury. 


The  Ck>imniMionera  for  executing 
the  office  of  Ijord  High  Admiral. 


SeGretaries  of  Stete. 


Committee  of   Privy    Council   for 
Trade. 


The  Poor  Law  Board. 


Ck)LUMN  2. 
Namf  of  Certifying  Officer; 


Any  Commiflsioner,  Secretary  or  A  wrintant 
Secretary  of  the  Treasury. 


Anv  of  the  GommissionerB  for  executing 
the  office  of  Lord  Hi^h  Admiral,  or 
cither  of  the  Becretancs  to  the  said 
Commissioners. 


Any  Secretary  or  Under  Secretary  of  State. 


Any  Member  of  the  Committee  of  Privy 
Council  for  Trade,  or  anv  Secretary  or 
Assistant  Secretary  of  the  said  Com- 
mittee. 


Any  Commissioner  of  the  Poor  Law 
Board,  or  any  Secretary  or  Assistant 
Secretary  of  ue  said  Board. 


DOOUMENTAET  EVTDENOE  ACT,  1882. 

45  Vict.  o.  9. 

^n  Act  to  amend  the  Documentary  Evidence  Act,  1868, 
and  other  Enactments  relating  to  the  Evidence  of  DocU" 
ments  by  means  of  Copies  printed  by  the  Government 
Printers.  [19th  June,  1882.] 

Whereas  by  the  Documentary  Evidence  Act,  1868,  and 
enactments  applying  that  act,  divers  proclamations, 
orders,  regxdations,  rules,  and  other  documents  may  be 
proved  by  the  production  of  copies  thereof  purporting 
to  be  printed  by  the  government  printer,  and  the 
government  printer  is  thereby  defined  to  mean  and  in- 
clude the  printer  to  her  Majesty : 

And  whereas  divers  other  enactments  provide  that 
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copies  of  acts  of  parliament,  r^vlations,  wairants,  cir- 
coiaiBy  gazettes,  and  other  docnments  shall  be  admis- 
sible in  evidence  if  pnrporting  to  be  printed  by  the 
goremment  printer,  or  the  Queen's  printer,  or  a  printer 
authorised  by  her  Majesty,  or  otherwise  under  th& 
authority  of  her  Majesty : 

And  whereas  it  is  expedient  to  make  further  pro- 
vision  respecting  the  printing  of  the  copies  aforesaid : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  foUows : 

1.  This  act  may  be  dted  as  the  Documentary  Evi- 
dence Act,  1882. 

2.  Where  any  enactment,  whether  passed  before  or 
after  the  passing  of  this  act,  provides  that  a  copy  of 
any  act  of  parliament,  proclamation,  order,  regulation, 
rule,  warrant,  circular,  nst,  gazette,  or  docimient  shall 
be  conclusive  evidence,  or  be  evidence,  or  have  any 
other  effect,  when  purporting  to  be  printed  by  the 
government  printer,  or  the  Queen's  printer,  or  a  printer 
authorised  by  her  Majesty,  or  otnerwise  under  her 
Majesty's  authority,  whatever  may  be  the  precise  ex- 
pression used,  such  copy  shall  also  be  conclusive  evi- 
dence, or  evidence,  or  have  the  said  effect  (as  the  case 
may  be)  if  it  purports  to  be  printed  under  the  superin- 
tendence or  authority  of  her  Majesty's  stationery  office. 

3.  If  any  person  prints  any  copy  of  any  act,  proclama- 
tion, order,  regulation,  royal  warrant,  circular,  list, 
gazette,  or  document  which  falsely  purports  to  have 
been  printed  imder  the  superintendence  or  authority  of 
her  Majesty's  stationery  office,  or  tenders  in  evidence 
any  copy  which  falsely  purports  to  have  been  printed 
as  aforesaid,  knowing  that  the  same  was  not  so  printed, 
he  shall  be  g^ty  of  felony,  and  shall,  on  conviction, 
be  liable  to  penal  servitude  for  a  term  not  exceeding 
seven  years,  or  to  be  imprisoned  for  a  term  not  exceed-* 
ing  two  years,  with  or  without  hard  labour. 
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4.  The  Documentary  Evidence  Act,  1868,  as  amended 
l>y  this  act,  shall  apply  to  proclamations,  orders,  and 
Tegnlations  issued  by  the  Lord  Lieutenant  or  other 
chief  governor  or  governors  of  Lreland,  either  alone  op 
acting  with  the  advice  of  the  Privy  Council  in  Ireland, 
as  f uUy  as  it  applies  to  proclamations,  orders,  and  regu-* 
lations  issued  by  her  Majesty. 

In  the  same  act,  the  term  "the  Privy  Council**  shall 
include  the  Privy  Council  in  Ireland,  or  any  conmiittee 
thereof. 

In  the  same  act,  and  in  this  act,  the  term  ''the 
Ghovemment  Printer"  shall  include  any  printer  to  her 
Majesty  in  Ireland  and  any  printer  printing  in  Ireland 
under  the  superintendence  or  authority  of  her  Majesty's 
Stationery  Office. 


COMMON  LAW  PllOCEDURE  ACT,  1854. 

17  &  18  Vict.  c.  125,  ss.  22—27. 

An  Act  for  the  further  Amendment  of  the  Process, 
Practice  and  Mode  of  Pleading  in  and  enlarging  t?ie 
Jurisdiction  of  the  Superior  Courts  of  Common  Law 
at  Westminster  J  and  of  the  Superior  Courts  of  Common 
Law  of  the  Counties  Palatine  of  Lancaster  and  Durham, 

[12th  August,  1854.] 

XXTT.  A  party  producing  a  witness  shall  not  be  al- 
lowed to  impeach  his  credit  by  general  evidence  of  bad 
character,  but  he  may,  in  case  the  witness  shall  in  the 
opinion  of  the  jud^e  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that  he 
has  made  at  other  times  a  statement  inconsistent  witli 
his  present  testimony ;  but  before  such  last-mentioned 
proof  can  be  g^ven,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement. 

XXIII.  If  a  witness  upon  cross-examination  as  to  a 
lormer  statement  made  by  him  relative  to  the  subject- 
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matter  of  the  cause,  and  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ;  but  before  such  proof  can  be  given,  the  dr^ 
cumstances  of  the  supposed  statement,  sufficient  to  de- 
signate the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statement. 

XXTV.  A  witness  may  be  cross-examined  as  to  pre- 
vious statements  made  by  him  in  writing,  or  reduced 
into  writing,  relative  to  the  subject-matter  of  the  cause 
without  such  writing  being  shown  to  him ;  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are 
to  be  used  for  the  purpose  of  so  contradicting  him :  pro- 
vided always,  that  it  shall  be  competent  for  the  judge, 
at  any  time  during  the  trial,  to  require  the  production  of 
the  writing  for  his  inspection,  and  he  may  thereupon 
make  such  use  of  it  for  the  purposes  of  the  trial  as  he 
shall  think  fit. 

XXY.  A  witness  in  any  cause  may  be  questioned 
as  to  whether  he  has  been  convicted  of  any  felony  or 
misdemeanor,  and,  upon  being  so  questioned,  if  he  either 
denies  the  fact,  or  refuses  to  answer,  it  shall  be  lawful 
for  the  opposite  party  to  prove  such  conviction ;  and  a 
certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  con- 
viction for  such  oif ence,  purporting  to  be  signed  by  the 
derk  of  the  court,  or  other  officer  having  the  custody  of 
the  records  of  the  court  where  the  offender  was  con- 
victed, or  by  the  deputy  of  such  clerk  or  officer  (for 
which  certificate  a  fee  of  five  shillings  and  no  more 
shall  be  demanded  or  taken),  shall,  upon  proof  of  the 
identity  of  the  person,  be  sufficient  evidence  of  the  said 
conviction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the 
same. 

XXYI.  It  shall  not  be  necessaiy  to  prove  by  the 
attesting  witness  any  instrument  to  the  vahdiiy  of  whieh. 
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attestation  is  not  requisite;  and  such  instrument  may 
be  proved  by  admission  or  otherwise,  as  if  there  had 
been  no  attesting  witness  thereto. 

XXVII.  Comparison  of  a  disputed  writing  with  any 
"writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses ; 
and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness,  or  otherwise,  of 
ihe  writing  in  dispute. 


AN  ACT  TO  AMEND  THE  LAW  OF 

EVIDENCE. 

14  &  15  Vict.  c.  99. 

Whebeas  it  is  expedient  to  amend  the  law  of  evidence 
in  divers  particulars  :  Be  it  therefore  enacted  as  follows : 

1.  So  much  of  section  one  of  the  act  of  the  sixth  and 
seventh  years  of  her  present  Majesty,  chapter  eighty- 
five,  as  provides  that  the  said  act  shall  ''not  render 
•competent  any  party  to  any  suit,  action  or  proceeding 
individually  named  in  the  record,  or  any  lessor  of  the 
plaintiff  or  tenant  of  premises  sought  to  be  recovered  in 
ejectment,  or  the  landlord  or  other  person  in  whose 
right  any  defendant  in  replevin  may  make  cognizance, 
or  any  person  in  whose  immediate  and  individual 
behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part,"  is  hereby  repealed. 

2.  On  the  trial  of  any  issue  joined,  or  of  any  matter 
or  question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice,  or 
before  any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive  and  examine  evidence, 
the  parties  thereto,  and  the  persons  in  whose  behalf 
-any  such  suit,   action   or   other   proceeding  may  be 
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bionglit  or  defended,  Bball,  except  as  heieinafter  ex- 
cepted, be  OQmpetent  and  com}>eIlable  to  give  evidence, 
either  viva  voce  or  by  deposition,  according  to  the 
practice  of  the  court,  on  behalf  of  either  or  any  of  the 
parties  to  the  said  snit,  action,  or  other  proceeding, 

3.  But  nothing  herein  contained  shall  render  any 
person  who  in  any  criminal  proceeding  is  charged  witL 
the  commission  of  any  indictable  offence,  or  any  offence 
punishable  on  summaiy  conyictiony  competent  or  com- 
pellable to  give  evidence  for  or  against  himself  or- 
herself,  or  shall  render  any  person  compellable  to 
answer  any  question  tending  to  criminate  himself  or 
herself,  or  shall  in  any  criminal  proceeding  render  any 
husband  competent  or  compellable  to  give  evidence  for 
or  against  lus  wife,  or  any  wife  competent  or  com- 
pellable to  give  evidence  for  or  against  her  husband. 

5.  Nothing  herein  contained  shall  repeal  any  pro- 
vision contained  in  chapter  twenty-six  of  the  statute 
passed  in  the  session  of  parliament  holden  in  the  seventh 
year  of  the  reign  of  King  William  the  Fourth  and  the- 
first  year  of  the  reign  of  her  present  Majesty. 

6.  Whenever  any  action  or  other  legal  proceeding 
shall  henceforth  be  pending  in  any  of  the  superior* 
courts  of  common  law  at  Westminster  or  Dublin,  or  the 
Court  of  Common  Fleas  for  the  county  palatine  of  Lan- 
caster, or  the  Court  of  Fleas  for  the  county  of  Durham, 
such  court  and  each  of  the  judges  thereof  may  resx>ec- 
tively,  on  application  made  for  such  purpose  by  either- 
of  the  litigants,  compel  the  opposite  party  to  allow  the 
party  maung  the  application  to  inspect  all  documents  in 
the  custody  or  under  the  control  of  such  opposite  part>^ 
relating  to  such  action  or  other  legal  proceeding,  and, 
if  necessary,  to  take  examined  copies  of  the  same,  or  to 
procure  the  same  to  be  duly  stamped,  in  all  cases  in 
which  previous  to  the  passing  of  this  act  a  discovery 
might  have  been  obtained  by  filing  a  bill  or  by  any 
other  proceedinfif  in  a  court  of  equity  at  the  instance  of 
the  party  so  making  application  as  aforesaid  to  the  said 
court  or  judge* 
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7.  All  prodamations,  treaties,  and  other  acts  of  state 
-of  any  foreign  state  or  of  any  British  colony,  and  aU 
.  judgments,  decrees,  orders,  and  other  judicial  proceed- 
ings of  any  court  of  justices  in  any  foreim  state  or  in 
any  British  colony,  and  all  affidavits,  pleadings,  and 
•other  legal  documents  filed  or  deposited  in  any  such  court, 
may  be  proved  in  any  court  of  justice,  or  before  any 
person  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  either  by  exa- 
mined copies  or  by  copies  authenticated  as  hereinafter 
mentioned;  that  is  to  say,  if  the  dociunent  sought  to 
be  proved  be  a  proclamation,  treaty,  or  other  act  of 
state,  the  authenticated  copy  to  be  admissible  in  evi- 
dence must  purport  to  be  sealed  with  the  seal  of  the 
foreign  state  or  British  colony  to  which  the  original 
document  belongs ;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  judicial 
proceeding  of  any  foreign  or  colonial  court,  or  an 
affidavit,   pleading,  or  other  legal  document  filed  or 

•deposited  in  any  such  court,  the  authenticated  copy  to 
"be  admissible  in  evidence  must  purport  either  to  be 
sealed  with  the  seal  of  the  foreign  or  colonial  court  to 
which  '  the  original  document  belongs,  or,  in  the 
event  of  such  court  having  no  seal,  to  be  signed  by 
the  judge,  or,  if  there  be  more  than  one  judge,  by 
^ny  one  of  the  judges  of  the  said  court,  and  such 
judge  shall  attach  to  his  signature  a  statement  in 
writing  on  the  said  copy  that  the  court  whereof  he 
is  a  judge  has  no  seal ;  but  if  any  of  the  aforesaid 
authenticated  copies  shall  purport  to  be  sealed  or 
-signed  as  hereinbefore  respectively  directed,  the  same 
shall  respectively  be  admitted  in  evidence  in  every 
case  in  wnich  the  original  document  could  have  been 
received  in  evidence,  without  any  proof  of  the  seal 
where  a  seal  is  necessary,  or  of  the  signature,  or  of  the 
truth  of  the  statement  attached  thereto,  where  such 
signature  and  statement  are  necessary,  or  of  the  judicial 
•character  of  the  person  appearing  to  have  made  such 
signature  and  statement. 

8.  Every  certificate  of  the  qualification  of  an  apothe- 
cary which  shall  purport  to  be  under  the  common  seal 
4>f  the  society  of  the  art  and  mystery  of  apothecaries  of 
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the  dty  <d  Ixmdoa  shall  be  leeemd  ix 
eottrt  1^  juaiiee,  and  bcfCoie  asr  pessa 
or  bj  eoEUMmt  of  parties  anthofiiT  to 
eTamiTie  eTideDeey  without  anj  piool  cd  iLt- 
of  the  auth^ntkitj  of  the  said  eeniSeas 
deemed  sulfident  proof  that  the  penon 
has  been^   from  tiie  date  of  the  saad 
qualified  to  maetise  as  an  apothecaiy  in 
Enf^and  or  W  ales. 


9«  Every  document  which  bj  anj  law 
or  hereafter  to  be  in  force  is  or  sh^  be 
eridenee  of  anj  particular  in  anv  eomt  of 
Eng^nd  or  Wales  without  proof  cf  the  seal  c 
signature  authenticating  the  same,  or  of  the  jwdioal 
official  character  of  the  person  appearing  to  hare 
the  same,  shall  be  admitted  in  evidence  to  the 
extent  and  for  the  same  purposes  in  anj  oovri  of 
justice  in  Ireland,  or  before  anj  person  haTii^  a 
Ireland  bj  law  or  b j  consent  of  parties  anthontj  to 
hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal  or  stamp  or  signature  authenticating  the 
or  of  the  judicial  or  official  character  of  the 
appearing  to  have  signed  the  same. 

10.  Every  document  which  bj  anj  law  now  in  force 
or  hereafter  to  be  in  force  is  or  shsJl  be  admissible  in 
evidence  of  anj  particular  in  anj  court  of  justice  in 
Ireland  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official 
character  of  the  person  appearing  to  have  signed  die 
same  shall  be  admitted  in  evidence  to  the  same  extent 
and  for  the  same  purposes  in  anj  court  of  justice  in 
England  or  Wales,  or  before  anj  person  having  in 
England  or  Wales  bj  law  or  bj  consent  of  parties 
autnoritj  to  hear,  receive,  and  examine  evidence,  with- 
out proof  of  the  seal  or  stamp  or  signature  authenticating 
the  same,  or  of  the  judicial  or  official  character  of  the 
person  appearing  to  nave  signed  the  same. 

11.  Eveij  docimient  which  bj  anj  law  now  in  force 
or  hereafter  to  be  in  force  is  or  shall  be  admissible  in 
evidence  of  anj  particular  in  anj  court  of  justice  in 
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England  or  Wales  or  Ireland  without  proof  of  the  seal 
or  stamp  or  signature  authenticating  the  same,  or  of 
the  judicial  or  official  character  of  the  person  appearing 
to  have  signed  the  same,  shall  be  admitted  in  evidence 
to  the  same  extent  and  for  the  same  purposes  in  any 
oourt  of  justice  of  any  of  the  British  colonies,  or  before 
any  person  haying  in  any  of  such  colonies  by  law  or  by 
consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence  without  proof  of  the  seal  or  stamp  or 
signature  authenticating  the  same,  or  of  the  judicial  or 
official  character  of  the  person  appearing  to  have  signed 
the  same. 

12.  Every  register  of  a  vessel  kept  under  any  of  the 
acts  relating  to  the  registry  of  British  vessels  may  be 
proved  in  any  court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  either  by  the  production 
of  the  original  or  by  an  examined  copy  thereof,  or  by  a 
copy  thereof  purporting  to  be  certified  under  the  hand 
of  the  person  having  the  charge. of  the  original,  and 
which  person  is  hereby  required  to  furnish  sudi  certified 
copy  to  any  person  applying  at  a  reasonable  time  for  the 
same,  upon  payment  of  the  sum  of  one  shilling ;  and 
every  such  register  or  such  copy  of  a  register,  and  also 
every  certificate  of  registry,  granted  under  any  of  the 
acts  relating  to  the  registry  of  British  vessels,  and  pur- 
porting to  be  signed  as  required  by  law,  shall  be 
received  in  evidence  in  any  court  of  justice,  or  before 
any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  as 
primd  facie  proof  of  all  the  matters  contained  or  recited 
in  sucn  register  when  the  register  of  such  copy  thereof 
as  aforesaid  is  produced,  and  of  all  the  matters  contained 
or  recited  in  or  endorsed  on  such  certificate  of  registry 
when  the  said  certificate  is  produced. 

13.  And  whereas  it  is  expedient,  as  far  as  possible, 
to  reduce  the  expense  attendant  upon  the  proof  of 
criminal  proceedings ;  be  it  enacted,  that  whenever  in 
any  proceeding  whatever  it  may  be  necessary  to  prove 
the  trial  and  conviction  or  acquittal  of  any  person 
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charged  with  any  indictable  offence,  it  shall  not  h^ 
necessajy  to  produce  the  record  of  the  conviction  or 
acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall 
be  sufficient  that  it  be  certified  or  x3urport  to  be  certified 
under  the  hand  of  the  clerk  of  the  court  or  other  officer 
having  the  custody  of  the  records  of  the  court  vrhere 
such  conviction  or  acquittal  took  place,  or  by  the 
deputy  of  such  clerk  or  other  officer,  that  the  paper 
produced  is  a  copy  of  the  record  of  the  indictment,  tnal, 
conviction,  and  judgment  or  acquittal,  as  the  case  may 
be,  omitting  the  formal  parts  thereof. 

14.  Whenever  any  book  or  other  document  is  of  such 
a  public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  and  no 
statute  exists  which  renders  its  contents  provable  by- 
means  of  a  copy,  any  copy  thereof  or  extract  therefrom 
shaU  be  admissible  in  evidence  in  any  court  of  justice, 
or  before  any  person  now  or  hereafter  having  by  law  or 
by  consent  of  parties  authority  to  hear,  receive  and 
examine  evidence,  provided  it  be  proved  to  be  an. 
examined  copy  or  extract,  or  provided  it  purport  to  be 
signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted,  and 
which  officer  is  hereby  required  to  furnish  such  certified 
copy  or  extract  to  any  person  applying  at  a  reasonable 
time  for  the  same,  upon  payment  of  a  reasonable  sum 
for  the  same,  not  exceeding  fourpence  for  every  folio  of 
ninety  words. 

16.  If  any  officer  authorized  or  required  by  this  act 
to  furnish  any  certified  copies  or  extracts  shall  wilfully 
certify  any  document  as  being  a  true  copy  or  extract, 
knowing  that  the  same  is  not  a  true  copy  or  extract,  as 
the  case  may  be,  he  shall  be  guilty  of  a  misdemeanor, 
and  be  liable,  upon  conviction,  to  imprisonment  for  any 
term  not  exceeding  eighteen  months. 

16.  Every  court,  judge,  justice,  officer,  commissioner, 
arbitrator,  or  other  person,  now  or  hereafter  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive, 
and  examine  evidence,  is   hereby  empowered  to  ad- 
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minister  an  oath  to  all  Buch  witnesses  as  are  leg^y 
<}alled  before  them  respectiyely. 

17.  If  any  person  shall  forgo  the  seal,  stamp,  or 
signature  of  any  document  in  this  act  mentioned  or 
referred  to,  or  shall  tender  in  evidence  any  such 
document  with  a  false  or  counterfeit  seal,  stamp,  or 
signature  thereto,  knowing  the  same  to  be  false  or 
counterfeit,  he  shall  be  guuty  of  felony,  and  shall  upon 
-conviction  be  liable  to  transportation  for  seven  years,  or 
to  imprisonment  for  any  term  not  exceeding  three  years 
nor  less  than  one  year,  with  hard  labour ;  and  whenever 
any  such  document  shall  have  been  admitted  in  evi- 
dence by  virtue  of  this  act,  the  court  or  the  person  who 
shall  have  admitted  the  same  may,  at  the  request  of  any 
party  against  whom  the  same  is  so  admitted  in  evidence, 
direct  that  the  same  shall  be  impounded  and  be  kept  in 
the  custody  of  some  officer  of  the  court  or  other  proper 
person  for  such  period  and  subject  to  such  conditions  as 
to  the  said  court  or  person  shall  seem  meet ;  and  every 
person  who  shall  be  charged  with  committing  any 
felony  under  this  act,  or  under  the  act  of  the  eighth 
and  ninth  years  of  her  present  Majesty,  chapter  one 
hundred  and  thirteen,  may  be  dealt  with,  indicted, 
tried,  and,  if  convicted,  sentenced,  and  his  offence  may  be 
laid  and  charged  to  have  been  committed,  in  the  county, 
district,  or  place  in  which  he  shall  be  apprehended  or 
be  in  custody  ;  and  every  accessory  before  or  after  the 
fact  to  any  such  offence  may  be  dealt  with,  indicted, 
tried,  and,  if  convicted,  sentenced,  and  his  offence  laid 
and  charged  to  have  been  committed,  in  any  county, 
district,  or  place,  in  which  the  principal  offender  may 
be  tried. 

18.  This  act  shall  not  extend  to  Scotland. 

19.  The  words  "British  colony"  as  used  in  this  act 
tahall  apply  to  all  the  British  territories  under  the 
government  of  the  East  India  Company,  and  to  the 
islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  and  Man, 
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and  to  all  other  possessions  of  the  British  crown,  Trhere- 
Boeyer  and  whatsoever. 

20.  This  act  shall  come  into  operation  on  the  1st  daj 
of  November  in  the  present  year. 


AN  ACT  TO  AMEND  AN  ACT  OP  THE 
FOUETEENTH  AND  FIFTEENTH  VIC- 
TOEIA,  CHAPTER  NINETY-NINE. 

16  &  17  ViCTT.  c.  83. 

WiiEBEAS  the  law  touching  evidence  requires  further 
amendment :  Be  it  therefore  declared  and  enacted  as 
follows : — 

1.  On  the  trial  of  any  issue  joined,  or  of  any  matter 
or  question,    or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice,  or 
before   any  person  having  by  law  or  by  consent   of 
parties  authority  to  hear,  receive,  and  examine  evidence, 
the  husbands  and  wives  of  the  parties  thereto,  and  of 
the  persons  in  whose  behalf  any  snch  suit,  action,  or 
other    proceeding   may  be  brought  or  instituted,    or 
opposed  or  defended,  shall,  except  as  hereinafter  ex- 
cepted, be  competent  and  compellable  to  give  evidence, 
either  vivd    voce  or  by  deposition    according  to    the 
practice  of  the  court,  on  behalf  of  either  or  any  of  the 
parties  to  the  said  suit,  action,  or  other  proceedmg. 

2.  Nothing  herein  shall  render  any  husband  oom- 
petent  or  compellable  to  give  evidence  for  or  against  his 
wife,  or  any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  husband,  in  any  criminal 
proceeding  or  in  any  proceeding  instituted  in  consequence 
of  adultery. 

S.  No  husband  shall  be  compellable  to  disclose  any 
oommunication  made  to  him  by  his  wife  during  the 
marriage,  and  no  wife  shall  be  compellable  to  diBclose 
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any  oommunicatioii  made  to  her  by  her  hufiband  during 
the  mamage. 

4.  So  much  of  Bection  one  of  the  act  passed  in  the 
session  of  parliament  holden  in  the  sixth  and  seventh 
years  of  her  present  Majesty,  chapter  eighty-five,  as 
provides  that  the  said  act  shall  not  render  competent 
the  husband  or  wife  of  any  party  to  any  suit,  action,  or 
proceedinfi^  individually  named  in  the  record,  or  of  any 
lessor  of  me  plaintiff  or  of  the  tenant  of  premises  sought 
to  be  recovered  in  ejectment,  or  of  the  landlord  or  other 
person  in  whose  right  any  defendant  in  replevin  may 
make  cognizance,  or  of  any  lessor  in  whose  immediate 
and  individual  behalf  any  action  may  be  brought  or 
defended,  either  wholly  or  in  part,  is  hereby  repealed, 

5.  In  citing  this  act  in  other  acts  of  parliament,  or  in 
any  instrument,  document,  or  proceeding,  it  shall  be 
sufficient  to  use  the  expression  ''The  Evidence  Amend* 
ment  Act,  1853." 

6.  This  act  shall  commence  on  the  11th  day  of  July, 
1853. 


AN  ACT  FOR  THE  FUETHER  AMEND- 
MENT  OF  THE  LAW  OF  EVIDENCE. 

32  &  33  Vict.  c.  68. 

Whe££As  the  discovery  of  truth  in  courts  of  justice  haa 
\^en  signally  promoted  by  the  removal  of  restrictions  on 
the  admissibility  of  witnesses,  and  it  is  expedient  to 
amend  the  law  of  evidence  with  the  object  of  still 
further  promoting  such  discovery :  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

2.  The  parties  to  any  action  for  breach  of  promise  of 
marriage  shall  be  competent  to  give  evidence  in  such 
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action  :  provided  always,  that  no  plaintiff  in  any  action 
for  breach  of  promise  of  marriage  shall  recover  a  verdict 
unless  his  or  her  testimony  shall  be  corroborated  by  some 
other  material  evidence  in  support  of  such  promise. 

3.  The  parties  to  any  proceeding  instituted  in  conse- 
quence of  adulteiy,  and  the  husbands  and  wives  of  such 
parties,  shall  be  comi>etent  to  give  evidence  in  such  pro- 
ceeding: provided  that  no  witness  in  any  proceeding, 
whether  a  party  to  the  suit  or  not,  shall  be  liable  to  be 
asked  or  bound  to  answer  any  question  tending  to  show 
that  he  or  she  has  been  guilty  of  adultery,  unless  such 
witness  shall  have  already  given  evidence  in  the  same 
proceeding  in  disproof  of  his  or  her  alleged  adultery. 

4.  If  any  person  called  to  give  evidence  in  any  court 
of  justice,  whether  in  a  civil  or  criminal  proceeding, 
shall  object  to  take  an  oath,  or  shall  be  objected  to,  as 
incompetent  to  take  an  oath,  such  person  shall,  if  the 
presiding  judge  is  satisfied  that  the  taking  of  an  oath 
would  have  no  binding  effect  on  his  conscience,  make 
the  following  promise  and  declaration : 

**  I  solemnly  promise  and  declare  that  the  evi- 
dence given  by  me  to  the  court  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth." 
And  any  person  who  having  made  such  promise  and 
declaration  shall  wilfully  and  corruptly  give  false  evi- 
dence, shall  be  liable  to  be  indicted,  tried  and  convicted 
for  perjury  as  if  he  had  taken  an  oath. 

5.  This  act  may  be  cited  for  all  purposes  as  ''The 
Evidence  Further  Amendment  Act,  1869." 

6.  This  act  shall  not  extend  to  Scotland. 
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THE  COMPANIES  ACT,  1862. 

25  &  26  Vict.  c.  89. 

By  section  31 ,  '^  a  certificate  imder  the  common  seal  of 
the  company,  specifying  any  share  or  shares  or  stock 
held  by  any  member  of  a  company  shall  be  primd  facie 
evidence  of  the  title  of  the  member  to  the  share  or  shares 
or  stock  therein  specified." 

By  section  37,  *  *  the  register  of  members  shall  be  primd 
facie  evidence  of  any  matters  by  this  act  directed  or 
authorized  to  be  inserted  therein." 

By  section  61,  "a  copy  of  the  report  of  any  inspectors 
appointed  imder  this  act,  authenticated  by  the  seal  of  the 
company  into  whose  affairs  they  have  made  inspection 
fihall  be  admissible  in  any  legal  proceeding  as  evidence 
of  the  opinion  of  the  inspectors  in  lelation  to  any  matter 
contained  in  such  report." 

By  section  67,  **  every  company  under  this  act  shall 
cause  minutes  of  all  resolutions  and  proceedings  of 
general  meetings  of  the  company,  and  of  the  directors 
or  managers  of  the  company,  in  cases  where  there  are 
directors  or  managers,  to  be  duly  entered  in  books  to  be 
from  time  to  time  provided  for  the  purpose ;  and  any 
such  minute  as  aforesaid,  if  purporting  to  be  signed  by 
the  chairman  of  the  meeting  at  which  such  resolutions 
were  passed  or  proceedings  had,  or  by  the  chairman  of 
the  next  succeeding  meeting,  shall  be  received  as  evi- 
dence in  all  legal  proceedings,  and,  until  the  contrary  is 
proved,  every  general  meeting  of  the  company,  or  meet- 
ing of  directors  or  managers,  in  respect  of  tne  proceedings 
of  which  minutes  have  been  so  made  shall  oe  deemed 
to  have  been  duly  held  and  convened,  and  all  resolutions 
passed  thereat  or  proceedings  had,  to  have  been  duly 
passed  and  had,  and  all  appointments  of  directors, 
managers  or  liquidators  shall  be  deemed  to  be  valid, 
and  sll  acts  done  by  such  directors,  managers  or  liqui- 
dators shall  be  valid  notwithstanding  any  defect  that 
may  afterwards  be  discovered  in  their  appointments  or 
qualifications"  (a). 

Si)  All  acts  done,  &c.,  meaiu  done  before  the  inTaliditj  is  shown, 
does  not  oover  subsequent  aots.    Re  Bridpcrt  Old  Brewery  (7o.> 
L.  B.,  2  Gh.  194. 
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By  section  106,  *'  any  order  made  by  tlie  court  in  pur* 
-fluance  of  this  act  upon  any  contributory  shall,  subject 
to  the  provisions  herein  contained  for  appealing  against 
-such  order,  be  conclusive  evidence  that  the  moneys, 
if  any,  thereby  appearing  to  be  due,  or  ordered  to  be 
paid,  are  due  ;  and  all  ouier  pertinent  matters  stated  in 
such  order  are  to  be  taken  to  be  truly  stated  as  against 
all  persons,  and  in  all  proceedings  whatsoever,  with  the 
-exception  of  proceedings  taken  against  the  real  estate 
of  any  deceased  contributory,  in  which  case  such  order 
»hall  only  be  primd  facie  evidence  for  the  purpose  of 
charging  his  real  estate  unless  his  heirs  or  devisees 
were  on  the  list  of  contributories  at  the  time  of  the 
order  being  made."  . 

By  section  154,  "  where  any  company  is  being  wound 
up,  all  books,  accounts  and  documents  of  the  company 
and  of  the  liquidator  shall,  as  between  the  contributories 
of  the  company,  he  primd  facie  evidence  of  the  truth  of 
all  matters  purporting  to  be  therein  recorded." 

By  section  192,  ''a  certificate  of  incorporation  given 
at  any  time  to  any  company,  registered  in  pursuance  of 
this  part  of  this  act,  shall  be  conclusive  evidence  that  all 
the  requisitions  herein  contained  in  respect  of  registra- 
tion under  this  act  have  been  compliea  with,  and  that 
the  company  is  authorized  to  be  registered  under  this 
act  as  a  limited  or  unlimited  company,  as  the  case  may 
be,  and  the  dat.e  of  incorporation  mentioned  in  such  cer- 
tificate shall  be  deemed  to  be  the  date  at  which  the  com- 
pany is  incorporated  imder  this  act." 


THE  BANKEUPTOT  ACT,  1883. 

46  &  47  Vict.  c.  52,  ss.  105  (5),  132—138,  140, 

142  and  143  (1). 

105. — (5.)  Subject  to  general  rules,  the  court  may 
in  any  matter  take  the  whole  or  any  part  of  the  evidence 
either  vivd  voce^  or  by  interrogatories,  or  upon  affidavit, 
or  by  commission  abroad. 
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132. — (1.)  A  copy  of  the  ''London  Gazette"  contain- 
ing any  notice  inserted  therein  in  pursuance  of  this  act 
fihall  be  evidetice  of  the  facts  stated  in  the  notice. 

(2.)  The  production  of  a  copy  of  the  **  London 
Ckizette"  containing  any  notice  of  a  receiving  order,  or 
of  an  order  adjudg^g  a  debtor  bankrupt,  shall  be  con- 
clusive evidence  in  all  legal  proceedings  of  the  order 
having  been  duly  made,  and  of  its  date. 

133. — (1.)  A  minute  of  proceedings  at  a  meeting 
of  creditors  under  this  act,  signed  at  the  same  or  the 
next  ensuing  meeting,  by  a  person  describing  himself 
as,  or  appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  is  signed,  shall  be  received  in  evidence 
without  further  proof. 

(2.)  Until  the  contrary  is  proved,  every  meeting  of 
creditors  in  respect  of  the  proceedings  whereof  a  minute 
has  been  so  signed  shall  be  deemed  to  have  been  duly 
convened  and  held,  and  all  resolutions  passed  or  pro- 
ceedings had  thereat  to  have  been  duly  passed  or  had. 

134.  Any  petition  or  copy  of  a  petition  in  bankruptcy, 
any  order  or  certificate  or  copy  of  an  order  or  certificate 
made  by  any  court  having  jurisdiction  in  bankruptcy, 
any  instnmient,  or  copy  of  an  instrument,  affidavit,  or 
document  made  or  used  in  the  course  of  any  bankruptcy 
proceedings,  or  other  proceedings  had  under  this  act, 
shall,  if  it  appears  to  be  sealed  with  the  seal  of  any 
court  having  jurisdiction  in  bankruptcy,  or  purports  to 
be  signed  by  any  judge  thereof,  or  is  certified  as  a 
true  copy  by  any  registrar  thereof,  be  receivable  in  evi- 
dence in  all  legal  proceedings  whatever. 

136.  Subject  to  general  rules,  any  affidavit  to  be  used 
in  a  bankruptcy  court  may  be  sworn  before  any  person 
authorized  to  administer  oaths  in  the  High  Court,  or 
in  the  Court  of  Chancery  of  the  county  palatine  of 
Lancaster,  or  before  any  registrar  of  a  baiJcruptoy  court, 
or  before  any  officer  of  a  bankruptey  court  authorized  in 
writing  on  that  behalf  by  the  judge  of  the  court,  or, 
in  the  case  of  a  person  residing  in  Scotland  or  in  Lreland, 
before  a  judge  ordinary,  magistrate  or  justice  of  the 
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peace,  or,  in  the  case  of  a  person  who  is  out  of  the 
kingdom  of  Ghreat  Britain  and  Ireland,  before  a  magis- 
trate or  justice  of  the  peace  or  other  persbn  qualified  U> 
administer  oaths  in  the  country  where  he  resides  (he 
being  certified  to  be  a  magistrate  or  justice  of  the  peaeey 
or  qualified  as  aforesaid  by  a  British  minister  or  British 
consul,  or  by  a  notary  public). 

136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or 
of  a  witness  whose  evidence  has  been  received  by  any 
court  in  any  proceeding  under  this  act,  the  deposition 
of  the  person  so  deceased,  purporting  to  be  sealed  with 
the  seal  of  the  court,  or  a  copy  thereof  purporting  to 
be  so  sealed,  shall  be  admitted  as  evidence  of  the 
matters  therein  deposed  to. 

187.  Every  court  having  jurisdiction  in  bankruptcy 
under  this  act  shall  have  a  seal  describing  the  court  in 
such  manner  as  may  be  directed  by  order  of  the  lord 
chancellor,  and  judicial  notice  shall  be  taken  of  the 
seal,  and  of  the  signature  of  the  judge  or  registrar  of 
any  such  court,  in  all  legal  proceedings. 

138.  A  certificate  of  the  Board  of  Trade  that  a  person 
has  been  appointed  trustee  under  this  act,  shall  be 
conclusive  evidence  of  his  appointment. 

140. — (1.)  All  documents  purporting  to  be  orders  or 
certificates  made  or  issued  by  the  Bowl  of  Trade,  and 
to  be  sealed  with  the  seal  of  the  board,  or  to  be  signed 
by  a  secretaiy  or  assistant  secretary  of  the  boara,  or 
any  person  authorized  in  that  behalf  by  the  president 
of  the  board,  shall  be  received  in  evidence,  ana  deemed 
to  be  such  orders  or  certificates  without  further  proof 
imless  the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  president  of  the 
Board  of  Trade  that  any  order  made,  certificate  issued, 
or  act  done,  is  the  order,  certificate  or  act  of  the  Board  of 
Trade  shall  be  conclusive  evidence  of  the  fact  so  certified.. 

142.  All  notices  and  other  documents  for  the  service- 
of  which  no  special  mode  is  directed  may  be  sent  by 
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prepaid  post  letter  to  the  last  known  address  of  the 
person  to  be  served  therewith. 

143. — (1.)  No  proceeding  in  bankruptcy  shall  be  in- 
validated by  any  formal  defect  or  by  any  irregularity, 
unless  the  court  before  which  an  objection  is  made  to 
the  proceeding  is  of  opinion  that  substantial  injustice  has 
been  caused  by  the  defect  or  irregularity,  and  that  the 
injustice  cannot  be  remedied  by  any  order  of  that  court. 


Bankruptcy  Eules,  1883. 

15. — f  1.)  The  registrar  of  each  court  shall  file  a  copy 
of  each  issue  of  the  London  Gazette,  and  whenever  the 
Gazette  contains  any  advertisement  relating  to  any 
matter  under  the  act  in  his  court,  he  shall  at  the  same 
time  file  with  the  proceedings  in  the  matter  a  memo- 
randum referring  to  and  giving  the  date  of  such  adver- 
tisement. 

(2.)  In  the  case  of  an  advertisement  in  a  local  paper, 
the  registrar  shall  in  like  manner  file  a  copy  of  the  paper 
and  a  memorandum  (which  may  be  in  the  Form  No.  128 
in  the  Appendix)  referring  to  and  giving  the  date  of 
fiuch  advertisement* 

(3.)  For  this  purpose  one  copy  of  each  local  paper 
in  which  any  advertisement  relating  to  any  matter  unaer 
the  act  in  such  court  is  inserted,  shall  be  left  with  the 
registrar  by  the  person  inserting  the  advertisement. 

(4.)  The  memorandum  by  the  registrar  shall  be  primd 
facie  evidence  that  the  advertisement  in  question  was 
duly  inserted  in  the  issue  of  the  Gazette  or  paper  to 
which  the  memorandum  refers. 

53.  A  subpoena  for  the  attendance  of  a  witness  shall 
be  issued  by  the  court  at  the  instance  of  an  official 
receiver,  a  trustee,  a  creditor,  a  debtor,  or  any  respon- 
dent in  any  matter,  with  or  without  a  clause  requiring 
the  production  of  books,  deeds,  papers,  documents,  and 
writings  in  his  possession  or  control,  and  in  such  sub- 
poena the  name  of  three  witnesses  may  be  inserted. 

54.  A  sealed  copy  of  the  subpoena  shall  be  served 
personally  on  the  witness  by  the  person  at  whose  inr 
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stance  the  same  is  issuBd,  or  by  his  solicitor,  or  by  on 
officer  of  the  court,  or  by  some  person  in  their  employ, 
-within  a  reasonable  time  before  the  time  of  the  return 
thereof. 

65.  Service  of  the  subpoena  may,  where  required,  be 
proved  by  affidavit. 

56.  The  court  may  in  any  matter  limit  the  number 
of  witnesses  to  be  allowed  on.  taxation  of  costs,  and 
•their  allowance  for  attendance  shall  in  no  case  exceed 
the  highest  rate  of  the  allowances  mentioned  in  the 
scale  of  costs. 

57.  The  costs  of  witnesses,  whether  they  have  been 
examined  or  not,  may,  in  the  discretion  of  the  courtf 
be  allowed. 

58.  The  court  may,  in  any  matter  where  it  shall 
appear  necessary  for  the  purposes  of  justice,  make  an 
order  for  the  examination  upon  oath  before  the  court 
or  any  officer  of  the  court,  or  any  other  person  and  at 
•any  place,  of  any  witness  or  person,  and  may  empower 
any  party  to  any  such  matter  to  give  such  deposition 
in  evidence  therein  on  such  terms  (if  any)  as  the  court 
may  direct. 

[Eule  69  annulled  by  Bule  59a.] 

69a.  If  the  court  shall  in  any  case,  and  at  any  stage 
in  the  proceedings,  be  of  opinion  that  it  would  be  de- 
sirable that  a  person  (other  than  the  person  before 
whom  the  examination  is  taken)  should  be  appointed 
to  take  down  the  evidence  of  the  debtor,  or  of  any  wit- 
ness examined  at  any  public  sitting  or  private  meeting 
under  the  act,  in  shorthand  or  otherwise,  it  shall  be 
competent  for  the  court  to  mkke  such  an  apj^intment ; 
and  every  person  so  appointed  shall  be  paid  a  sum  not 
exceeding  one  guinea  a  day,  and  where  the  court 
appoints  a  shorthand  writer,  a  sum  not  exceeding  8dL 

Ser  folio  of  ninety  words  for  any  transcript  of  the  evi- 
ence  that  may  be  required,  and  such  sums  shall  be 
paid  by  the  party  at  whose  instance  the  appointment 
was  made,  or  out  of  the  estate,  as  may  be  directed  by 
the  court  (a). 

60.  An  order  for  a  commission  to  examine  witnesses 
and  the  writ  of  commission  shall  follow  the  forms  for  the 


(a)  Issued  4th  February,  1884. 
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time  being  in  use  in  the  High  tllourt,  with  such  yaria* 
tions  as  circumstanoes  may  require. 

61.  The  court  may  in  any  matter,  at  any  stage  of  the 
proceedings,  order  the  attendance  of  any  person  for  the 
purpose  of  producing  any  writings  or  other  documents 
named  in  the  order,  which  the  court  may  think  fit  to  be 
produced. 

62.  Any  person  wilfully  disobeying  any  order  or  sub- 
poena requiring  his  attendance,  for  the  purpose  of  being 
-examined  or  producing  any  document,  shaU  be  deemed 
guilty  of  contempt  of  court,  and  may  be  dealt  with  ac- 
■cordingly. 

63.  Any  witness  (other  than  the  debtor)  required  io 
attend,  for  the  purpose  of  being  examined  or  of  pro- 
ducing any  document,  shall  be  entitled  to  the  like  con- 
duct money  and  payment  for  expenses  and  loss  of  time 
as  upon  attendance  at  a  trial  in  court. 

64.  Any  party  to  any  proceeding  in  court  may,  with 
the  leave  of  the  court,  administer  interrogatories  to,  or 
obtain  discovery  of  documents  from,  any  other  party  to 
such  proceeding.  Proceedings  under  this  rule  shall  be 
regulated  as  nearly  as  may  be  by  the  Bules  of  the 
Supreme  Court  for  the  time  being  in  force  in  relation  to 
•discovery  and  inspection.  An  application  for  leave 
under  this  rule  may  be  made  ex  parte. 


THE  PEEVENTION  OF  CRIMES 

ACT,  1871. 

-34  &  35  Vict.  c.  112,  parts  of  ss.  7  aot)   15,  and 

ss.  18  Ain>  19. 

7.  "Where  any  person  is  convicted  of  a  crime  (a),  and 
A  previous  conviction  of  a  crime  is  proved  against  him,  he 


{a)  I.  e.y  any  felony,  or  the  offence  of  uttering  or  possessing  f also 
or  counterfeit  coin,  or  of  obtaining  goods  or  money  by  false  pre- 
tences, or  of  conspiracy  to  defraud,  or  any  misdemeanor  under  24 
k  25  Vict.  o.  96,  b.  8. 
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ahaU,  at  any  time  within  seyen  years  immediately  after 
the  expiration  of  the  sentence  passed  on  him  for  the  last 
of  8UCII  crimes,  be  guilty  of  an  offence  against  this  act, 
and  be  liable  to  imprisonment,  'wiih  or  without  hard 
labour,  for  a  term  not  exceeding  one  year,  under  the 
following  circumstances,  or  any  of  them : — 

First.   If  on  his  being  charged  by  a  constable  with. 

fetting  his  livelihood  by  dishonest  means,  and 
eing  brought  before  a  court  of  summary  juiis- 
diction,  it  appears  to  such  court  that  there  are 
reasonable  grounds  for  believing  that  the  person 
so  charged  is  getting  his  livelihood  by  diiULoneet 
means ;  or, 

Secondly.  If  being  charged  with  any  offence  punish* 
able  on  indictment  or  summary  conviction,  and  on 
being  required  by  a  court  of  summary  jurisdiction 
to  give  his  name  and  address,  he  refuses  to  do  so,, 
or  gives  a  false  name  or  a  false  address ;  or. 

Thirdly.  If  he  is  found  in  any  place,  whether  public- 
or  private,  under  such  circumstances  as  to  satisfy 
the  court  before  whom  he  is  brought  that  he  was 
about  to  commit  or  to  aid  in  the  commission  of 
any  crime  punishable  on  indictment  or  summary 
conviction,  or  was  waiting  for  an  opportunity  to 
commit  or  aid  in  the  commission  of  any  crime 
punishable  on  indictment  or  summary  conviction ; 
or, 

Fourthly.  If  he  is  found  in  or  upon  any  dwelling- 
house,  or  any  building,  yard  or  premises,  being 
parcel  of  or  attached  to  such  dwelling-house,  or 
in  or  upon  any  shop,  warehouse,  counting-house 
or  other  place  of  business,  or  in  any  garden,  or- 
chard, pleasure-ground  or  nursery-ground,  or  in 
any  building  or  erection  in  any  garden,  orchard, 
pleasure-ground  or  nursery- groimd,  without 
being  able  to  account  to  the  satisfaction  of  the 
court  before  whom  he  is  brought  for  his  being 
found  on  such  premises. 

15.  Whereas  by  the  fourth  section  of  Uie  act,  passed  in 
the  fifth  year  of  the  reign  of  King  George  the  Fourth, 
chapter  eighty-three,  intituled  **  An  Act  for  the  Punish* 
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ment  of  Idle  and  Disorderlj  Persons,  and  Hogues  and 
Vagabonds  in  that  part  of  Great  Britain  called  England," 
it  is,  amongst  other  things,  provided  that  every  suspected 
person  or  reputed  thief,  frequenting  any  river,  canal  or 
navigable  stream,  dock,  or  basin,  or  any  quay,  wharf  or 
warehouse  near  or  adjoining  thereto,  or  any  street,  high- 
way or  avenue  leading  thereto,  or  any  place  of  public 
Tesort  or  any  avenue  leading  thereto,  or  any  street,  high- 
way or  place  adjacent,  with  intent  to  commit  felony,  shall 
'be  deemed  a  rogue  and  vagabond,  and  may  be  appre- 
hended and  committed  to  prison  with  hard  labour  for  any 
time  not  exceeding  three  calendar  months :  And  whereas 
doubts  are  entertained  as  to  the  construction  of  the  said 
provision,  and  as  to  the  nature  of  the  evidence  required 
to  prove  the  intent  to  commit  a  felony ;  Be  it  enacted, 
firstly,  the  said  section  shall  be  construed  as  if  instead  of 
•the  words  "highway  or  place  adjacent,"  there  were  in- 
serted the  words  "  or  any  highway,  or  any  place  adjacent 
to  a  street  or  highway ; "  and,  secondly,  that  in  proving 
the  intent  to  commit  a  felony,  it  shall  not  be  necessary  to 
•  show  that  the  person  suspected  was  guilty  of  any  parti- 
cular act  or  acts  tending  to  show  his  purpose  or  intent, 
and  he  may  be  convicted  if  from  the  circumstances  of  the 
case,  and  from  his  known  character  as  proved  to  the  jus- 
tices of  the  peace  or  court  before  whom  or  which  he  is 
brought,  it  appears  to  such  justices  or  court  that  his  intent 
was  to  commit  a  felony. 

18.  A  previous  conviction  may  be  proved  in  any  legal 
proceeding  whatever  against  any  person  by  producing 
a  record  or  extract  of  such  conviction  and  by  giving 
proof  of  the  identity  of  the  person  against  whom  the 
conviction  is  sought  to  be  proved  with  the  person  ap- 
pearing in  the  record  or  extract  of  conviction  to  have 
been  convicted. 

A  record  or  extract  of  a  conviction  shall,  in  the  case 
of  an  indictable  offence,  consist  of  a  certificate  con- 
taining the  substance  and  effect  only  (omitting  the 
formal  part  of  the  indictment  and  conviction),  and  pur- 
porting to  be  signed  by  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  by 
which  such  conviction  was  made,  or  purporting  to  be 
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signed  hy  the  deputy  of  snch  derk  or  officer: 
the  case  of  a  snmmarj  oaniictioii  fihall  eonssi  oi  a  eopr 
of  such  conviction  purporting  to  be  signed  hj  si^ 
justice  of  the  peace  luiTing  juiisdictiiRi  or^  the  ofienee^ 
in  respect  of  which  such  conriction  was  made^  or  to 
be  signed  by  the  proper  officer  of  the  court  by  whidi 
such  conviction  was  made,  or  by  the  dezk  or  ocher 
officer  of  any  court  to  which  such  conviction  has 
returned, 

A  record  or  extract  of  any  conviction  made  in 
ance  of  this  section  shall  be  admissible  in  evidenee 
without  proof  of  the  signature  or  official  character  of 
the  person  appearing  to  have  signed  the  same. 

A  previous  conviction  in  any  one  part  of  the  United 
Kingdom  may  be  proved  against  a  prisoner  in  anj 
other  part  of  the  United  Kingdom,  and  a  conviction, 
before  the  passing  of  this  act  shall  be  adnusaUe  in  the 
same  manner  as  if  it  had  taken  place  after  the  passing 
thereol 

A  f ee,  not  exceeding  five  shillings,  may  be  charged 
for  a  record  of  a  conviction  given  in  pursuance  of  uiis 
section. 

The  mode  of  proving  a  previous  conviction  autho- 
rized by  this  section  shall  be  in  addition  to  and  not 
in  exclusion  of  any  other  authorized  mode  of  proving 
such  conviction. 

19.  Where  proceedins^  are  taken  against  any  person 
for  having  received  goods  knowing  them  to  be  stolen,  or 
for  having  in  his  possession  stolen  property,  evidence 
may  be  given  that  there  was  found  in  the  possession 
of  such  person  other  property  stolen  within  the  pre- 
ceding period  of  twelve  months,  and  such  evidence 
may  be  taken  into  consideration  for  the  purpose  of 
proving  that  such  person  knew  the  goods  to  be  stolen 
which  form  the  subject  of  the  proceedings  taken  against 
him. 

Where  proceedings  are  taken  against  any  person  for 
having  received  goods  knowing  them  to  be  stolen,  or 
for  having  in  his  possession  stolen  property,  and  evidence 
has  been  given  that  the  stolen  property  has  been  found 
in  his  possession,  then  if  such  person  has  within  five  years 
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immediately  preceding  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  evidence  of  such  previous 
conviction  may  be  given  at  any  stage  of  the  proceedings, 
and  may  be  taken  into  consideration  for  the  purpose  of 
proving  that  the  person  accused  knew  the  property 
which  was  proved  to  be  in  his  possession  to  have  been 
stolen :  provided  that  not  less  than  seven  days'  notice  in 
writing  shall  have  been  given  to  the  person  accused,  that 
proof  is  intended  to  be  given  of  such  previous  conviction ; 
and  it  shall  not  be  necessaiy  for  the  purposes  of  this 
section  to  charge  in  the  indictment  the  previous  conviction 
of  the  person  so  accused. 


THE  NATURALIZATION  ACT,  1870. 

33  &  34  Vict.  c.  14,  s.  12. 

12.  The  following  regulations  shall  be  made  with 
respect  to  evidence  under  this  act : 

(1.)  Any  declaration  authorized  to  be  made  imder  this 
act  may  be  proved  in  any  legal  proceeding  by 
the  production  of  the  original  declaration,  or  of 
any  copy  thereof  certified  to  be  a  true  copy  by 
one  of  her  Majesty's  principal  secretaries  of 
state,  or  by  any  person  authorized  by  regula- 
tions of  one  of  her  Majesty's  principal  secre- 
taries of  state  to  give  certified  copies  of  such 
declaration,  and  the  production  of  such  decla- 
ration or  copy  shall  be  evidence  of  the  person 
therein  named  as  declarant  having  made  the 
same  at  the  date  in  the  said  declaration  men- 
tioned : 

(2.)  A  certificate  of  naturalization  may  be  proved  in 
any  legal  proceeding  by  the  production  of  the 
original  certificate,  or  of  any  copy  thereof  cer- 
tified to  be  a  true  copy  by  one  of  her  Majesty's 
principal  secretaries  of  state,  or  by  any  person 
authorized  by  regulations  of  one  of  her 
Majesty's  principal  secretaries  of  state  to  give 
certified  copies  of  such  certificate : 
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(3.)  A  certifk^te  of  x^adinkacm  to  British  nation^^ 
may  be  proved  in  any  legal  pfroceeding  by  the 
productioii  of  the  Ofriginal  certificate,  or  <^  any 
copy  thereof  certified  to  be  a  true  copy  by  one 
of  her  Majesty's  principal  secretaries  of  state, 
or  by  any  person  authorized  by  regulations  of 
one  of  her  Majesty's  principal  secretaries  of 
state  to  give  certified  copies  of  such  certificate: 

(4.)  Entries  in  any  register  authorized  to  be  made  in 
pursuance  of  this  act  shall  be  proved  by  such 
copies  and  certified  in  such  manner  as  may  be 
directed  by  one  of  her  Majesty's  principal 
secretaries  of  state,  and  the  copies  of  such 
entries  shall  be  evidence  of  any  matters  by  this 
act  or  by  any  regulation  of  the  said  secretaiy 
of  state  authorized  to  be  inserted  in  the  re- 
gister: 

(5.)  The  Documentary  Evidence  Act,  1868,  shall 
apply  to  any  regulation  mada  by  a  secretaiy 
of  state,  in  pursuance  of  or  for  the  purpose 
of  carrying  into  effect  any  of  the. provisions  of 
this  act* 


FRIENDLY  SOCIETIES  ACT,  1875. 

38  &  39  Vict.  c.  60,  ss.  11  (10),  39* 

11. — (10.)  The  acknowledgment  of  registry  shall  be 
conclusive  evidence  that  the  society  therein  mentioned  is 
duly  registered,  unless  it  be  proved  that  the  registry 
has  been  suspended  or  cancelled. 

39.  Every  instrument  or  document  (or  copy  or  extract 
thereof)  bearing  the  seal  or  stamp  of  the  central  office 
shall  be  received  in  evidence  without  further  proof,  and 
every  docimient  purporting  to  be  signed  by  the  chief 
or  an  assistant  registrar,  or  any  inspector  or  public 
auditor  or  valuer  under  the  act,  shall,  in  the  absence  of 
evidence  to  the  contrary,  *be  received  in  evidence  with- 
out proof  of  the  signature. 
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INDUSTRIAL  AND  PROVIDENT 
SOCIETIES  ACT,  1876. 

39  &  40  Vict.  c.  45,  ss.  11  (11),  24. 

11. — (11.)  Any  register  or  list  of  members  or  shares 
kept  by  any  society  shall  he  primd  facte  evidence  of  any 
•of  the  following  particulars  entered  therein : 

(a)  The  names,   addresses,   and  occupations  of  the 

members,  the  number  of  shares  held  by  them 
respectively,  the  numbers  of  such  shares,  if  they 
are  distinguished  by  nimibers,  and  the  amount 
paid  or  agreed  to  be  considered  as  paid  on  any 
such  shares : 

(b)  The  date  at  which  the  name  of  any  person,  com-> 

pany  or  society  was  entered  in  such  register  or 
list  as  a  member : 

(c)  The  date  at  which  any  such  person,  company,  or 

society  ceased  to  be  a  member. 

24.  Every  instrument  or  document,  copy  or  extract  of 
an  insfrument  or  document,  bearing  the  seal  or  stamp 
of  the  central  office,  shall  be  received  in  evidence  without 
further  proof;  and  every  document  purporting  to  be 
signed  by  the  chief  or  any  assistant  registrar,  or  any 
inspector  or  public  auditor  under  this  act,  shall,  in  the 
absence  of  any  evidence  to  the  contrary,  be  received  in 
•evidence  without  proof  of  the  signature. 


BANKERS'  BOOKS  EVIDENCE  ACT,  1879. 

42  Vict.  c.  11. 

-4n  Act  to  amend  the  Law  of  Evidence  with  respect   to 
Bankers'  Books.  [23rd  May,  1879.] 

Be  it  enacted  as  follows : — 

1.  This  act  may  be   cited  as  the  Bankers'   Books 
Evidence  Act,  1879. 
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2.  The  Bankers'  Books  Evidence  Act,  1876,  shall  be 
repealed  as  from  the  passing  of  this  act,  but  such  repeal 
shall  not  affect  anything  which  has  been  done  or 
happened  before  such  repeal  takes  effect. 

3.  Subject  to  the  provisions  of  this  act,  a  copy  of  any 
entry  in  a  banker's  oook  shall  in  all  legal  proceedings 
be  received  as  primd  facie  evidence  of  such  entry,  and 
of  the  matters,  transactions,  and  accounts  therein  re- 
corded. 

4.  A  copy  of  an  entry  in  a  banker's  book  shall  not 
be  received  in  evidence  imder  this  act  unless  it  be  first 
proved  that  the  book  was  at  the  time  of  the  makin 
of  the  entry  one  of  the  ordinary  books  of  the  bank,  an< 
that  the  entry  was  made  in  the  usual  and  ordinary 
course  of  business,  and  that  the  book  is  in  the  custody 
or  control  of  the  bank. 

Such  proof  may  be  given  by  a  partner  or  o£Bloer  of 
the  bank,  and  may  be  given  orally  or  by  an  affidavit 
sworn  before  any  commissioner  or  person  authorized  to 
take  affidavits. 

6.  A  copy  of  an  entry  in  a  banker's  book  shall  not 
be  received  in  evidence  under  this  act  unless  it  be 
further  proved  that  the  copy  has  been  examined  with 
the  original  entry  and  is  correct. 

Such  proof  shall  be  given  by  some  person  who  has 
examined  the  copy  with  the  original  entry,  and  may 
be  given  either  orally  or  by  an  affidavit  sworn  before 
any  commissioner  or  person  authorized  to  take  affidavits. 

6.  A  banker  or  officer  of  a  bank  shall  not,  in  any 
legal  proceeding  to  which  the  bank  is  not  a  party,  be 
compellable  to  produce  any  banker's  book  the  contents 
of  wnich  can  be  proved  imder  this  act,  or  to  appear  as 
a  witness  to  prove  the  matters,  transactions,  and  ac- 
coimts  therein  recorded,  unless  by  order  of  a  judge 
made  for  special  cause. 

7.  On  the  application  of  any  i)arty  to  a  legal  proceed- 
ing a  court  or  judge  may  order  that  such  party  be  at 
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liberty  to  inspect  and  take  copies  of  any  entries  in  a 
banker's  book  for  any  of  the  purposes  of  such  proceed- 
ings. An  order  under  this  section  may  be  made  either 
with  or  without  summoning  the  bank  or  any  other 
party,  and  shall  be  served  on  the  bank  three  clear  days 
before  the  same  is  to  be  obeyed,  unless  the  court  or 
judge  otherwise  directs. 

8.  The  costs  of  any  application  to  a  court  or  judge 
under  or  for  the  purposes  of  this  act,  and  the  costs  of 
anything  done  or  to  be  done  under  an  order  of  a  court 
or  judge  made  imder  or  for  the  purposes  of  this  act 
Bhall  be  in  the  discretion  of  the  court  or  judge,  who 
may  order  the  same  or  any  part  thereof  to  be  paid  to 
any  party  by  the  bank,  where  the  same  have  been 
occasioned  by  any  default  or  delay  on  the  part  of  the 
bank.  Any  such  order  against  a  bank  may  be  enforced 
as  if  the  bank  was  a  party  to  the  proceeding. 

9.  In  this  act  the  expressions  ''bank"  and '' banker '^ 
mean  any  person,  persons,  partnership,  or  company 
canying  on  the  business  of  bankers  and  haying  duly 
made  a  return  to  the  Commissioners  of  Inland  Bevenue, 
and  also  any  sayings  bank  certified  under  the  acts 
relating  to  sayings  banks,  and  also  any  post  office 
sayings  bank. 

The  fact  of  any  such  bank  having  duly  made  a  return 
to  the  Commissioners  of  Inland  Bevenue  may  be  proved 
in  any  legal  proceeding  by  production  of  a  copy  of  its 
return  verified  by  the  affidavit  of  a  partner  or  officer  of 
the  bank,  or  by  the  production  of  a  copy  of  a  news- 
paper purporting  to  contain  a  copy  of  such  return 
puolished  oy  the  Commissioners  of  Inland  Bevenue ; 
the  fact  that  any  such  savings  bank  is  certified  under 
the  acts  relating  to  savings  banks  may  be  proved  by  an 
office  or  examined  copy  of  its  certificate ;  the  fact  that 
any  such  bank  is  a  post  office  savings  bank  may  be 
proved  by  a  certificate  purporting  to  be  under  the  hand 
of  Her  Majesty's  Postmaster-Oeneral  or  one  of  the 
secretaries  of  the  j)ost  office. 

Expressions  in  this  act  relating  to  ''  bankers'  books  '^ 
indude  ledgers,  day  books,  cash  books,  account  books^ 
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and  all  other  books  used  in  the  ordinary  business  of  the 
bank. 

10.  In  this  act — 

The  expression  "legal  proceeding"  means  any  civil 
or  criminal  proceeding  or  inquiry  in  which  evidence 
is  or  may  be  given,  and  includes  an  arbitration ; 
The  expression  ''  the  court "  means  the  court,  judge, 
arbitrator,  persons,  or  person  before  whom  a  leg^ 
proceeding  is  held  or  taken ; 
The  expression  "a  judge"  means  with  respect  to 
England  a  judge  of  the  High  Court  of  Justice,  and 
with  respect  to  Scotland  a  lord  ordinary  of  the 
Outer  House  of  the  Court  of  Session,  and  with 
respect  to  Ireland  a  judge  of  the  High  Court  of 
Justice  in  Ireland ; 
The  judge  of  a  county  court  may  with  respect  to  any 
action  in  such  court  exercise  the  powers  of  a  jtidge 
under  this  act. 

11.  Sunday,  Christmas  Day,  Good  Friday,  and  any 
bank  holiday  shall  be  excluded  from  the  computation 
of  time  imder  this  act. 


BILLS  OP  SALE  ACT,  1878. 

41  &  42  Vict.  c.  31,  ss.  4—7. 

4.  In  this  act  the  following  words  and  expressions 
-shall  have  the  meanings  in  this  section  assigned  to  them 
respectively,  unless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction ;  (that  is  to 
fiay,^ 

The  expression  ''bill  of  sale"  shall  include  bills  of 
sale,  assignments,  transfers,  declarations  of  trust 
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"without  transf er,  inyentories  of  goods  with  receipt 
thereto  attached,  or  receipts  for  purchase  moneys  of 
goods,  and  other  assurances  of  personal  chattels, 
and  also  powers  of  attorney,  authorities,  or  licenses 
to  take  possession  of  personal  chattels  as  security 
for  any  debt,  and  also  any  agreement,  whether 
intended  or  not  to  be  followed  by  the  execution  of 
any  other  instrument,  by  which  a  right  in  equity  to 
any  personal  chattels,  or  to  any  charge  or  security 
thereon,  shall  be  conferred,  but  shall  not  include 
the  following  documents ;  that  is  to  say,  assignments 
for  the  benefit  of  the  creditors  of  the  person  making 
or  giving  the  same,  marriage  settlements,  transfers 
or  assignments  of  any  ship  or  vessel  or  any  share 
thereof,  transfers  of  goods  m  the  ordinary  course  of 
business  of  any  trade  or  calling,  bills  of  sale  of 
goods  in  foreign  parts  or  at  sea,  bills  of  lading, 
India  warrants,  warehouse-keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  or  any 
other  documents  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of 
goods,  or  authorising  or  purporting  to  authorise, 
either  by  indorsement  or  by  delivery,  the  possessor 
of  such  document  to  transfer  or  receive  goods 
thereby  represented : 
The  expression  ^'  personal  chattels  "  shall  mean  goods, 
furniture,  and  other  articles  capable  of  complete 
transfer  by  delivery,  and  (when  separately  assigned 
or  charged)  fixtures  and  growing  crops,  but  shall 
not  include  chattel  interests  in  real  estate,  nor 
fixtures  (except  trade  machinery  as  hereinafter 
defined),  when  eissigned  together  with  a  freehold 
or  leasehold  interest  in  any  land  or  building  to 
which  they  are  affixed,  nor  growing  crops  when 
assigned  together  with  any  interest  in  the  land  on 
which  they  grow,  nor  shares  or  interests  in  the 
stock,  funds,  or  securities  of  any  government,  or  in 
the  capital  or  property  of  incorporated  or  joint  stock 
companies,  nor  choses  in  action,  nor  any  stock  or 
produce  upon  any  farm  or  lands  which  by  virtue  of 
any  covenant  or  agreement  or  of  the  custom  of  the 
country  ought  not  to  be  removed  from  any  farm 
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where  the  same  are  at  the  time  of  making  or  giving- 
of  such  bill  of  sale : 

Personal  chattels  shall  be  deemed  to  be  in  the 
''apparent  possession"  of  the  person  makings  or 
giving  a  bill  of  sale,  so  lone  as  they  remain  or  are 
in  or  upon  any  house,  mill,  warehouse,  building, 
works,  yard,  land,  or  other  premises  occupied  hy 
him,  or  are  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any 
other  person : 

"  Prescribed  "  means  prescribed  by  rules  made  under 
the  provisions  of  this  act. 

5.  From  and  after  the  commencement  of  this  act  trade 
machinery  shall,  for  the  purposes  of  this  act,  be  deemed 
to  be  personal  chattels,  and  any  mode  of  disposition  of 
trade  machinery  by  the  owner  thereof  which  would  be 
a  bill  of  sale  as  to  any  other  personal  chattels  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  this 
act. 

For  the  purposes  of  this  act — 

"  Trade  machinery  "  means  the  machinery  used  in 
or  attached  to  any  factory  or  workshop ; 
1st.  Exclusive  of  the  fixed  motive-powers,  such 
as  the  water-wheels  and  steam  engines,  and 
the  steam  boilers,  donkey  engpjies,  and  other 
fixed   appurtenances  of   the    said   motive- 
powers;  and, 
2nd.  Exclusive  of  the  fixed  power  machinery,  such 
as  the  shafts,  wheels,  drums,  and  their  fixed 
appurtenances,  which  transmit  the  action  of 
the  motive-powers  to  the  other  machinery, 
fixed  and  loose ;  and, 
3rd.  Exclusive  of  the  pipes  for  steam,  gas,  and 
water  in  the  facitory  or  workshop. 
The  machinery  or  effects  excluded  by  this 
section  from   the   definition   of   trade 
machinery  shall  not  be  deemed  to  be 
personal  chattels  within  the  meaning  of 
this  act. 
*' Factory  or  workshop"  means  any  premises  on 
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which  any  manual  labour  is  exercised  by  way 
of  trade,  or  for  purposes  of  gain,  in  or  inci- 
dental to  the  following  purposes  or  any  of 
them ;  that  is  to  say, 

(a)  In  or  incidental  to  the  making  any  article  or 

part  of  an  article ;  or 

(b)  In  or  incidental  to  the  altering,  repairing, 

ornamenting,   finishing,   of    any    article; 
or 
(o)  In  or  incidental  to  the  adapting  for  sale  any 
article. 

6.  Every  attornment,  instrument,  or  agreement,  not 
being  a  mining  lease,  whereby  a  power  of  distress  is 
^ven  or  agreed  to  be  given  by  any  person  to  any  other 
person  by  way  of  security  for  any  present,  future,  or 
<5ontingent,  debt  or  advance,  and  whereby  any  rent  is 
reserved  or  made  payable  as  a  mode  of  providing  for 
the  payment  of  interest  on  such  debt  or  advance,  or 
otherwise  for  the  purpose  of  such  security  only,  shall  be 
deemed  to  be  a  bul  of  sale,  within  the  meaning  of  this 
act,  of  any  personal  chattels  which  may  be  seized  or 
taken  under  such  power  of  distress. 

Provided,  that  nothing  in  this  section  shall  extend  to 
any  mortgage  of  any  estate  or  interest  in  any  land, 
tenement,  or  hereditament  which  the  mortgagee,  being 
in  possession,  shall  have  demised  to  the  mortgagor  as 
his  tenant  at  a  fair  and  reasonable  rent. 

7.  No  fixtures  or  growing  crops  shall  be  deemed, 
tmder  this  act,  to  be  separately  assigned  or  charged  by 
reason  only  that  they  are  assigned  by  separate  words, 
or  that  power  is  given  to  sever  them  from  the  land  or 
building  to  which  they  are  afiixed,  or  from  the  land  on 
which  they  grow,  without  otherwise  taking  possession 
of  or  dealing  with  such  land  or  building,  or  land,  if  by 
the  same  instrument  any  freehold  or  leasehold  interest 
in  the  land  or  building  to  which  such  fixtures  are 
affixed,  or  in  the  land  on  which  such  crops  grow,  is  also 
conveyed  or  assigned  to  the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  all 
deeds  or  instruments,  including  fixtures  or  growing 
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crops,  executed  before  the  commencement  of  this  act 
and  then  subsisting  and  in  force,  in  all  questions  arising' 
under  any  bankruptcy,  liquidation,  assignment  for  the 
benefit  of  creditors,  or  execution  of  any  process  of  any 
court,  which  shall  take  place  or  be  issued  after  the  com- 
mencement of  this  Act, 
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oeder  xxxvn. 

Evidence  Generally. 

1 .  In  the  absence  of  any  agreement  in  writing  betweeix 
the  solicitors  of  all  parties,  and  subject  to  these  rules, 
the  witnesses  at  the  trial  of  any  action  or  at  any  assess- 
ment  of  damages  shall  be  examined  vivd  voce  and  in 
open  court,  but  the  court  or  a  judge  may  at  any  time 
for  sufficient  reason  order  that  any  particular  fact  or 
facts  may  be  proved  by  affidavit,  or  that  the  affidavit  of 
any  witness  may  be  read  at  the  hearing  or  trial,  on 
such  conditions  as  the  court  or  judge  may  think  reason- 
able, or  that  any  witness  whose  attendance  in  court 
ought  for  some  sufficient  cause  to  be  dispensed  with  be 
examined  by  interrogatories  or  otherwise  before  a  com^ 
missioner  or  examiner ;  provided  that,  where  it  appears 
to  the  court  or  judge  that  the  other  party  bond  fide 
desires  the  production  of  a  witness  for  cross-examination, 
and  that  such  witness  can  be  produced,  an  order  shall 
not  be  made  authorizing  the  evidence  of  such  witness  to- 
be  given  by  affidavit. 

2.  In  default  actions  in  rem,  and  in  references  in 
admiralty  actions,  evidence  may  be  given  by  affidavit. 

3.  An  order  to  read  evidence  taken  in  another  cause 
or  matter  shall  not  be  necessary,  but  such  evidence  may, 
saving  all  just  exceptions,  be  read  on  ex  parte  applica- 
tions by  leave  of  the  court  or  a  judge,  to  be  obtained  at 
the  time  of  making  any  such  application,  and  in  any 
other  case  upon  the  party  desiring  to  use  such  evidence 
giving  two  days  previous  notice  to  the  other  parties  of 
his  intention  to  read  such  evidence. 


RULES  OF  THE  SUFBEME  COURT.       673 

4.  Office  copies  of  all  writs,  records,  pleadings,  and 
documents  filed  in  the  Higli  Court  of  Justice  shall  be 
admissible  in  evidence  in  all  causes  and  matters  and 
between  all  persons  or  parties,  to  the  same  extent  as  the 
original  would  be  admissible. 

H.  Examination  of  Witnesses, 

5.  The  court  or  a  judge  may,  in  any  cause  or  matter 
where  it  shall  appear  necessary  for  the  purposes  of 
justice,  make  any  order  for  the  examination  upon  oath 
before  the  court  or  judge  or  any  officer  of  the  court,  or 
any  other  person  and  at  any  place,  of  any  witness  or 
person,  and  may  empower  any  party  to  any  such  cause 
or  matter  to  give  sucn  deposition  in  evidence  therein  on 
such  terms,  if  any,  as  the  court  or  a  judge  may  direct. 

6.  An  order  for  a  commission  to  examine  witnesses 
shall  be  in  the  Form  No.  36,  in  Appendix  K.,  and  the 
writ  of  commission  shall  be  in  the  Form  No.  13  in 
Appendix  J.,  with  such  variations  as  circumstances  may 
require. 

7.  The  court  or  a  judge  may  in  any  cause  or  matter 
at  any  stage  of  the  proceedings  order  the  attendance  of 
any  person  for  the  purpose  of  producing  any  writings  or 
other  documents  named  in  the  order  which  the  coi^  or 
judge  may  think  fit  to  be  produced :  provided  that  no 
person  shall  be  compelled  to  produce  under  any  such 
order  any  writing  or  other  document  which  he  could  not 
be  compelled  to  produce  at  the  hearing  or  trial. 

8.  Ajiy  person  wilfully  disobeying  any  order  re- 
quiring luB  attendance  for  the  purpose  of  being  examined 
or  producing  any  document  shall  be  deemed  guilty  of 
contempt  of  court,  and  may  be  dealt  with  accordingly. 

9.  Any  person  required  to  attend  for  the  purpose  of 
being  examined  or  of  producing  any  document  shall  be 
entitled  to  the  like  conduct  money  and  payment  for 
expenses  and  loss  of  time  as  upon  attendance  at  a  trial 
in  court. 

10.  Where  any  witness  or  person  is  ordered  to  be 
examined  before  any  officer  of  the  court,  or  before  any 
person  appointed  for  the  purpose,  the  person  taking  the 
examination  shall  be  furnished  by  the  party  on  whose 

P.  XX 
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application  the  order  was  made  with  a  copy  of  the  writ' 
and  pleadings,  if  any,  or  with  a  copy  of  tiie  doeumenta 
necessary  to  inform  the  person  taking  the  examination 
of  the  questions  at  issue  between  the  parties. 

]  1.  The  examination  shall  take  pleuse  in  the  presenee 
of  the  parties,  their  counsel,  solicitors,  or  agents,  and 
the  witnesses  shall  be  subject  to  cross-examination,  and 
re-examination. 

12.  The  depositions  taken  before  an  officer  of  the 
court,  or  before  any  other  person  appointed  to  take  the 
examination,  shall  be  taken  down  m  writing  by  or  in. 
the  presence  of  the  examiner,  not  ordinarily  by  question 
and  answer,  but  so  as  to  represent  as  nearly  as  may  be 
the  statement  of  the  witness,  and  when  completed  shall 
be  read  over  to  the  witness  and  signed  by  him  in  the  pre- 
sence of  the  parties,  or  such  of  them  as  may  think  fit  to 
attend.  If  the  witness  shall  refuse  to  sig^  the  deposi- 
tions, the  examiner  shall  sign  the  same.  The  examiner 
may  put  down  any  particular  question  or  answer  if  there 
should  appear  any  special  reason  for  doing  so,  and  may 
put  any  question  to  the  witness  as  to  the  meaning  of 
any  answer,  or  as  to  any  matter  arising  in  the  course  of 
the  examination.  Any  questions  which  may  be  objected 
to  shall  be  taken  down  by  the  examiner  in  the  deposi- 
tions, and  he  shall  state  his  opinion  thereon  to  the 
counsel,  solicitors,  or  parties,  and  shall  refer  to  such 
statement  in  the  depositions,  but  he  shaU  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of 
any  question. 

13.  If  any  person  duly  summoned  by  subpama  to 
attend  for  examination  shaU  refuse  to  attend,  or  if, 
having  attended,  he  shall  refuse  to  be  sworn  or  to 
answer  any  lawful  question,  a  certificate  of  such  refusal, 
signed  by  the  examiner,  shall  be  filed  at  the  central 
office,  and  thereupon  the  party  requiring  the  attendance 
of  the  witness  may  apply  to  tKe  court  or  a  judge  ex  parte 
or  on  notice  for  an  order  directing  the  witness  to  attend, 
or  to  be  sworn,  or  to  answer  any  question,  as  the  case 
may  be. 

14.  If  any  witness  shall  object  to  any  question  which 
may  be  put  to  him  before  an  examiner,  the  question  so 
put,  and  the  objection  of  the  witness  thereto,  shall  be 
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taken  down  by  the  examiner,  and  transmitted  by  him  to 
the  central  office  to  be  there  filed,  and  the  validity  of  the 
objection  shall  be  decided  by  the  court  or  a  judge. 

15.  In  any  case  under  the  two  last  preceding  Bules, 
the  court  or  a  judge  shall  have  power  to  order  the 
witness  to  pay  any  costs  occasioned  by  his  refusal  or 
•objection. 

16.  When  the  examination  of  any  witness  before  any 
examiner  shall  have  been  concluded,  the  original  depo- 
sitions, authenticated  by  the  signature  of  the  examiner, 
6haU  be  transmitted  by  him  to  the  central  office,  and 
there  filed. 

17.  The  person  taking  the  examination  of  a  witness 
xinder  these  Bules  may,  and  if  need  be  shall,  make  a 
special  report  to  the  court  touching  such  examination 
•and  the  conduct  or  absence  of  any  witness  or  other 
person  thereon,  and  the  court  or  a  judge  may  direct 
-«uch  proceedings  and  make  such  order  as  upon  the  report 
they  or  he  may  think  just. 

18.  Except  where  by  this  Order  otherwise  provided, 
or  directed  by  the  court  or  a  judge,  no  deposition  shall 
be  given  in  evidence  at  the  hearing  or  trial  of  the  cause 
OT  matter  without  the  consent  of  the  party  against  whom 
the  same  may  be  offered,  unless  the  court  or  judge  is 
satisfied  that  the  deponent  is  dead,  or  beyond  the  juris- 
diction of  the  court,  or  unable  from  sickness  or  other 
infirmity  to  attend  the  hearing  or  trial,  in  any  of  which 
•cases  the  depositions  certified  under  the  hand  of  the 
person  taking  the  examination  shall  be  admissible  in 
•evidence  saving  all  just  exceptions  without  proof  of  the 
signature  to  such  certificate. 

19.  Any  officer  of  the  court,  or  other  person  directed 
to  take  the  examination  of  any  witness  or  person,  may 
administer  oaths. 

20.  Any  party  in  any  cause  or  matter  may  by  subpoena 
-ad  testificandum  or  duces  tecum  require  the  attendance  of 
any  witness  before  an  officer  of  the  court,  or  other  person 
appointed  to  take  the  examination,  for  the  purpose  of 
using  his  evidence  upon  any  proceeding  in  the  cause  or 
matter  in  like  manner  as  such  witness  would  be  bound 
to  attend  and  be  examined  at  the  hearing  or  trial ;  and 
any  party  or  witness  having  made  an  affidavit  to  be  used 

xx2 
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or  whicli  shall  be  used  on  any  proceeding  in  tlie  cause 
or  matter  shall  be  bound  on  being  served  with  such 
subpoena  to  attend  before  such  officer  or  person  for  cross^ 
examination. 

21.  Evidence  taJcen  subsequently  to  the  hearing  or 
trial  of  any  cause  or  matter  shall  be  taken  as  nearly  as 
may  be  in  the  same  manner  as  evidence  taken  at  or  with, 
a  view  to  a  trial. 

22.  The  practice  with  reference  to  the  examination^ 
cross-examination,  and  re-examination  of  witnesses  at  a 
trial  shall  extend  and  be  applicable  to  evidence  taken  izL 
any  cause  or  matter  at  any  stage. 

23.  The  practice  of  the  court  with  respect  to  evidence 
at  a  trial,  when  appHed  to  evidence  to  be  taken  before 
an  officer  of  the  court  or  other  person  in  any  cause  or 
matter  after  the  hearing  or  trial,  shall  be  subject  to  any 
special  directions  which  may  be  given  in  any  case. 

24.  No  affidavit  or  deposition  £ded  or  made  before 
issue  joined  in  any  cause  or  matter  shall  without  special 
leave  of  the  court  or  a  judge  be  received  at  the  hearing 
or  trial  thereof,  unless  within  one  month  after  issue^ 
joined,  or  within  such  longer  time  as  may  be  allowed 
oy  special  leave  of  the  court  or  a  judge,  notice  in 
writing  shall  have  been  gpiven  by  the  party  intending 
to  use  the  same  to  the  opposite  pariy  of  his  intention  in 
that  behalf. 

25.  All  evidence  taken  at  the  hearing  or  trial  of  any 
cause  or  matter  may  be  used  in  any  subsequent  pro- 
ceedings in  the  same  cause  or  matter. 

m.  Subpwna, 

26.  Where  it  is  intended  to  sue  out  a  suhpcsna,  a 
practpe  for  that  purpose,  in  the  Form  No.  21  in  Appen- 
dix G-.,  and  containmg  the  name  or  firm  and  the  place 
of  business  or  residence  of  the  solicitor  intending  to  sue 
out  the  same,  and,  where  such  solicitor  is  agent  only, 
then  also  the  name  or  firm  and  place  of  business  or 
residence  of  the  principal  solicitor,  shall  in  all  cases  be 
delivered  and  filed  at  the  central  office. 

27.  A  writ  of  mhpama  shall  be  in  one  of  the  Forms 
1  to  7  in  Appendix  J.,  with  such  variations  as  circum- 
stances  may  require. 
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-  28.  Where  a  suhpcena  is  required  for  tlie  attendance 
of  a  witness  for  the  purpose  of  proceedings  in  chambers, 
such  subpcBna  shall  issue  from  the  central  office  upon  a 
note  from  the  judge. 

29.  Every  subpcena  other  than  a  subpoena  duces  tecum 
shall  contam  three  names  where  necessary  or  required, 
but  may  contain  any  larger  number  of  names. 

30.  No  more  than  three  persons  shall  be  included  in 
one  subpcena  duces  tecumy  and  the  party  suing  out  the 
same  shall  be  at  liberty  to  sue  out  a  subpcena  for  each 
person  if  it  shall  be  deemed  necessary  or  desirable. 

31.  In  the  interval  between  the  suing  out  and  service 
of  any  subpcena  the  party  suing  out  the  same  may 
correct  any  error  in  the  names  of  parties  or  witnesses, 
and  may  have  the  writ  re-sealed  upon  leaving  a  corrected 

j>riscipe  of  such  subpoena  marked  with  the  words  ''altered 
and  re-sealed,"  and  signed  with  the  name  and  address 
of  the  solicitor  suing  out  the  same. 

32.  The  service  of  a  subpoena  shall  be  eiffected  by 
delivering  a  copy  of  the  writ,  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the  original 
writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the 
service  of  a  subpoena  upon  any  defendant  must  state 
when,  where,  and  how,  and  by  whom,  such  service  was 
effected. 

34.  The  service  of  any  subpoena  shall  be  of  no  validity 
of  not  made  within  twelve  weeks  after  the  tesie  of  the 
writ. 

IV.  Perpetuating  Testimony, 

35.  Any  person  who  would  under  the  circimistances 
alleged  by  him  to  exist  become  entitled,  upon  the 
Jiappening  of  any  future  event,  to  any  honour,  title, 
dignity,  or  office,  or  to  any  estate  or  interest  in  any 
property,  real  or  personal,  the  right  or  claim  to  which 
cannot  by  him  be  brought  to  trial  before  the  happening 
of  such  event,  may  commence  an  action  to  perpetuate 
^any  testimony  which  may  be  material  for  establishing 
43uch  right  or  claim. 

36.  In  all  actions  to  perpetuate  testimony  touching 
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any  honour,  title,  dignity,  or  office,  or  any  other  matt^^ 
or  thing  in  which  the  crown  may  have  any  estate  or 
interest,  the  attorney-general  may  be  made  a  defen- 
dant, and  in  all  proceedings  in  which  the  depositions 
taken  in  any  such  action,  in  which  the  attorney-general 
was  BO  made  a  defendant,  may  be  offered  in  evidence^ 
such  depositions  shall  be  admissible  notwithstanding 
any  objection  to  such  depositions  upon  the  ground  that 
the  crown  was  not  a  party  to  the  action  in  which  such. 
depositions  were  taken. 

37.  Witnesses  shall  not  be  examined  to  perpetuate 
testimony  unless  an  action  has  been  conunenced  for  the 
purpose. 

38.  No  action  to  perpetuate  the  testimony  of  witnesses 
shall  be  set  down  for  tnal. 

V.  Examiners  of  the  Court. 

39.  The  examination  of  any  witness  or  person  ordered 
to  be  taken  under  Bules  1  and  5  of  this  Order  shaU,  in 
any  cause  or  matter  in  the  Chancery  Division,  unless 
the  court  or  a  judge  shall  otherwise  direct,  be  taken 
before  one  of  the  examiners  of  the  court,  and  may,  in 
any  cause  or  matter  in  the  Queen's  Bench  and  Probate^ 
Divorce,  and  Admiralty  Divisions,  if  the  court  or  a 
judge  shall  so  direct,  be  taken  before  one  of  such 
examiners. 

40.  A  sufficient  number  of  barristers-at-law,  of  not 
less  than  three  years'  standing,  shall  be  from  time  to> 
time  appointed  by  the  Lord  Chancellor  to  act  as  ex- 
aminers of  the  court  for  a  period  not  exceeding  five 
years,  and  shall  be  at  any  time  removable  by  the  same 
authority. 

41.  The  examinations  to  be  taken  before  the  examinera 
of  the  court  shall  be  distributed  among  them  in  rotation 
by  the  first  clerk  to  the  registrars  of  the  Chancery 
Division,  and  in  his  absence  by  the  second  clerk,  and  in 
the  absence  of  the  first  and  second  clerks  by  such  of  the 
other  clerks  to  the  registrars  as  the  senior  registrar 
may  determine. 

42.  The  derk  in  the  last  preceding  Bule  mentioned 
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shall  be  responsible  for  making  the  distribution  accord- 
ing' to  regular  and  just  rotation,  and  in  such  manner  as 
to  keep  secret  from  all  persons  the  rota  or  succession  of 
examiners  of  the  court ;  and  it  shall  be  his  duty  to  keep 
a  record  thereof  with  proper  indexes  and  dates. 

43.  The  party  prosecuting  the  order  or  his  solicitor 
shall  produce  suck  order  or  a  duplicate  thereof  to  the 
clerk  in  Eule  41  mentioned,  who  shall,  except  in  the 
case  provided  for  in  Hule  49,  add  at  the  foot  thereof  a 
memorandum  specifying  the  name  of  the  examiner  of 
the  court  in  rotation  before  whom  the  examination  is 
appointed  to  be  taken ;  and  the  order  or  duplicate  shall 
be  left  by  the  party  prosecuting  the  same,  or  his  solicitor, 
with  the  examiner  so  appointed,  and  shall  be  a  sufficient 
authority  for  him  to  proceed  with  the  examination. 

44.  Upon  production  of  the  order  indorsed  with  his 
name  the  examiner  of  the  court  shall  give  an  appoint- 
ment in  writing  specifying  the  place  and  time  (within 
not  more  than  seven  days)  at  which,  subject  to  any 
application  from  the  parties,  the  examination  shall  be 
taken;  and  the  party  prosecuting  the  order  or  his 
solicitor  shall  within  twenty-four  hours,  or  such  shorter 
time  (if  any)  as  may  be  mentioned  in  the  order,  give 
notice  of  the  appointment  to  all  parties. 

45.  In  determining  the  place  and  time  at  which  an 
examination  shall  be  taken,  the  examiner  shall  have 
regard  to  the  convenience  of  the  witnesses  or  persons 
to  be  examined  and  all  the  circumstances  of  the  case ; 
and  he  shall,  subject  to  any  adjournment  by  consent  in 
writing  of  all  parties,  proceed  de  die  in  diem  with  such 
examination  at  the  place  and  time  appointed. 

46.  The  examiner  may,  with  the  consent  in  writing 
of  all  parties,  take  the  examination  of  any  witnesses  or 
persons  in  addition  to  those  named  or  provided  for  in 
the  order,  and  shall  annex  such  consent  to  the  original 
depositions. 

47.  Upon  the  completion  of  an  examination  taken 
before  an  examiner  of  the  court,  he  shall  indorse  the 
original  depositions  with  a  note  authenticated  by  his 
signature,  certifying  the  number  of  hours  or  days  (as 
the  case  may  be)  exdufiively  employed  thereupon  and 
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the  fees  received  in  respect  thereof ;  and  shall  forthwith, 
notify  such  completion  to  the  clerk  in  Bule  41  mentioned, 
who  shall  not,  until  such  notification  shall  have  been 
received,  assign  any  other  examination  to  the  same 
examiner. 

48.  In  case  any  examiner  of  the  court  before  whom 
according  to  the  rotation  any  examination  is  to  be  taken 
shall  be  engaged  as  coimsel  in  the  cause  or  matter  to 
which  such  examination  relates,  or  shall  from  illness  or 
from  any  other  cause  be  unable  or  decline  to  take  such 
examination,  the  same  shall  be  offered  to  the  other 
examiners  of  the  court  successively  according  to  the 
date  or  priority  of  their  appointment,  until  some  one  of 
them  (not  coming  within  the  cases  above  mentioned) 
shall  accept  the  same,  and  the  party  prosecuting  the 
order,  or  his  solicitor,  shall  forthwith  notify  the  name 
of  the  acting  examiner  to  the  derk  in  Bule  41  mentioned. 

49.  The  court  or  a  judge  may,  if  they  or  he  think 
fit,  direct  or  transfer  an  examination  to  any  one  in 
particular  of  the  examiners  of  the  court. 

50.  In  any  such  case  as  in  the  two  Bules  last  preceding 
mentioned,  the  clerk  in  Bule  41  mentioned  shall,  in 
making  the  distribution  aforesaid,  have  regard  to  such 
case. 

Fees. 

1.  For  every  examination  before  an  exami-    £   «.  d, 
ner  of  the  court  in  London  or  Middlesex    110 

2.  For  the  examiner's  derk    0    2    6 

3.  For  each  hour,  or  partof  an  hour,  occupied 

in  such  examination  beyond  two  hours. .     0  10    6 

4.  For  the  examiner's  derk,  where  such 
examination  occupies  more  than  three 

hours  (in  addition  to  fee  No.  2)  per  day    0    2    6 

5.  For  every  examination  before  an  exami- 
ner of  the  court  elsewhere  than  in  London 

or  Middlesex 5    5    0 

6.  For  every  day  of  six  hours,  or  part  of 
a  day,  occupied  in  such  exammation 
beyond  the  first  day ; 5    5    0 
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The  party  prosecuting  the  order,  or  Ids  solicitor,  6hall 
ulso  pay  all  reasonable  travelling  and  other  expenses, 
including  charges  for  the  room  (other  than  the  examiner's 
chambers)  where  the  examination  is  taken. 

N.B. — The  fees,  Nos.  1,  2  and  5  (as  the  case  may 
be)  shall  be  paid  by  the  party  prosecuting  the  order,  or 
his  solicitor,  on  obtaining  the  examiner's  note  of  time 
and  place  for  the  examination.  The  fees,  Nos.  3,  4 
and  6  (as  the  case  may  be)  shall  be  paid  so  soon  as  the 
examination  has  been  concluded,  together  with  any 
ta*aTeUing  or  other  expenses  as  above  mentioned. 


Order  XXXVIH. 

I.  Affidavits  and  Depositions* 

1.  Upon  any  motion,  petition,  or  summons  evidence 
may  be  given  by  affidavit ;  but  the  court  or  a  judge  may, 
on  the  application  of  either  party,  order  the  attendance 
for  cross-examination  of  the  person  making  any  such 
affidavit. 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or 
matter  in  which  it  is  sworn ;  but  in  every  case  in  which 
there  are  more  than  one  plaintiff  or  defendant,  it  shall 
be  sufficient  to  state  the  full  name  of  the  first  plaintiff 
or  defendant  respectively,  and  that  there  are  other  plain- 
tiffs or  defendants,  as  the  case  may  be ;  and  the  costs 
occasioned  by  any  unnecessary  prolixity  in  any  such  title 
shall  be  disallowed  by  the  taxing  officer. 

3.  Affidavits  shall  be  confined  to  such  facts  as  the 
witness  is  able  of  his  own  knowledge  to  prove,  except 
on  interlocutory  motions,  on  which  statements  as  to  his 
belief,  with  the  grounds  thereof,  may  be  admitted.  The 
costs  of  every  affidavit  which  shall  imnecessarily  set  forth 
matters  of  hearsay,  or  argimientative  matter,  or  copies 
of  or  extracts  from  documents,  shall  be  paid  by  the  party 
filing  the  same. 

4.  Affidavits  sworn  in  England  shall  be  sworn  before 
•tk  judge,  district  registrar,  commissioner  to  administer 
oaths,  or  officer  empowered  under  these  rules  to  ad- 
minister oaths. 
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5.  Ever}'  commissioner  to  administer  oaths  shall  ex- 
press the  time  ^when  and  the  place  where  he  shall  take 
any  affidavit,  or  the  acknowledgment  of  any  deed,  or 
recognizance;  otherwise  the  same  shall  not  be  lield 
authentic,  nor  be  admitted  to  bo  filed  or  enrolled  witliout 
the  leaye  of  the  court  cr  a  judge  ;  and  every  such  com- 
missioner shall  express  the  time  when,  and  the  place 
where,  ho  shall  do  any  other  act  incident  to  his  office. 

6.  All  examinations,  affidavits,  declarations,  affirma- 
tions, and  attestations  of  honour  in  causes  or  matters 
depending  in  the  High  Court,  and  also  acknowledgments 
required  for  the  purpose  of  enrolling  any  deed  in  the 
central  office,  may  be  sworn  and  taken  in  Scotland  or 
Ireland  or  the  Channel  Islands,  or  in  any  colony,  island, 
plantation,  or  place  under  the  dominion  of  her  Majesty 
in  foreign  parts,  before  any  judge,  court,  notary  public, 
or  person  lawfully  authorized  to  administer  oaths  in  such 
country,  colony,  island,  plantation,  or  place  respectively, 
or  before  any  of  her  Majesty's  consuls  or  vice-consuls 
in  any  foreign  parts  out  of  her  Majesty's  dominions ; 
and  the  judges  and  other  officers  of  the  High  Court  shall 
take  judicial  notice  of  the  seal  or  signature,  as  the  case 
may  be,  of  any  such  court,  judge,  notary  public,  person, 
consul,  or  vice-consul,  attached,  appended,  or  subscribed 
to  any  such  examinations,  affidavits,  affirmations,  attes- 
tations of  honour,  declarations,  acknowledgments,  or  to- 
any  other  deed  or  document. 

7.  Every  affidavit  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  paragraph, 
shall  be  numbered  consecutively,  and  as  nearly  as  may 
be  shall  be  confined  to  a  distinct  portion  of  the  subject. 
Every  affidavit  shall  be  written  or  printed  bookwise. 
No  costs  shall  be  allowed  for  any  affidavit  or  part  of  an 
affidavit  substantially  departing  from  this  rule. 

8.  Every  affidavit  shall  state  the  description  and  true 
place  of  abode  of  the  deponent. 

9.  In  every  affidavit  made  by  two  or  more  deponents 
the  names  of  the  several  persons  making  the  affidavit 
shall  be  inserted  in  the  jurat,  except  that  if  the  affidavit 
of  all  the  deponents  is  taken  at  one  time  by  the  same 
officer  it  shall  be  sufficient  to  state  that  it  was  sworn  by 
both  (or  all)  of  the  '^  above-named"  deponents. 
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10.  Every  affidayit  or  other  proof  used  in  admiralty 
actions  shall  be  filed  in  the  adnuralty  registiy :  every 
affidavit  used  in  probate  actions  shall  be  filed  in  the 
probate  registry :  every  affidavit  used  on  the  crown  side 
of  the  Queen's  Bench  Division  shall  be  filed  in  the 
Crown  Office  Department:  every  affidavit  used  in  a 
cause  or  matter  proceeding  in  a  district  registry  shall 
be  filed  there,  and  every  other  affidavit  used  shall 
be  filed  in  the  central  office.  There  shall  be  appended 
to  every  affidavit  a  note  showing  on  whose  behalf  it  is 
filed,  and  no  affidavit  shall  be  filed  or  used  without  such 
note,  unless  the  court  or  a  judge  shall  otherwise  direct. 

11.  The  court  or  a  judge  may  order  to  be  struck  out 
from  any  affidavit  any  matter  which  is  scandalous,  and 
may  order  the  costs  of  any  application  to  strike  out  such 
matter  to  be  paid  as  between  solicitor  and  client. 

12.  No  affidavit  having  in  the  jurat  or  body  thereof 
any  interlineation,  alteration  or  erasure,  shall  without 
leave  of  the  court  or  a  judge  be  read  or  made  use  of  in 
any  matter  depending  in  court  unless  the  interlineation 
or  alteration  (other  than  by  erasure)  is  authenticated 
by  the  initials  of  the  officer  taking  the  affidavit,  or,  if 
taken  at  the  central  office,  either  by  his  initials  or  by 
the  stamp  of  that  office,  nor  in  the  case  of  an  erasure, 
unless  the  words  or  figures  appearing  at  the  time  of 
taking  the  affidavit  to  be  written  on  the  erasure  are  re- 
written and  signed  or  initialled  in  the  margin  of  tho 
affidavit  by  the  officer  taking  it. 

18.  "Where  an  affidavit  is  sworn  by  any  person  who 
appears  to  the  officer  taking  the  affidavit  to  be  illiterate 
or  blind,  the  officer  shall  certify  in  the  jurat  that  the 
affidavit  was  read  in  his  presence  to  the  deponent,  that 
the  deponent  seemed  perfectly  to  understand  it,  and 
that  the  deponent  made  his  signature  in  the  presence  of 
the  officer.  No  such  affidavit  shall  be  used  in  evidence 
in  the  absence  of  this  certificate,  unless  the  court  or  a 
judge  is  otherwise  satisfied  that  the  affidavit  was  read 
over  to  and  appeared  to  be  perfectly  understood  by  the 
deponent. 

14.  The  court  or  a  judge  may  receive  any  affidavit 
sworn  for  the  purpose  of  being  used  in  any  cause  or 
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matter,  notwithstaiidiiig  any  defect  by  misdescription  of 
parties  or  otherwise  in  the  title  or  jurat,  or  any  other 
irregularity  in  the  form  thereof,  and  may  direct  a  memo- 
randum to  be  made  on  the  document  that  it  has  been  so 
received. 

15.  In  cases  in  which  by  the  present  practice  an 
original  affidavit  is  allowed  to  be  used,  it  shall  before 
it  is  used  be  stamped  with  a  proper  filing  stamp,  and 
shall  at  the  time  when  it  is  used  be  delivered  to  and  left 
with  the  proper  officer  in  court  or  in  chambers,  who 
shall  send  it  to  be  filed.  An  office  copy  of  an  affidavit 
may  in  all  cases  be  used,  the  original  affidavit  having; 
been  previously  filed,  and  the  copy  duly  authenticated 
with  the  seal  of  the  office. 

16.  No  affidavit  shall  be  sufficient  if  sworn  before 
the  solicitor  acting  for  the  party  on  whose  behalf  the 
affidavit  is  to  be  used,  or  before  any  agent  or  corre- 
spondent of  such  solicitor,  or  before  the  party  himself. 

17.  Any  affidavit  which  would  be  insufficient  if  sworn 
before  the  solicitor  himself  shall  be  insufficient  if  sworn 
before  his  clerk,  or  partner. 

1 8.  Where  a  special  time  is  limited  for  filing  affidavits, 
no  affidavit  filed  after  that  time  shall  be  used,  unless  by 
leave  of  the  court  or  a  judge. 

19.  Except  by  leave  of  the  court  or  a  judge  no  order 
made  ex  parte  in  court  founded  on  any  affidavit  shall  be 
of  any  force  unless  the  affidavit  on  which  the  applica- 
tion was  made  was  actually  made  before  the  order  was 
applied  for,  and  produced  or  filed  at  the  time  of  making 
the  motion. 

n.  Affidavits  and  Evidence  in  Chambers. 

20.  The  party  intending  to  use  any  affidavit  in  sup- 
port of  any  application  made  by  him  in  chambers  in  the 
Chancery  Division  shall  give  notice  to  the  other  parties 
concerned  of  his  intention  in  that  behalf. 

21.  All  affidavits  which  have  been  previously  made 
and  read  in  court  upon  any  proceeding  in  a  cause  or 
matter  may  be  used  before  the  judge  in  chambers. 

22.  Every  alteration  in  an  account  verified  by  affidavit 
to  be  left  at  chambers  shall  be  marked  with  the  initials 
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of  the  commissioner  or  officer  before  wliom  the  affidavit 
is  sworn,  and  such  alterations  shall  not  be  made  by 
erasure. 

23.  Accounts,  extracts  from  parish  registers,  par* 
ticulars  of  creditors'  debts,  and  other  documents  re- 
ferred to  by  affidavit,  shall  not  be  annexed  to  the 
affidavit,  or  referred  to  in  the  affidavit  as  annexed,  but 
shall  be  referred  to  as  exhibits. 

24.  Every  certificate  on  an  exhibit  referred  to  in  an 
affidavit  signed  by  the  commissioner  or  officer  before 
whom  the  affidavit  is  sworn  shall  be  marked  with  the 
short  title  of  the  cause  or  matter. 

TTT.    Trial  on  Affidavit. 

25.  Within  fourteen  days  after  a  consent  for  taking 
evidence  by  affidavit  as  between  the  parties  has  been 
given,  or  within  such  time  as  the  parties  may  agree 
upon,  or  the  court  or  a  judge  may  allow,  the  plaintiff 
shall  file  his  affidavits  and  deliver  to  the  defendant  or 
his  solicitor  a  list  thereof. 

26.  The  defendant,  within  fourteen  days  after  de» 
livery  of  such  list,  or  within  such  time  as  the  parties 
may  agree  upon,  or  the  court  or  a  judge  may  allow, 
shall  file  his  affidavits  and  deliver  to  the  plaintiff  or  his 
solicitor  a  list  thereof. 

27.  Within  seven  days  after  the  expiration  of  the 
last-mentioned  fourteen  days,  or  such  other  time  as 
aforesaid,  the  plaintiff  shall  file  his  affidavits  in  reply, 
which  affidavits  shall  be  confined  to  matters  strictly  in 
reply,  and  shall  deliver  to  the  defendant  or  his  solicitor 
a  list  thereof. 

28.  When  the  evidence  is  taken  by  affidavit,  any 
party  desiring  to  cross-examine  a  deponent  who  has 
made  an  affidavit  filed  on  behalf  of  the  opposite  party 
may  serve  upon  the  party  by  whom  such  affidavit  haa 
been  filed  a  notice  in  writing,  requiring  the  production 
of  the  deponent  for  cross-examination  at  the  trial,  such 
notice  to  be  served  at  any  time  before  the  expiration  of 
fourteen  days  next  after  the  end  of  the  time  allowed  for 
filing  affidavits  in  reply,  or  within  such  time  as  in  any 
case  the  court  or  a  judge  may  specially  appoint ;  and 
unless    such   deponent    is    produced    accordingly,   hia 
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affidavit  shall  not  be  used  as  evidence  unless  by  Hie 
special  leave  of  the  court  or  a  judge.  The  party  pro- 
ducing such  deponent  for  cross-examination  shall  not  be 
entitled  to  demand  the  expenses  thereof  in  the  first 
instance  from  the  party  requiring  such  production. 

29.  The  party  to  whom  such  notice  as  is  mentioned  in 
the  last  preceding  Hule  is  given  shall  be  entitled  to 
compel  the  attendance  of  the  deponent  for  cross-exami- 
nation in  the  same  way  as  he  might  compel  the  attend- 
ance of  a  witness  to  be  examined. 

30.  When  the  evidence  under  this  Order  is  taken  by 
affidavit,  such  evidence  shall  be  printed,  and  the  notice 
of  trial  shall  be  given  at  the  same  time  after  the  close 
of  the  evidence  as  in  other  cases  is  by  these  Roles 
provided  after  the  dose  of  the  pleadings :  provided  that 
other  affidavits  may  be  printed  if  all  the  parties  in- 
terested consent  thereto,  or  the  court  or  a  judge  so 
order ;  provided  also  that  this  Rule  shall  not  apply  in 
the  Probate,  Divorce  and  Admiralty  Division  to  de&ult 
actions  in  rem,  or  references  in  actions,  or  actions  for 
limitation  of  liability'',  unless  the  court  or  a  judge  shall 
otherwise  order. 


FORMS. 

No.  6. — ^Xnterrogatories. 

18    Ikere  put  the  letter  and  number,'] 

In  the  Hi^h  Court  of  Justice. 
Division. 

Between  A.  B.,  pkintifif, 
and 
C.  D.,  E.  F.,  and  G.  H.,  defendants. 
Interrogatories  on  behalf  of  the  above-named  [plaintifft  or 
defendant  C.  D]  for  the  examination  of  the  above-named 
\defendanU  E.  F.  and  G.  H.,  ot  plaintiff]^ 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

&c.        &c.        &c. 

[The  defendant  E.  F.  is  required  to  an»u?er  the 

interrogatories  numbered  .] 

[The  defendant  G.  H.  is  reguirA  to  answer  tht 

interrogatories  numbered  .] 
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No.  7. — Answer  to  Interrogatories. 
{^Heuding  as  in  Form  6.] 

The  answer  of  the  aboye-named  defendant  E.  F.  to  the 
interrogatories  for  his  examination  by  the  aboTe-named 
plaintiff. 

In  answer  to  the  said  interrogatories,  I,  the  aboye-named 
^.  F.,  make  oath  and  say  as  follows  : — 


No.  8. — Affidavit  as  to  Documents. 

18     [here  'put  the  letter  and  number,'] 

In  the  High  Court  of  Justice. 
Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
To  Mr.  X.  Y.  Notice  filed  ,  188    . 

I,  the  above-named  defendant  CD.,  make  oath  and  say 
us  follows : — 

1.  I  haye  in  my  possession  or  power  the  documents  re- 
lating to  the  matters  in  question  in  this  suit  set  forth  in  the 
first  and  second  parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the 
second  part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  made, 
and  verify  the  facts  as  far  as  may  6c]. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or 
power  the  documents  relating  to  the  matters  in  question  in 
this  suit  set  forth  in  the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  posses* 
sion  or  power  on  [state  when"]. 

6.  That  [here  state  what  has  become  of  the  last-mentioned 
documents,  and  in  whose  possession  they  now  are], 

7.  According  to  the  oest  of  my  knowledge,  information, 
and  belief,  I  haye  not  now,  and  neyer  had  in  my  possession, 
custody,  or  power,  or  in  the  possession,  custody,  or  power  of 
my  solicitors  or  agents,  solicitor  or  agent,  or  in  the  possession, 
custody,  or  power  of  any  other  persons  or  person  on  my 
behalf,  any  deed,  account,  book  of  account,  voucher,  receipt, 
letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or 
extract  from  any  such  document,  or  any  other  document 
whatsoeyer,  relatine  to  the  matters  in  question  in  this  suit, 
or  any  of  them,  or  wherein  any  entry  has  been  made  relatiye  to 
such  matters,  or  any  of  them,  other  than  and  except  the  docu- 
ments set  forth  in  the  said  first  and  second  schedules  hereto. 
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No.  9, — Notice  to  pbodxtcb  Documents. 

{^Heiiding  oi  in  Form  8.] 

Take*  notice,  that  the  [^plaintiff  or  de/endanf]  requires  you 
to  produce  for  his  inspection  the  following  documents  refeired 
to  m  your  [8tateme7it  of  daim,  or  defence,  or  affidavit,  dated 
the  day  of  A.D.  ]. 

[Describe  docwments  required.'] 

X.  Y. 
ToZ.,  Solicitor  to  the 

Solicitor  for 


No.  10.— Notice  to  inspect  Documents. 
[Heading  as  in  Form  8.] 

Take  notice,  that  you  can  inspect  the  documents  mentioned 
in  your  notice  of  the  day  of  a.d.  [except 

the  deed  numbered  in  that  notice'^  at  [insert  place  of  inspection] 
on  Thursday  next  the  mst.,  between  the  hours  of 

12  and  4  o'clock. 

Or,  that  the  [plaintiff  or  defendant]  objects  to  giving  you 
inspection  of  the  documents  mentioned  in  your  notice  of  the 
day  of  A.D.  ,  on  the  groimd  that  [state  the 

ground]. 


No.  11.— Notice  to  admit  Documents. 

[Heading  as  in  Form  8.] 

Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause- 
proposes  to  adduce  in  evidence  the  several  documents  here- 
under specified,  and  that  the  same  may  be  inspected  by  the 
defendant  .[or  plaintiff],  his  solicitor  or  agent,  at  on 

,  between  the  hours  of  ;  and  the  defendant  [or 

plaintiff]  is  hereby  required,  within  forty-eight  hours  from 
the  last-mentioned  hour,  to  admit  that  such  of  the  said 
documents  as  are  specified  to  be  originals  were  respectively 
written,  signed,  or  executed  as  they  purport  respectively 
to  have  been ;  that  such  as  are  specified  as  copies  are  true^ 
copies ;  and  such  documents  as  are  stated  to  have  been 
served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
respectively ;  saving  all  just  exceptions  to  the  admissibility 
of  all  such  documents  as  evidence  m  this  cause. 

Dated,  &c.  (Si^ed) 

To  E.  P.,  solicitor  [or  agent]  for 
defendant  [or  plaintiff]. 

G.  H.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 
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Iffere  describe  the  documenU,  the  manner  of  doing  which 

may  he  ae  fellows: — ] 

ORIODfALS. 


Description  of  Documents. 


Deed  of  covenant  between  A.  B.  and  CD. 
first  part,  and  E.  F.  second  part. 

Indenture  of  lease  from  A.  B.  to  C.  D. 

Indenture  of  release  between  A.  B.,  CD. 
first  party  &c. 

Ijetter,  defendant  to  plaintiff 

Policy  of  insurance  on  goods  by  ship  '*  Isa- 
bella" on  voyage  from  Oporto  to  London. 

Memorandum  of  agreement  between  C  D., 
captain  of  said  ship,  and  E.  F. 

Bill  of  exchange  for  100^.  at  three  months, 
drawn  by  A.  B.  on  and  accepted  by  C  D., 
indorsed  by  E.  F.  and  G.  H. 


Dates. 


January,  1,  1848. 

February  1,  1848. 
February  2,  1848. 

March  1,  1848. 
December  3,  1847. 

January  1,  1848. 


May  1,  1849. 


Copies. 


Description  of  Documents. 


Begister  of  baptism  of 
A.  B.  in  the  parish  of  X. 

Letter — plaintiff  to  de- 
fendant. 

Notice  to  produce  papers . 


Keoord  of  a  Judgment  of 
the  Court  of  Queen's 
Bench  in  an  action,  F.  S. 
V.  F.  N. 

Letters  Patent  of  King 
Charles  II.  in  the  BolU 
Chapel. 


Dates. 


January  1,  1848. 
February  1,1848. 

March  1,  1848  .. 


Trinity   Term, 
10th  Vict. 


January  1,  1680. 


Original  or  Duplicate 
served,  sent  or 

delivered,  when,  how, 
and  by  whom. 


Sent  by  (xeneral 
Post,  February  2, 
1848. 

Served  March  2, 
1848,  on  defen- 
dant's attorney 
byE.  F.,of . 


P. 


TT 
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No.  12.— Notice  to  admit  Facts. 

Iffeading  as  in  Form  8.] 

Take  notice,  that  the  plaintiff  [or  de/endanf]  in  this  caTis& 
requires  the  defendant  [or  plaintiff'}  to  admit,  for  the  pnr- 
poses  of  this  cause  only,  the  seveial  facts  respectiyely  here- 
under specified ;  and  tne  defendant  [or  plaintiff^  is  hereby 
required,  within  six  days  from  the  service  of  this  notice,  to^ 
admit  the  said  several  facts,  saving  all  just  exceptions  to  the 
admissibility  of  such  facts  as  evidence  in  this  cause. 

Dated,  &c. 
G.  D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendaiitl. 

To  E.  E.,  solicitor  [or  agent]  for  the  defendant  [or  plaintiffj. . 

The  facts,  the  admission  of  which  is  required,  are — 

1.  That  John  Smith  died  on  the  1st  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 


No.  13.— Admission  of  Facts,  PUESUAirr  to  Notice. 

[Heading  cu  in  Form  8.] 

The  defendant  [or  plaintiff  in  this  cause,  for  the  purpoees* 
of  this  cause  only,  hereby  admits  the  several  facts  respec- 
tively hereunder  specified,  subject  to  the  qualifications  or 
limitations,  if  any,  hereunder  specified,  saving  all  just  excep- 
tions to  the  admissibility  of  such  facts,  or  any  of  them,  as 
evidence  in  this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of 
this  action  only,  and  is  not  an  admission  to  be  used  against 
the  defendant  [or  plaintiff]  on  any  other  occasion,  or  by  any- 
one other  than  the  plaintiff  [or  defendant  or  parti/  requiring 
the  admission']. 

Delivered,  &c. 
E.  F.,  solicitor  [or  agent"]  for  the  defendant  [or  plaintiff^. 
To  G.  H.,  solicitor  [or  ageni]  for  the  plaintiff  [or  de/endanf]. 


Facts  admitted. 

sabject  to  which  they  ore  admitted. 

1. 

That  John  Smith  died  on  the 
1st  of  January,  1870. 

2. 

That  he  died  intestate. 

2. 

3. 

That  James  Smith  was  his 

3.  But  not  that  he  was  his  only 

lawful  son. 

lawful  son. 

4. 

That  Julius  Smith  died. 

4.  But  not  that  he  died  on  the 
Ist  of  April,  1876. 

6. 

That  Julius  Smith  never  was 
married. 

6. 
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No.  14. — Notice  to  fbodtjoe  (osnebal  form). 
^Heading  as  in  Form  8.] 

Take  notice,  that  you  are  lierebj  required  to  produoe  and 
show  to  the  court  on  the  trial  of  this  all  books,  papers, 

letters,  copies  of  letters,  and  other  writings  and  documents 
in  your  custody,  possession  or  power,  contuning  any  entry, 
memorandum,  or  minute  relating  to  the  matters  in  question 
in  this  ,  and  particularly 

Dated  the  day  of  18    . 

To  the  above-named 

Lgned) 


h    solicitor        or  agent       I 


f  (Signed] 


agent  for 
solicitor         for  the  above* 
named 


No.  20.— Notice  of  Cross-examination  of  Deponents  at 

Trial. 

[^Heading  as  in  Form  8.] 

Take  notice,  that  the  intend  at  the  trial  of  this  action 

to  cross-examine  the  several  deponents  named  and  described 
in  the  schedule  hereto  on  their  affidavits  therein  specified. 

And  also  take  notice,  that  you  are  hereby  required  to  pro- 
duce the  said  deponents  for  such  cross-examination  before 
the  court  aforesaid. 
Dated  the  day  of  18    . 

(Signed) 

Agent  for 
of 

Solicitor  for  the 
To 

The  Schedule  above  referred  to 


Name  of  Deponent. 


Date  when  AiUdavit  fUed. 


yy2 
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LOED  BRAMWELL'8  LAW  OP  EVIDENCE 

AMENDMENT  BILL. 

Lord  Bramwell'B  Law  of  Evidence  Amendment  Billy 
which  passed  the  House  of  Lords,  and  was  sent  down  to 
the  House  of  Conmions  on  the  1st  of  December,  1884, 
was  as  follows : — 

"Whereas  it  is  expedient  farther  to  amend  the  law 
of  evidence : 

''Be  it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this 
jyresent  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

''1.  Every  person  charged  with  an  offence,  and  the 
wife  and  husband,  as  the  case  may  be,  of  the  x>€r8on  so 
charged,  shall  be  a  competent  witness  on  every  hearing 
at  every  stage  of  such  charge,  and  whether  the  person 
so  charged  is  charged  or  arraigned  solely  or  jointly 
with  another  or  others. 

''2.  Provided  that  no  person  so  charged  shall  be 
compellable  to  be  a  witness  on  any  such  hearing,  nor 
shall  such  wife  or  husband  be  an  admissible  witness 
on  any  such  hearing,  without  the  consent  of  the  ^tersom 
so  charged,  unless  so  compellable  heretofore. 

*^  3.  Provided  also,  that  nothing  in  this  act  shall 
qualify  or  affect  the  law  as  to  the  competency  of 
witnesses,  nor  the  rules  of  evidence,  except  as  herein 
expressly  enacted. 

**  4.  Provided  also,  that  no  person  so  charged,  being 
a  witness  on  any  hearing  of  such  charge,  shall  have  the 
right  to  refuse  to  answer  any  question  on  the  ground 
that  it  would  tend  to  criminate  him  or  her  as  to  the 
offence  charged,  imless  the  court  before  whom  such 
hearing  shall  take  place  shall  think  fit. 

''  6.  This  act  may  be  cited  as  the  Law  of  Evidence 
Amendment  Act,  1884." 
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THE  GOVERNMENT  BILL  TO  AMEND  THE  LAW 
OF  EVIDENCE  IN  CEIMINAL  CASES. 

In  'February y  1885,  the  Groyermnent  introduced  into 
•the  House  of  Conunons  a  bill  to  amend  the  law  of  evi- 
dence in  ciiminal  cases,  which  was  as  follows : — 

''Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

'^  1.  This  act  may  be  cited  as  the  Criminal  Evidence 
Act,  1885. 

'^  2.  At  every  stage  in  a  criminal  proceeding  at  which 
witnesses  can  be  called,  a  defendant  and  the  wife  or 
husband  of  a  defendant  may,  if  such  defendant  thinks 
fit,  be  called  as  a  witness,  and,  if  called,  shall  be  sworn 
and  examined,  and  may  be  cross-examined  and  re- 
examined in  like  manner  as  any  other  witness. 
"  Provided  as  follows : — 

"(a)  Nothings  in  this  act  shall  apply  to  any  pro- 
ceeding before  a  grand  jury. 
"  (b)  This  act  shall  not  make  a  person  a  competent 
witness  who  would,  before  the  passing  of 
this  act,  have  been  an  incompetent  witness 
for  any  reason  other  than  that  he  is  a 
defendant  or  the  wife  or  husband  of  a 
defendant. 
''(c)  A  person  called  as  a  witness  in  pursuance 
of  this  act  shall  not  be  asked,  and,  if  asked, 
shaU  not  be  required  to  answer,  any  ques- 
tions tending  to  show  that  any  defendant 
has  committed  or  been  convicted  of  any 
offence  other  than  that  wherewith  he  is 
then  charged,  unless  the  proof  that  the  de- 
fendant has  committed  such  other  offence 
is  admissible  evidence  to  show  that  such  de- 
fendant is  guilty  of  the  offence  wherewith 
he  is  then  charged,  or  unless  such  defen- 
dant has  given  evidence  of  good  character. 


694  CRIMINAL  EVIDENCE  BILL, 

''(d)  The  ffixth  section  of  tlie  etct  of  the  Besdon  of 
the  twenty-eighth  and  twenty-ninth  year  of 
the  reign  of  her  present  M&JGBty,  chapter 
eighteen,  intituled  ''An  Act  for  amending 
the  Law  of  Evidence  and  Practice  on  Griminu 
Trials,"  shall  not  apply  to  a  defendant  who 
is  called  as  a  witness,  unless  such  defendant 
has  given  evidence  of  g^ood  character. 
"The  expression  'defendant'  in  this  act  indudes 
a  prisoner  and  any  accused  person." 
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by  interrogatories  . .  . .  . .  ""'' 

DocuiDEirr : 

construction  of,  is  for  judge  .  •  • . 

quehtion  of  existence  of,  is  for  lury    . . 
question  of  proper  custody  of,  is  for  judge 
sufSdency  of  stamp  on,  is  for  judge  . . 
production  of  original,  when  necessaiy 
presumption  as  to  date  of     . . 
presumption  as  to  execution  of 
presumption  as  to  stamping  of 
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DocuxEST-^contmued.  paob 

presumption  as  to  alterations  in          . .             . .  89,  378 

ancient,  most  be  prodooed  from  proper  custody  • ,  179 

use  of,  to  refresh  memory     . .            . .            . .  . ,  333 

public  and  judicial,  proof  of . .             . .             . .  . .  334 

public  non-judicial,  proof  of               . .             , ,  .  •  364 

to  refresh  memory,  requisites  of          . .             . .  . .  387 

unstamped,  may  be  used  to  refresh  memory     . .  388,  618 

cannot  be  contradicted  or  varied  by  parol  evidence  . .  429 

mistake  in  date  of,  may  be  proved  by  parol  evidence  . .  441 

may  be  explained  by  parol  evidence    . .             . .  . .  447 

may  be  explained  by  usaffe  or  custom               . .  . .  457 

alteration  in,  may  he  explained  by  parol  evidence  . .  465 

production  of,  practice  as  to. .             . .             . .  575,  591 

relating  exclusively  to  title,  need  not  be  produced  . .  580 

in  custody  of  agent,  must  be  produced              .  •  . .  502 
unstamped  or  msufficiently  stamped,  is  inadmiHsible,  ex- 
cept in  criminal  proceedings 
stamping  of,  after  execution. . 
stamping  of,  at  the  trial 

unstamped,  may  be  evidence  of  independent  contract 
unstamped,  may  be^eyidence  of  account  stated 
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Boxzgzlb: 
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i>Yiira  DscLABA^noir : 

admissibility  of,  is  a  question  for  judge 

ground  of  admissibUity  of     • . 

must  have  been  made  in  extremU 

is  admissible  only  in  cases  of  homicide 

of  accomplice,  is  admissible  . . 

in  favour  of  accused,  is  admissible 
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DUTT,  DbOLIBATIOV  in  00UB8B  OF  : 
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SsTBT  AOAurar  Intbbbst  : 
admisHibility  of       . . 

may  be  againgt  peoimiarr  or  propirietaiy  interest 
is  evidenoe  of  all  facts  which  it  contaiiis 
is  not  evidence  diiring>  life  of  declarant  . . 

need  not  be  corroborated       . .  . . 

proof  of  handwriting  of ,  is  unnecessary  after  thirty 
must  haye  been  made  ante  litem  motam  .  • 

cannot  be  contradicted  or  explained  by  oral  evidenoe 

EnTBT  127  BiBLB : 

admissibility  of       . .  . . 

may  be  proved  by  oral  evidenoe 
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must  be  confined  to  matters  within  dufy  of  writer  to  record  222 
is  inadmissible,  if  made  on  hearsay     . .  .  •  •  •  224 


Squitt: 

miscellaneous  presnmptionB  in 
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Sstopfsl: 

definition  of  .  • 

by  matter  of  record 

does  not   operate  where   judgment   was  obtained   by 

fraud     ..  ..  ..  ..  ..241,246,248 

by  deed     . .  . .  . .  . .  . .  249,  43a 

does  not  operate  where  execution  of  deed  was  obtained  by 

fraud  or  duress    . .  . . 

by  matter  of  pais     . . 

against  tenants       . .  •  •  . .  .  •  •  • 

against  licensees      ..  ..  ..  ••  •• 

against  bailees        .  •  .  •  .  •  . .  . . 

against  agents        •  •  . .  .  •  • .  •  • 

against  acceptor  and  drawer  of  bill  of  exchange 
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admission  not  operating  as,  may  be  rebutted   . . 
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of  negligence 
credibility  of,  is  for  jury 
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ia  a  condition 


^EnxnEKCB — etmtinued. 
of  ohildren 

of  husbandfi  and  wives 
oath,  affirmation,  or  solemn  promise, 

cedent  to  admissibility  of  . . 
corroboration  of,  wben  necessary 
what  is  sufficient    . . 
of  accomplices 
primary  and  secondary 
presumptiye 
in  cases  of  bigamy  . . 
of  marriage  •  •  . . 

of  contents  of  public  records .  • 
of  opinion . .  • .  . . 

as  to  insanity 
of  gfood  or  bad  character 
in  actions  for  slander 
■of  identification       .  •  •  • 

as  to  condition  of  person  or  thing 
of  experts . .  •  •  •  • 

in  patent  actions     . .  . . 

as  to  meaning  of  words 

of  prosecutrix  on  charge  of  rape 

as  to  character  in  action  for  seduction 

of  bankers'  books    . .  . .  . . 

exclusion  of,  on  g^unds  of  public  interest 

exclusion  of,  on  tiie  ground  of  indecency 

of  husband  and  wife,  as  to  non-access 

exclusion  of  hearsay 

admissibility  of,  as  to  rM  gestm 

of  inscriptions  on  flags 

of  general  reputation  , . 

of  statements  by  conspirators 

of  matters  of  public  and  general  interest 

of  prescriptive  rights 

of  public  right  of  fishery 

of  ancient  possession 

of  acts  of  ownership 

of  entries  in  bibles  . . 

of  pedigree 

-of  dyiitg  declarations 

of  declarations  against  interest 

of  declarations  in  course  of  duty 

of  deceased  or  absent  witnesses 

from  judge's  notes 

of  arbitrators 

of  admissions 

of  confessions 

of  public  statutes 

of  proclamations 

•of  orders  in  council 
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of  seals  of  ambaasadon         . . 

of  seals  of  notaries  publio  abroad 

of  foreign  law 

of  writings  to  refresh  memory  . .  . ,  333 

of  public  judicial  documents. . 

of  judidu  records  .. 

of  foreign  judgments 

of  convictions  ..  ,.  ,.  .,  341 

of  orders  for  removal 

of  inquisitions 

of  certificates  of  publio  officers 

of  writs     . .  . .  . . 

of  bankruptcy  proceedings    . . 

astowills..  ..  ..  ..  ..  347 

of  awards . . 

of  public  non- judicial  documents 

of  registers  of  births,  marriages  and  deaths 

of  registers  of  burial 

of  patents . . 

of  designs . . 

of  trade  marks 

of  copyright 

of  re^^sters  of  voters 

of  shipping  registers 

of  corporation  books 

of  b^elaws 

of  bills  of  lading     . . 

of  bills  of  sale 

of  histories 

secondary,  rule  as  to  admitting 

of  handwriting 

of  attesting  witnesses  , 

of  incorporeal  rights 

of  contnujts  by  corporations  * 

of  contracts  by  companies     . 

of  transfers  of  shares 

of  sale  of  ships 

of  contracts  by  urban  authorities 

of  warrants  01  attorney 

tmder  Statute  of  Frauds 

of  creation  of  interests  in  land 

of  contracts  for  sale  of  land 

of  contracts  by  executors 

of  guarantees 

of  contracts  made  upon  consideration  of  marriage 

of  contracts  not  to  he  performed  within  a  year. 

of  trusts    .. 

of  contracts  for  sale  of  goods  for  10/.  and  upwards 

of  revival  of  liabilities  barred  by  Statute  of  Limitations 

of  prescriptive  rights 
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£vXDSNOB — continued,  Fiax 

of  representatians  as  to  charaoter        . .  . .  . .  428 

^    extrmaio,  ia  inadmissible  to  oontradiot  or  yary  writing  . .  429 
^    extrinsic,  is  admissible  to  pioye  substitution  or  annexation 

of  new  contract   . .  . .  . .  . .  . .  432 

extrinsic,  is  admissible  to  proye  mistake  . .  431,  434 

extrinsic,  is  admissible  to  rebut,  but  not  to  raise,  a  pre- 
sumption .  •  . .  . .  . .  . .  436 

extrinsic,  is  admissible  to  proye  inyaliditj  of  written  oon- 

tiracb  .•  .•  •■  ••  4uo 

extrinsic,  is  admissible  to  proye  want  of  consideration  for 
written  contract  . .  . .  . .  . .  .  •  438 

extrinsic,  is  admissible  of  collateral  oral  agreement . .  443,  448 
extrinsic,  is  admissible  to  explain  writing         . .  . .  447 

extrinsic,  is  admissible  to  show  when  ag^reement  was  to 
operate  ••  ..  ..  ..  .•  ..  448 

extrinsic,  is  inadmissible  to  explain  patent  ambi^jnity   . .  449 
extrinsic,  is  admissible  to  explain  latent  ambiguity  .•.450,  453 
extrinsic,   is    admissible   to   explain  words   in  foreign 
language  ..  ..  451 

extrinsic,  is  admissible  to  explain  technical  words  . .  451 

extrinsic,  of  testator's  intention,  is  inadmissible  to  construe 

wxll  ••  .•  *•  .«  ••  ..    vO% 

extrinsic,  is  admissible  to  annex  incidents  to  contract     . .  460 
extrinsic,  is  admissible  to  explain  alteration  in  document.  465 


in  bankruptcy 

in  county  courts 

before  magistrates  .. 

before  arbitrators    . .  . .  .  • 

of  conyiction  of  witness 

of  preyious  statements  in  writing  by  witness 

as  to  charaoter,  may  be  rebutted 

in  prosecutions  for  libel 

releyancy  of,  rules  as  to 

may  be  rejected  for  irreleyancy 

of  guilty  knowledge 

of  dealing  with  third  parties,  is  irreleyant 

of  conduct  and  motiye 

of  criminal  intention 

of  acts  of  conspirators 

under  Preyention  of  Crimes  Act 

by  depositions         . .  .  • 

before  magistrates  .. 

of  witnesses  for  prisoner 

by  commission         •  •  •  • 

de  bene  ease . .  . .  • .  .  • 

before  special  examiner 

in  extradition  proceedings     . . 

by  interrogatories   * .  •  •  •  • 

by  afKdayit  ■  • 

in  proceedings  to  perpetuate  testimony 
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admission  by,  is  eyidence  against  oo-exeoators. .  . .  276 
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is  admissible  to  prove  substitution  or  annexation  of  new 

contract ,.  ..  ..  ••  ..  ..  432 

is  admissible  to  prove  mistake  in  a  document   . .  434,  441 

is  admissible  to  rebut,  but  not  to  raise,  a  presumption  . .  436 
is  admissible  to  prove  invalidity  of  written  contract  . .  438 
is  admissible  to  prove  want  ox  consideration  for  written 
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is  admissible  to  prove  collateral  oral  agreement  443,  448 

is  admissible  to  explain  writing  . .  . .  . .  447 
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is  admissible  to  annex  inddents  to  contract      . .  • .  460 

is  admissible  to  explain  alteration  in  document  • .  465 
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FzDUOiABT  Position  : 
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moBt  be  proved  by  experts    ..            ..            ..  ..  113 

Fqbxeov  Goubt  : 

request  to,  for  examination  of  witneflses           . .  . .  566 

TOBJSIQK  JUDGHENT : 

effect  of,  as  an  estoppel         . .             . .             . .  . .  247 

may  be  impeaehed  for  fraud.,             ..             ..  ..  248 
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EoBBioN  Law  : 
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FOBXION  PB00LA1CA.TI0N : 
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Fox's  Act  : 

provisions  of,  as  to  evidence  of  libel   . .             .  •  . .     21 

Fraud: 
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prevents  judgment  from  operating  as  an  estoppel  241,  245 

Fbattds,  Statute  of  : 

provisions  of,  as  to  creation  of  interest  in  land. .  . .  404 

provisions  of,  as  to  contracts  for  sale  of  land    . .  . .  406 

part  performance  excludes  operation  of             . .  . .  410 

provisions  of,  as  to  contracts  by  executors        . .  . .  411 

provisions  of,  as  to  gpiarantees            . .             . .  . .  411 

provisions  of,  as  to  contracts  made  upon  consideration  of 
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provisions  of,  as  to  contracts  not  to  be  performed  within 

a  year    ..             ..             ..             ..             ..  ..413 

provisions  of,  as  to  trusts      . .                           . .  . .  414 

provisions  of,  as  to  contracts  for  sale  of  goods  for  10/.  and 
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provisions  of ,  as  to  wills        ..             ..             ..  ..  419 

agreement  within,  cannot  be  rescinded  by  agreement  in- 
valid within  the  statute     . .             . .             . .  . .  434 

parol  evidence  is  admissible  to  identify  parties  to  contract 
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GUABANTBE :  PAG& 

must  be  in  writmg  . .  ..  ..  ..  •.  411 

consideration  for,  need  not  be  in  writmg  ..  ..412 

person  signing,  for  principal  may  be  shown  to  haTe  signed 
as  sorety  . .  . .  . .  . .  446,  44&' 

Guabdian: 

admission  by,  effect  of 

Gxthat  KNowLEDaE : 
evidence  of  « . 


HANDWEimra: 

mode  of  proving 
disputed,  comparison  of 

Heassay  Evidence  : 
definition  of 

general  rule  as  to  exclusion  of 
is  admissible  as  to  question  which  is 
of  previous  statements  by  witness 
as  to  r«f  getta 
as  to  inscriptions     . . 
of  act  of  bankruptcy 
as  to  bodily  or  mental  feelings 
as  to  matters  of  public  inter^ 
as  to  boundaries  of  manors   . . 
as  to  public  highvrays 
as  to  repair  of  bridges 
as  to  public  right  of  fishery  . . 
as  to  ancient  possession 
as  to  pedigree 
against  interest 

Herald: 

communications  with,  are  not  privileged 

HZOEWAT : 

presumption  as  to  dedication  of  .  • 

presumption  as  to  ownership  of  soil  of 
evidence  of  reputation  as  to  . . 

HlSfTOBY: 

admissibility  of       . .  . .  . . 

HoiaGZDB : 

presumption  of  maUoe  in 

HosTiLB  Witness  : 

may  be  asked  leading  questions 

may  be  discredited  by  party  calling  him 
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HtoBAITD  :  PAOB 

IB  generally  an  incompetent  witneaa   against  wife   in 
criminal  proceedings  . .  . .  42,  48 

when  a  competent  witness     . .  50,  61 

is  not  compeUable  to  disdoee  communications  made  daring 
marriage  . .  . .  . .  . .     49 

eridenceof,  as  to  non-access..  ..  ..   149 

is  not  bonnd  by  admissions  of  wif  e^  except  within  scope 
of  her  authority      ..  ..  ..         ..  ..  284 


Ioiotct: 
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of  defendants  in  criminal  proceedings  . .     42 

of  husband  and  wife  in  criminal  proceedings  . .  42,  48 

Inoobpobxal  Bzobt  : 

must  be  proved  by  deed        . .  . .  . .  . .  392 

Ihssoenot  : 

exclusion  of  evidence  on  account  of    •  •  .  •  . .  149 

Ijsdicimjsnt: 

substantial  averments  in,  must  be  proved         . .  509,  517 
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